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Services Working Group Charter 

CSA in counsel with agency officials created the opportunity for this 
Task Force recognizing that The procurement of Services now 

exceed Products within the federal government 
The Charter  

Review legislation and regulations relative to services and from a 
“clean sheet” approach identify barriers and proposed changes to 
assure the government has full and balanced access to all service 

categories 
-

What regulations are obsolete, 
What currently works 
What barriers exist

Categories of Services Working Group  - one of four groups 
formed  others addressed : Acquisition Management and 

Planning (PBSA), Multi agency vehicles and  Small Business 
issues  
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Task Force Components 

• The objective was to take a fresh look at services 
acquisition issues. Some of the work of the Task 
Force was built on the on-going efforts of various 
industry coalitions and Task Forces. 

• In addition to the leadership of the Contract Services 
Association, the Task Force consisted of 
representatives from the Professional Services 
Council, the National Defense Industrial Association, 
and the Information Technology Association of 
America; dozens of volunteers from individual 
companies and law firms. The Task Force also 
included representatives from the U.S. Army 
Forcecom and the Defense Acquisition University, 
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Categories of Services Review 

Initial efforts were to review various categories of services
and analyze any unique characteristics that might impact their  

acquisition in the federal marketplace  

Engineering Services 
Communication Services / Internet / Van services 
Security and Guard Services
Advisory and Assistance Services
Consulting Service 
Mechanical, Electrical, HVAC, Plumbing Services
Telecommunication Services / wire and wireless
Research and development services
Travel Services 
Commercial Aviation and transportation  
Aviation maintenance and flight services
Accounting and legal services 
Medical / Dental services    
Training Services
Automotive and mechanical services 
Architectural Services

Financial / Insurance Services 
Profit / non-profit Services 
Construction Services/ Masonry, Carpentry, 
Paving, Roofing etc.  
Food/ Catering Services
Child Care Services
Fire Support Services
Janitorial / Lawn Maintenance Landscaping 
/Painting Services 
Laboratory Services
Moving Services 
Rental / Leasing Services 
Printing Services 
Mortuary Services
Information technology Services
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Categories of Services Working Group 

From a review of major services categories the working 
group felt these services can be classified as either

Commercial Services – Sold to the general public

Developmental Services – Sold under federal 
government standards and specifications

The working Group assessed that the regulatory 
guidance addressing developmental items and 

services was balanced and protected the public and 
private sectors interest and proposed no further 

changes  
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Categories of Services Working Group 
Recommendations  

The working group considered barriers in commercial items acquisition  
In developing recommendation it was clear some would required 

legislative as well as regulatory change 

Legislative  

• Amend Commercial Item Definitions – FASA 

• Revise SARA language increasing the use Time and 
Material contracting. 

• Amend Advisory and Assistant Services restriction to 
align with Task Order contracting rules
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Commercial Item Definition Legislative Revisions

• The definition of commercial services does not need to be 
conceptually different from commercial items. 

• If the service is of a type offered and sold to the 
commercial marketplace sufficiently to establish a credible 
basis for demonstrating market acceptance, then the 
service should qualify as a commercial item. 

The definition does not need to state that:
– Can be performed by a difference source or time as an 

item
– Has to be sold at a catalog or market price 
– Cannot be acquired under T&M contracts.
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Commercial Item Definition Legislative Revisions

• FASA identified commercial items as: 

– Sold to non-government customers  
propose non-Federal Government purposes
(1) Any item, other than real property, that is of a type customarily used by the 

general public or by  other than Federal Government entities for purposes other 
than Federal Government purposes, 

– Requirements for separate definitional groupings should be 
eliminated:  Ancillary Services and separate treatment for specific 
tasks to be performed 

No commercial distinction Ancillary and Non-ancillary
(5) Any Service of a type offered and sold in the commercial marketplace for specific 

tasks performed or specific outcomes to be achieved and under standard 
commercial terms and conditions.
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Time and Materials Contracting Recommendations 

The Task Force recognizes that the 
use of Time and Material (T&M) and 
Labor-Hour (LH) contracts for the 

acquisition of services is a common 
commercial practice.  The 

Regulations should address this 
fact.
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Time and Materials Contracting Recommendations

SARA provided statutory authority for the limited use of T&M 
contracts based on competition

The Task Force recommends that SARA be amended 
so that the requirement for competition or justified 
sole source be permitted in the award of commercial 
services T&M contracts.

It is also important that any such change in legislation 
or regulation also recognize that the use of T&M 
contracts can be placed at the prime and subcontract 
levels 
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Advisory and Assistance Services Recommendations 

It was the Working Groups position that 
the realities of what is and what is not 
A&AS, as defined in the FAR can be 
confusing and often blurred in contract 
requirements. The similarities between 
task order contracting and A&AS would 
question the necessary of any distinction 
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Advisory and Assistance Services Recommendations 

Section 813 of the National Defense Authorization Act for Fiscal
Year 2005 extends the performance period for “multiyear task and 
delivery order contracts” awarded by DOD to a base five-year 
term with an extension for up to an additional five years. This 
revision did not change the five-year maximum period of 
performance for a subset of task orders, Advisory and Assistance
Services.

Both types of contracts should be treated the same,

The Task Force recommends that Congress amend 
title 10 to provide similar periods of performance for 
all types of task and delivery order contracts.  
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Regulatory Revisions - FAR 2.1

“Commercial Item” definition changes  

No need to separately define “Items” from “Services”

Change “governmental” restriction to “non-federal”

Remove two tier definition, Ancillary & Specific Outcomes 

Moved the cost reasonableness elements within the 
definition and to FAR parts 12, 13 and 15.  

The Task Force clearly recognized price reasonableness is a critical issue for federal 
buyers of commercial items and deserves promenade treatment 
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“Services” As Defined by the working group 

A Commercial Service Is:

Any "thing", "class of procurement", that 
is not manufactured or does not require 

manufacturing, i.e. a service is not a 
tangible product, even though the service 

it self may produce some tangible 
outcome or output." 

However, the Task Force decided there was no a 
need to bring this definition into the FAR



Page 15

Categories of Services Proposed Reasonableness Changes  

FAR 12.209 Determination of Price Reasonableness

FAR Subpart 13.106-3 (1) and (ii) (iii) (3) Award and 
Documentation

FAR 15 402 (i) Pricing Policy

Adding references to commercial services after references to 
commercial items

Recognize that reasonableness can be assessed in a verity of 
ways including competition, market surveys that include a 
review of past or active vendor contracts, 

Clarify that review of any catalogue or other published prices 
if available.

It is important that vendors dealing with the federal government
recognize the overarching need for data that support the 

reasonableness of all prices offered
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Multi-Agency Contracting Vehicles 

Contracting through the Federal Supply Schedules (FSS) 
managed by the General Services Administration (GSA) 

remains an extremely desirable and productive approach for 
fulfilling Federal agency requirements. 

The Working group fully supported the principals of the 
“Get it Right” Campaign 

From this perspective, the working group developed a number of 
recommendations intended to improve the utility of Schedule 

contracts by providing increased transparency 
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Multi-Agency Contracting Vehicles

Enhancements to E-Buy - Transmit opportunities across all 
schedules and SINs to enhance competition.  

Categorization of Services - Recommend GSA examine the service 
categorization under each schedule and reduce cross schedule 
redundancy – Can reduce scope confusion 

Recognize the risk difference between “Assisted” (third Party) 
Procurement from “Unassisted” (Requiring agency)  
Procurement in policy guidance. 

Clarifying the Message - Notwithstanding the clear guidance 
issued on October 2004 by DOD encouraging the use of third 
party vehicles, the reaction of the services in local 
implementation guidance seem to be discourage the use of 
these proven acquisition tools
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Categories of Services Proposed Changes  

The Realities that Services Acquisitions now 
Dominate Federal Discretionary Spending 
would Suggest that the Legislation and the 
FAR be revised to assure the guidance is 

balanced protecting both public and private 
interest and that the Federal Government 
has full and free access to all Commercial 

Items and Services 
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Outline

• Objective and Focus
• Issues
• Findings
• Recommendations
• Conclusions – Remaining Steps



Objectives and Focus

• Clean slate approach
- Identify issues and concerns
- Differentiate legislative vs. regulatory actions

• What “Could” vs. What “Should”
- Services vs. PBSA

• Underlying FAR principles convey
- Acquisition Planning and methodologies  
apply to services

• “Systems thinking” can be applied
• Protecting government’s interest – It is the 

public’s money!



Issues

• Focus on technique – not requirement 
- ID/IQs are now the norm 
- Focus on PBSA tends to concentrate on  

“how”– the technique and not “what”– the 
requirement

- PBSA is a procurement method
• Service or Services require same planning

and project management discipline as 
hardware

• Overlapping issues and concerns among 
groups

- Price reasonableness, competition, small
business concerns



Findings

• Pre-Award – Acquisition Planning
- Focus on services missing
- Culture evolved based on goods
- Acquisition planning skill applies also to           

services
- Market research, critical thinking, life cycle 

support, availability in the market place 
critical skills



Findings (continued)

• Types of Contracts
- Industry norm is T&M/LH
- Milestone billing or performance based 
payments may be more appropriate



Findings (continued)

• Award
- Best Value is necessary
- Decision factors require understanding of 
the market

- Past performance is a challenge
•Metrics and indicators currently focus on
hardware type events – schedule and cost

•Better service sector indicators may be 
quality of service; responsiveness to 
client, cost control

- Requires more analysis and focus



Findings (continued)

• Incentives
- Traditional hardware/systems approach is 

cost,  schedule and performance generally 
linked to improving system performance

- Such finite or concrete measures may not 
apply

- Award Fee is viable, but currently subjective 
vs. objective 

- Baselines may not exist to identify 
improvements

- Additional investigation required



Findings (continued)

• Post Award
- Is DCMA adequately prepared to administer    

services contracts?
- Services contractors may have little 

investment in property, plan or equipment
- GAO Report (GAO 05-274) 

• Reviewed 90 contracts
• 26 had no administration nor personnel      

identified to administer
• Generally found administration to be    

weak



Findings (continued)

• Professional vs. Non-professional
- Distinction is blurring

• Technology is changing delivery    
methods

- Distinctions among Walsh-Healy, Davis-
Bacon and Service Contract Act – may 
no longer be required

• Additional research required to determine if 
still applicable 



Recommendations

• Issue a questionnaire to services sector
- SARA Panel questionnaire 
- Task Force questionnaire received limited response

• “Performance Based” is a tool or technique-not the 
end result

- Federal agencies could disseminate the “Benefits to Both 
Parties” prepared by the Task Force

• More focus on “services” through-out the FAR
-Task Force recommends 
-Changes to the FAR Part 7, Acquisition Plan format to      
better incorporate services issues

-Acquisition Planning could more clearly be required for FAR 
Part 8, 12 and 13  procurements

-Changes to FAR Part 15 to better incorporate services
• Education and Training

-Better integration of requirements and contract  domains
-Culture Change is a challenge
-Contracts cannot correct or fix poor requirement definitions



Part 37

• FAR Part 37 thoroughly examined
• Not necessary to identify specific services
• More focus on small business and applicability of 

Part 19 to service acquisitions
• All of Part 37 could reasonably be moved to other 

FAR sections
• Additional analysis and investigation to re-align 

FAR Part 37 elsewhere in the FAR



Conclusion

• Legislative corrections identified
• Regulatory changes may still be needed
• Services Working Group members desire to 

continue working with DDP and SARA panel 
to identify regulatory changes
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Ethics in Government and the Role Ethics in Government and the Role 
of Contractor Employees of Contractor Employees 

Government Ethics:Government Ethics: System of laws and rules to make System of laws and rules to make 
sure that Government employees are accountable for sure that Government employees are accountable for 
the trust placed in themthe trust placed in them

Contractor Employees:Contractor Employees: Mainly accountable to their Mainly accountable to their 
private employersprivate employers

Concern:Concern: Without eroding fundamental distinction Without eroding fundamental distinction 
between Government employees and contractor between Government employees and contractor 
employees, need to recognize potential for conflicting employees, need to recognize potential for conflicting 
interests of contractor employeesinterests of contractor employees
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Vulnerable SituationsVulnerable Situations

Services contractsServices contracts

Close interaction between contractor and Close interaction between contractor and 
Government personnelGovernment personnel

Government accustomed to relying on Federal Government accustomed to relying on Federal 
personnel for similar servicespersonnel for similar services
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Specific Types of Contracts Where Specific Types of Contracts Where 
Ethics Issues AriseEthics Issues Arise

Advisory services contractsAdvisory services contracts

Management and Operation contractsManagement and Operation contracts

PostPost--outsourcing (e.g., Aoutsourcing (e.g., A--76) contracts76) contracts

Large indefinite delivery contracts involving task Large indefinite delivery contracts involving task 
ordersorders
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Examples of Types of Conflicts Examples of Types of Conflicts 

Financial Conflicts of InterestFinancial Conflicts of Interest

Impartiality ConcernsImpartiality Concerns

Misuse of InformationMisuse of Information

Misuse of Authority (Actual or Apparent) Misuse of Authority (Actual or Apparent) 

Misuse of Government PropertyMisuse of Government Property
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Possible RemediesPossible Remedies

Organizational Conflict of Interest:Organizational Conflict of Interest:

Awareness of possible uses of FAR subpart 9.5Awareness of possible uses of FAR subpart 9.5

Agency FAR supplement optionAgency FAR supplement option

Consider changes to subpart 9.5Consider changes to subpart 9.5
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Possible RemediesPossible Remedies

Contract Clauses:Contract Clauses:

Model clauses developed by agencies to deal with Model clauses developed by agencies to deal with 
different conflict situations different conflict situations 
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Possible RemediesPossible Remedies

Education:Education:

Draw attention to need to consider issues of Draw attention to need to consider issues of 
contractor employee conflictscontractor employee conflicts

Address both Government contracting officials Address both Government contracting officials 
and contractor ethics programsand contractor ethics programs
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Possible RemediesPossible Remedies

Compliance:Compliance:

Need for monitoring and/or other Need for monitoring and/or other 
compliance measurescompliance measures
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ConclusionConclusion

Need to work proactively to anticipate Need to work proactively to anticipate 
vulnerabilities before ethics problem arisesvulnerabilities before ethics problem arises
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Commercial Practices/Commercial Items

Background 
• The Federal Acquisition Streamlining Act of 1994 (FASA) and the Federal Acquisition 

Reform Act of 1996 (FARA) were designed to streamline acquisition laws, facilitate 
the acquisition of commercial products, and eliminate unnecessary statutory 
impediments to efficient and expeditious acquisition. One impact of the Acts was to 
significantly broaden the commercial item definition and allow more sole-source items
to qualify for the “commercial item” exception to cost or pricing data. 

• The Truth in Negotiations Act of 1962 (TINA) allows DoD to obtain cost or pricing 
data (certified cost information) from Defense contractors to ensure the integrity of 
DoD spending for military goods and services that are not subject to marketplace 
pricing.

• In June 1995, the Director, Defense Procurement provided comments on the benefits 
of TINA, marketplace pricing, and the differences between DoD and commercial 
procurement environments.
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Commercial Practices/Commercial Items

Background (continued)
• “The requirements of TINA are necessary to ensure the integrity of DoD spending for 

military goods and services that are not subject to marketplace pricing.  When there 
is a market that establishes prices by the forces of supply and demand, the market 
provides the oversight.  DoD procures many highly complex military systems in the 
absence of supply/demand situations for these relatively low volume, unique military 
goods.  The requirements of TINA address legitimate and necessary differences 
between DoD and commercial procurement environments.”

• “While DoD recognizes the need for TINA, it also is moving to increase competition 
and decrease the number of pricing actions that would require cost or pricing data.  
The implementation of FASA, with its emphasis on encouraging the acquisition of 
commercial end items and increased competition, will bring the requisite market 
forces to bear on prices, and thus exempt contractors from the requirement to submit 
cost or pricing data.  Absent this competition, the quantitative benefit to the 
Government of TINA compliance far exceeds the cost of Government oversight.”
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Commercial Practices/Commercial Items

Guidance
FAR 2.101 -- Definitions.  “Commercial item” means --
(1) Any item, other than real property, that is of a type customarily used by the general public or by 
non-governmental entities for purposes other than governmental purposes, and--

(i) Has been sold, leased, or licensed to the general public; or,
(ii) Has been offered for sale, lease, or license to the general public;

(2) Any item that evolved from an item described in paragraph (1) of this definition through 
advances in technology or performance and that is not yet available in the commercial 
marketplace, but will be available in the commercial marketplace in time to satisfy the delivery 
requirements under a Government solicitation;

(3) Any item that would satisfy a criterion expressed in paragraphs (1) or (2) of this definition, but 
for –

(i) Modifications of a type customarily available in the commercial marketplace; or
(ii) Minor modifications of a type not customarily available in the commercial marketplace 

made to meet Federal Government requirements. Minor modifications means modifications that 
do not significantly alter the nongovernmental function or essential physical characteristics of an 
item or component, or change the purpose of a process. Factors to be considered in determining 
whether a modification is minor include the value and size of the modification and the comparative 
value and size of the final product. Dollar values and percentages may be used as guideposts, but 
are not conclusive evidence that a modification is minor;
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Commercial Practices/Commercial Items
Guidance (continued)
• (5) Installation services, maintenance services, repair services, training services, and 

other services if--
• (i) Such services are procured for support of an item referred to in paragraph (1), (2), 

(3), or (4) of this definition, regardless of whether such services are provided by the 
same source or at the same time as the item; and

• (ii) The source of such services provides similar services contemporaneously to the 
general public under terms and conditions similar to those offered to the Federal 
Government;

• (6) Services of a type offered and sold competitively in substantial quantities in the 
commercial marketplace based on established catalog or market prices for specific 
tasks performed or specific outcomes to be achieved and under standard commercial 
terms and conditions. This does not include services that are sold based on hourly 
rates without an established catalog or market price for a specific service performed 
or a specific outcome to be achieved. For purposes of these services—

• (i) “Catalog price” means a price included in a catalog, price list, schedule, or other 
form that is regularly maintained by the manufacturer or vendor, is either published or 
otherwise available for inspection by customers, and states prices at which sales are 
currently, or were last, made to a significant number of buyers constituting the 
general public; and

• (ii) “Market prices” means current prices that are established in the course of ordinary 
trade between buyers and sellers free to bargain and that can be substantiated 
through competition or from sources independent of the offerors.
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Commercial Practices/Commercial Items

Guidance (continued)

FAR 15.402 -- Pricing Policy. Contracting officers must –

(a) Purchase supplies and services from responsible sources at fair and 
reasonable prices. In establishing the reasonableness of the offered prices, the 
contracting officer must not obtain more information than is necessary. To the extent 
that cost or pricing data are not required by 15.403-4, the contracting officer must 
generally use the following order of preference in determining the type of information 
required:

(1) No additional information from the offeror, if the price is based on adequate 
price competition, except as provided by 15.403-3(b).

(2) Information other than cost or pricing data:
(i) Information related to prices (e.g., established catalog or market 

prices or previous contract prices [price analysis]), relying first on information 
available within the Government; second, on information obtained from sources 
other than the offeror; and, if necessary, on information obtained from the offeror.
When obtaining information from the offeror is necessary, unless an exception 
under 15.403-1(b) (1) or (2) applies, such information submitted by the offeror
shall include, at a minimum, appropriate information on the prices at which the 
same or similar items have been sold previously, adequate for evaluating the 
reasonableness of the price.

(ii) Cost information, that does not meet the definition of cost or 
pricing data at 2.101.
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Commercial Practices/Commercial Items

Guidance (continued)

FAR 15.402 -- Pricing Policy. (continued)

3) Cost or pricing data. The contracting officer should use every means available to ascertain 
whether a fair and reasonable price can be determined before requesting cost or pricing data.
Contracting officers must not require unnecessarily the submission of cost or pricing data, 
because it leads to increased proposal preparation costs, generally extends acquisition lead time, 
and consumes additional contractor and Government resources.

FAR15.403 -- Obtaining Cost or Pricing Data.

15.403-1 -- Prohibition on Obtaining Cost or Pricing Data (10 U.S.C. 2306a and 41 U.S.C. 254b).

(a) Cost or pricing data shall not be obtained for acquisitions at or below the simplified acquisition 
threshold. 
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Commercial Practices/Commercial Items

Guidance (continued)

15.403-1 -- Prohibition on Obtaining Cost or Pricing Data (10 U.S.C. 2306a and 41 
U.S.C. 254b). (continued)

(b) Exceptions to cost or pricing data requirements. The contracting officer shall not 
require submission of cost or pricing data to support any action (contracts, 
subcontracts, or modifications) (but may require information other than cost or pricing 
data to support a determination of price reasonableness or cost realism) --

(1) When the contracting officer determines that prices agreed upon are based 
on adequate price competition (see standards in paragraph (c)(1) of this subsection);

(2) When the contracting officer determines that prices agreed upon are based 
on prices set by law or regulation (see standards in paragraph (c)(2) of this 
subsection);

(3) When a commercial item is being acquired (see standards in paragraph 
(c)(3) of this subsection);

(4) When a waiver has been granted (see standards in paragraph (c)(4) of this 
subsection); or

(5) When modifying a contract or subcontract for commercial items (see 
standards in paragraph (c)(3) of this subsection).
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Commercial Practices/Commercial Items

Guidance (continued)
Director, Defense Procurement Guidance.  On August 2, 2000, the 

Director, Defense Procurement issued a memorandum to the Defense
community on “Obtaining Information for Pricing Sole-Source Commercial 
Items.” The Director Stated:

“Please remind you contracting professionals that the clause at FAR 52.215-20 
should be included in the solicitations for sole-source commercial items when the 
contracting officer has a reasonable expectation that the offeror will request a 
commercial item exception to a requirement for submission of certified cost or pricing 
data, and that the offeror will need to provide, at a minimum, appropriate information 
on the prices at which the same or similar items have been previously sold.”

FAR 52.215-20 states:
“ (ii) Commercial item exception.  For a commercial item exception, the offeror shall 
submit, at a minimum, information on prices at which the same item or similar items 
have previously been sold in the commercial market that is adequate for evaluating 
the reasonableness of the price for this acquisition.”

(A) For catalog items, . . . Also explain the basis of each offered price and its 
relationship to the established catalog price, including how the proposed price relates 
to the price of recent sales in quantities similar to the proposed quantities.
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Commercial Practices/Commercial Items
Commercial Item Determinations
• “All of these items fall into groups of equipment that are “of a type” (shares 

common traits or characteristics that distinguish the end items/parts as an 
identifiable group or class; and has the features of the group or class), and 
“sold” to the “general public.” The items are manufactured, assembled, and 
tested by the same workforce, in the same facilities with the same 
equipment, and under the same quality system as our commercial 
products.”

• “As you know, FAR Part 12, Acquisition of Commercial Items, was designed 
to provide the Department of Defense with greater access to commercial 
items with a preference for simplified price analysis as a means of 
determining price reasonableness. Additionally, the FAR re-write revised 
the definition of commercial items to include “similar or of a type” items, thus 
expanding the commercial market.”

• “He stated it is not politically popular at this juncture to restrict commercial 
determinations.”
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Commercial Practices/Commercial Items
Contracting Officer and Contractor Statements

• “. . . NSNs that are determined to be sole source to [the contractor] meet the 
definition of commercial item per FAR 2.101(3)(ii), based on the items are 
being manufactured on an integrated production line, with little 
differentiation between the commercial and government items.”

• “I have determined that the items described above are commercial within 
the broad definition set forth in FAR 2.101.  Still, I do not believe that this 
definition as written captures the intent or spirit that was intended by 
Congress when this legislation was developed.  Congress’ intent was to 
allow the Government the advantages of the commercial marketplace in 
procuring supplies and services.  I do not believe its intent was to create 
such broad sweeping categories that everything purchased in the 
aerospace industry could be determined commercial, but provide none of 
the advantages of the commercial marketplace.”
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Commercial Practices/Commercial Items
Audit Coverage
• Commercial and Noncommercial Sole-Source Items Procured on Contract N000383-93-G-M111, 

Report No. 98-064, February 6, 1998
• Sole-Source Prices for Commercial Catalog and Noncommercial Spare Parts, Report No. 98-088, 

March 11, 1998
• Commercial Spare Parts Purchased on a Corporate Contract, Report No. 99-026, October 30, 

1998
• Sole-Source Commercial Spare Parts Procured on a Requirements Type Contract, Report No. 99-

217, August 16, 1999
• Sole-Source Noncommercial Spare Parts Orders on a Basic Ordering Agreement, Report No. 99-

218, July 27, 1999
• Procurement of the Blade Heaters for the C-130 and P-3 Aircraft, Report No. D-2000-099, March 

8, 2000
• Sole-Source Spare Parts Procured From an Exclusive Distributor, D-2004-012, October 16, 2003
• Acquisition of the Boeing KC-767A Tanker Aircraft, D-2004-064, March 29, 2004
• Audit of Spare Parts Procurements from AeroControlex Group, Project No. D2004-CH-0189, 

Ongoing
• Audit of the Air Force Strategic Supplier Initiative with Hamilton Sundstrand Corporation, Project 

No. D2005-CH-0183, Ongoing
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Commercial Practices/Commercial Items

Audit Issues
• DoD paid modestly discounted catalog prices for sole-source commercial 

items that were significantly higher than previous cost-based prices.
• DoD paid significantly higher prices for commercial and noncommercial 

spare parts purchased on a sole-source basis, than previous competitive 
purchases of the same items.

• DoD paid higher prices for commercial items and failed to take advantage of 
commercial practices such as direct vendor delivery that would help offset 
the higher commercial prices.

• DoD, using price analysis, paid prices that were higher than fair and 
reasonable as determined by cost analysis.

• No commercial market exists in order to establish reasonable prices by the 
forces of supply and demand and the commercial item procurement 
strategy did not provide sufficient cost or pricing data to conclude that prices
negotiated represent a fair expenditure of DoD funds.

• DoD, using cost analysis, obtained fair and reasonable prices for sole-
source commercial items, and also improved delivery times and reduced 
Government inventory.
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Commercial Practices/Commercial Items
DLA/Honeywell Strategic Supplier Alliance (to resolve audit issues)
• Used a Rapid Improvement Team Process (Facilitator, DoD, DLA, 

IG, DCAA, Honeywell).
• Tailored Support (Contractor or DLA inventory items based on 

demand and economic order quantities, profit based on level of 
support)

• Long-term FAR Part 15 contract (CAS Waiver)
• No commercial item determinations
• One Pass Cost-Based Pricing (DLA, DCAA, and IG review cost data 

with Honeywell pricer to determine fair and reasonable prices, 
economic order quantities, and support method)

• Results were lower prices, reduced number of negotiated orders, 
reduced administrative lead-time, and reduced Government 
inventory.

• Pricing problems easily resolved
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Commercial Practices/Commercial Items

Consumer Report Recommends
To get a good price when buying a new 
car:
– Learn the Lowest Cost
– Always bargain up from the cost, never 

down from the sticker price
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Contracts for Services and Interagency Contracting

Audit Coverage
• Contracts for Professional, Administrative, and Management Support 

Services, Report No. D-2000-100, March 10, 2000
• Multiple Award Contracts for Services, Report No. D-2001-189, September 

30, 2001
• Contract Actions Awarded to Small Businesses, Report No. D-2003-029, 

November 25, 2002
• Contracts for Professional, Administrative, and Management Support 

Services, Report No. D-2004-015, October 30, 2003
• Contracts Awarded for the Coalition Provisional Authority by the Defense 

Contracting Command – Washington, Report No. D-2004-057, March 8, 
2004

• DoD Purchases Made Through the General Services Administration (Draft 
Report)
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Contracts for Services and Interagency Contracting

Audit Issues
• Lack of Good Market Research

– Contracts and Task Orders awarded on a sole-source basis. 
(Exceptions claimed without support)

– Program and Contracting offices have “desired” contractors.
• Scope of Work not Definitive

– Requirements written are very broad and in general terms.
– Conversely, some contracts clearly disclosed personnel services 

contracts.
– Missing periods of performance.

• Numerous Funding Problems when MIPR’s are Used
– Used expired appropriations to award contracts.
– No bona fide need in the Fiscal Year.
– Used funds of wrong appropriation.
– Not tracking and monitoring funds.
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Contracts for Services and Interagency Contracting

Audit Issues (continued)
• Use of Multiple-Award Contracts Needs Improvement

– Fair opportunity not given to all awardees.
– Use of down-select procedures.
– Work was awarded that was not suitable or within scope for a multiple 

award contract.
– Use of sub-Task Orders

• Misuse of Federal Supply Schedules
– Out of scope purchases.
– No determination that a fair and reasonable price is being paid.

• Use of Cost-Reimbursable Contracts for Follow-up Requirements
– Lack of FFP performance-based contracts on repetitive purchases.
– Overuse of T&M contracts.
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Contracts for Services and Interagency Contracting

Audit Issues (continued)
• Fair and Reasonable Prices not Assured

– Reviews of labor hours, labor mixes, and rates not being performed.
– Discounts for large Federal Supply Schedule buys not obtained.
– Poor reviews of contractor price lists to determine fair prices.
– No support for prices paid.

• Little Surveillance on Service Contracts
– Invoices paid without review.
– Purchasing level of effort, so it is difficult to determine whether we get 

what we paid for.
– Lack of surveillance plans.
– COR’s not always appointed or lack knowledge of their roles.
– Lack of reporting contractor performance.
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Performance-Based Contracting for Logistics Support

Performance-Based Logistics (PBL) 

• PBL first proposed by the Aerospace Industries 
Association as a preferred sustainment strategy in 1999.

• DoD endorsed the strategy as part of Future Logistics 
Enterprise and Quadrennial Defense Review.

• Deputy Secretary of Defense requires each Service to 
aggressively implement PBL.
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Performance-Based Contracting for Logistics Support

PBL Questions

• Can PBL contracts improve performance and also 
reduce costs?

• Does industry have innovative and creative solutions to 
improve performance and reduce costs?

• Is DoD willing to pay more for improved performance on 
PBL contracts?

• How does DoD evaluate performance, both technical 
and cost?
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Performance-Based Contracting for Logistics Support

Audit Coverage
• Commercial Contract for Total Logistics Support of the 

Aircraft Auxiliary Power Units, Report No. D-2000-180, 
August 31, 2000

• Industrial Prime Vendor Program at the Air Force Air 
Logistics Centers, Report No. D-2002-112, June 20, 
2002

• F/A-18E/F Integrated Readiness Support Teaming 
Program, Report No. D-2003-120, August 8, 2003
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Performance-Based Contracting for Logistics Support

Audit Issues

• The information used in the business case analysis was 
questionable and overstated the cost of DoD performance and likely 
benefits.

• The impact of transferring management responsibility for 
procurement and management of consumable items for selective 
“prime” customers from DLA was not considered

• The program improved availability but was using 55 additional 
personnel to manage material and failed to use $9 million of 
available material in Defense Depots.

• The program did not consider issues relating to supply 
infrastructure, contracting methods, and inventory investment.
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Performance-Based Contracting for Logistics Support

Audit Issues (continued)

• The cost-plus contract did not effectively implement the performance 
based material management and reliability improvement described 
in the acquisition plan.  The contract failed to:
– Reduce repair cycle times.
– Achieve a minimum 10 percent reliability improvement from baseline 

calculations.
– Reduce and effectively monitor infrastructure support costs to include 

Navy inventory investment.
– Procure items directly from OEMs to reduce pass-through cost.
– Accurately charge fleet customers. 
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FY 2004 DD 350 Contract Actions Over $25K ($billions)

RDT&E Actions Dollars Actions Dollars Actions Dollars Actions Dollars
  Fixed Price 5,896 1.44 1,820 1.55 7,716 2.99 1,150 0.33
  Cost 19,202 20.22 4,670 8.49 23,872 28.71 5,244 6.59
  Time & Materials 3,439 0.68 813 0.12 4,252 0.8 2,322 0.34
  Labor Hours 153 0.05 57 0.01 210 0.06 32 0.01
  Not Specified 0 0 0 0 0 1 0
    Totals 28,690 22.39 7,360 10.17 36,050 32.56 8,749 7.27

Other Services
  Fixed Price 181,896 41.99 66,055 9.96 247,951 51.95 43,184 14.86
  Cost 35,267 22.96 6,752 6.22 42,019 29.18 14,414 14.32
  Time & Materials 11,111 5.32 3,966 1.47 15,077 6.79 4,944 2.29
  Labor Hours 2,467 0.37 951 0.19 3,418 0.56 418 0.07
  Not Specified 23,688 6.15 0 0 23,688 6.15 5,000 1.99

    Totals 254,429 76.79 77,724 17.84 332,153 94.63 67,960 33.53

    Total Services 283,119 99.18 85,084 28.01 368,203 127.19 76,709 40.80

Commercial Services1 83,968 14.35 29,561 3.03 113,529 17.38

Supply
  Fixed Price 176,263 40.67 77,730 41.66 253,993 82.33 0 0
  Cost 1,494 3.24 3,222 10.91 4,716 14.15 0 0
  Time & Materials 354 0.18 638 0.33 992 0.51 0 0
  Labor Hours 52 0.02 48 0.20 100 0.22 0 0
  Not Specified 63,152 4.69 0 0 63,152 4.69 0 0

    Totals 241,315 48.80 81,638 53.10 322,953 101.90 0 0

1Commercial Services are included in RDT&E and Other Services Totals

Competitive Non-Competitive Totals Performance Based
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Contracting Explosion

1997 2004

Multiple Award Schedules $ 5.5 billion $ 32.5 billion

Federal Technology Service 2.5 billion 8.5 billion

Public Buildings Service 5.0 billion 8.0 billion

Over 65% of these $49 billion in contracts are for services.
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Reasons for Contract 
Growth

• Reduction of more than 400,000 civilian personnel during 1990s.

• Technology moved to the desktop and the WEB.

• Skills to meet mission requirement unavailable in-house.

• National defense and military requirements mushroom.

• Older information systems need replacing.
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10 Years of Change10 Years of Change10 Years of Change

• Fewer Procurement Staff.

• Do more with less.

• Satisfy the customer.

• Deliver ahead of schedule.

• Increase business volume $$$.
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10 Years of Change10 Years of Change10 Years of Change

• Federal Acquisition Streamlining Act
• Clinger-Cohen Act
• Services Acquisition Reform Act

I’m running as fast as I can just to stay 
in P.l..a..c…e !!
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Procurement personnel are having 

difficulty adjusting to newer procurement 

regulations and new customer demands, 

while trying to run like a business within 

the confines of government environment 

that has competing priorities.
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Commercial Items

• Services of a type that have been offered for sale in the 
commercial marketplace are  commercial items.

• Labor rates proposed are to include wages, benefits, and 
overhead.  However, there is not a standard to define what 
costs are included or even to require the contractor to 
disclose what is included in the rate.
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Commercial Items
• Many contractors sell only to the government.

- In fact, many now set up a separate corporation or division to do
government business.

- Some refuse to disclose commercial customer data.
- Some say the government does not buy the way the private 

sector does.
• Pricing is difficult to assess for companies doing only government 

business.  Same job title for other firms on same contract Schedule 
have different standards.

TITLE: Systems Project Manager

Company A $ 175 per hour

B 115 per hour

C 92 per hour
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• Contracting Officers may not be able to evaluate other direct costs, 
especially items that may already be in the labor rate.

(Few procurement personnel understand accounting.)

• Contracting Officers need a clear understanding of what other direct 
costs are – ODCs sometimes do not appear to be in direct support of 
a service or eclipse the value of the service.

Commercial Items
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Run Like A BusinessRun Like A Business
• Most business arrangements for services call for the purchase of an 

outcome.  Pricing tends to be fixed or based on some formula.

• Our 2003 survey of Federal Supply Schedules users in four agencies 
received 1976 responses pertaining to task orders for services totaling 
$2.4 billion.

Found:
• Only 1/3 of contracts were awarded on a firm fixed price basis.

• Only half of all orders valued at $10 million or more achieved 
lower labor pricing, even though price reductions should be 
anticipated with individual orders above $500,000.

• Of those using blanket purchasing agreements,
81% obtained better pricing, but this format was used only 14% 
of all awards.
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Run Like A BusinessRun Like A Business

• More recent studies of 523 Federal Technology Service contract 
awards, valued at over $5.4 billion, found:

58% of all awards were inadequately competed.

Of those solicitations open to competition, 1/3 of the orders 
representing 53% of the aggregate sales dollars received 
only one bid.

Over 60% of all orders were awarded on a time and materials 
basis.  The government carries all the risks.
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Run Like A BusinessRun Like A BusinessRun Like A Business

Keep Customer Happy

Earn a ProfitEarn a ProfitEarn a Profit

Keep Costs Low to Earn More Profit / Stay 
Competitive
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Many Government 
Customers

Many Government Many Government 
CustomersCustomers

• Mission Focused

• Have a Budget for the Required Service

• Often Have Previous Experience with a Vendor and are 
Satisfied or,

• Looking to Replace a Workforce that was Down-sized
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Subtle Message to Procurement OfficeSubtle Message to Procurement Office

Get Me Who I Want
When I Want Them

Just Keep Me Within Budget
And Let Me Do My Mission Work

OR
What I Need Are Personnel Here 24 / 7 

Having The Skills to Do 
Whatever Comes Through The Door

(Replace a Workforce That Was Down-sized)

• If You Can’t Do That, I Will Just Go to Another Procurement 
Shop Who Can.
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Procurement Shops

Must Earn Fees or Go Out of Business

While procurement personnel still want to do a professional 
job for the taxpayer as well as the Client Agency, we have 
seen many awards that go beyond bending the rules.

Examples

• Using the non-competitive small disadvantaged business program to 
make sole source awards for the small firm to pass the actual work 
and 95% of the funds to a larger firm.

• Making small dollar contract awards of short duration and then 
modifying them in terms of scope and value:

In one case, a 3-month $200,000 award was modified 9 times over 
4 years and grew in value to over $81,000,000.
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• The Client Agency told the Contracting Center who to hire.

• The Contractor prepare the “independent government 
estimate of cost” for its contract.

• The Contractor brought the Client Agency to the 
Contracting Center and then developed the contract.

• The “competitors” for the contract all become sub-
contractors to the eventual winner.

• 90% of the contract’s value was for services or equipment 
not part of the original contract’s scope nor were the 
add-ons evaluated for price reasonableness.

We have identified Contract Awards Where:We have identified Contract Awards Where:We have identified Contract Awards Where:
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Potential For FraudPotential For FraudPotential For Fraud

• Military Contact Liaison Office for a base in Korea was headed 
by a Colonel who demanded bribes from all contractors.  
Because the contracting officers allowed the Colonel to have 
final say over awards, he took well over $700,000 in bribes 
before being caught and convicted.

• Once the Contracting organization permits one party to control 
the entire procurement process, it greatly increases the 
exposure to fraud and abuse.
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Governmentwide Acquisition ContractsGovernmentwide Acquisition ContractsGovernmentwide Acquisition Contracts

• Effective in helping agencies meet mission needs.

• Sound concept to select the “best of the best” contractors in 
their respective area of expertise ready to bid on specific 
projects when defined.

• Often the notion of spirited competition is not achieved.
In about 1/3 of awards only 1 bid received.

• Many awards are crafted without a specific objective defined.  
Rather a laundry list of services and functions to be performed 
over a period of years, often awarded on a time and materials 
basis using source selection methodology.  Outsourced 
workforce.
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Performance Based ContractingPerformance Based ContractingPerformance Based Contracting

We have seen little in the way of 
performance-based contracts.

We have seen little in the way of We have seen little in the way of 
performanceperformance--based contracts.based contracts.
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DII Background

• Defense Industry Initiative on Business Ethics and 
Conduct (DII) established in 1986

• Self-organized and self-governed industry effort to 
embrace and practice ethical business conduct in the 
defense business

• Compliance is a given for an ethical company

• Six founding principles

Commitment to self-governance



DII Background/DII Principles

• Adopt a written Code of Ethical Conduct

• Train employees to understand the Code

• Encourage reporting of violations of the Code, within 
an atmosphere free of fear of retribution

• Implement systems to monitor compliance and 
procedures for self-disclosure to the Government



DII Background/DII Principles

• Share best practices with other firms in the industry

• Be accountable to the public

Enduring principles



DII Background/Companies Establish
Ethics Programs

• Senior leadership commitment

• Principal responsibility assigned to a senior 
officer/manager

- Principal representative to the DII

• Code of Conduct

- Ethical conduct is the expected condition
- Rules employees must not violate

• Training

- “Talking Heads” tell employees the rules; what you
must do/must not do



DII Background/Companies Establish
Ethics Programs

• Hot Lines (a few helplines)
- Whistleblowing

• Corrective actions enforce the rules

Prevent unlawful conduct



DII Ethics Programs – Early Lessons

• The majority of hotline calls are not about unlawful 
conduct; managers and supervisors have many other 
day to day issues (i.e. fair treatment, environmental 
responsibility, workplace safety, gift giving/receiving)

• Laws and regulations are complex, unclear; sometimes 
there is no rule
- What’s the right decision?

• Fear of retaliation is a real barrier to surfacing issues
- How do we build trust, openness, candor?



DII Ethics Programs – Early Lessons

• Good people can feel pressure to do bad things – why?

• Business is dynamic; new issues emerge, i.e. computer 
use in the workplace, privacy, conflicts of interest

The road to a good ethics program is never ending



DII Ethics Programs/A New Vision

• Rules are important knowledge but……….

• Culture is as important as the rules

• Values drive culture; leaders drive behaviors

• Values produce employees who do what’s right

Leadership sets the tone



Ethics Programs:  Why Values Based?

• Culture is a system of shared Values

• Senior leaders see Values as how organizations achieve goals

• The same Values that achieve strategic goals guide ethical 
decision-making – including a culture of compliance, prevention

• Ethics programs (Codes of Conduct, training, communications, 
Ethicslines) enable the desired culture

• Ethics is linked to the success of the business

Ethics is strategically relevant



Ethics Programs/Values Based

• Leadership commitment, attention, involvement
- High level reporting/oversight

• Code of Conduct
- Statement of values unique to company
- Simple, clear, practical guidelines for behavior

• Training
- Annual interactive discussion of real workplace issues
- Provide a framework for decision-making when there are no 

rules
- Mandatory compliance training



Ethics Programs/Values Based

• Ethics Lines
- Asking questions/seeking advice
- It’s OK to raise questions

• Corrective actions
- Accountability at all levels
- Improve internal systems/controls

Enabling responsible conduct



Culture of Integrity – an Ethics “Safety Net”

• Unanticipated situations, unique circumstances, 
difficult to solve issues handled by reference to shared 
Values

• Shared Values are group norms, expectations that 
problems will be solved in an ethical manner

• Process for problem-solving encourages asking 
questions, seeking advice rather than rote rules

• ACTION Model – a framework for decision-making

Culture is Powerful



Action – Decision Making Model

A Act Responsibly

C Consider Ethical Principles

T Trust Your Judgment

I Identify the Impact on Stakeholders

O Obey the Rules

N Notify the Appropriate Persons

Integrity - Respect – Teamwork – Quality – Innovation - Citizenship



Goals for 21st Century
Approach

“Relying on formal rules, policies and 
procedures will not result in outstanding 

anything, be it customer service, 
innovation or quality”

Leading by Leveraging Culture
Jennifer A. Chapman and Sandra Eunyoung Cha

California Management Review, Vol. 45, No 45 Summer 2003
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DII Observations and Recommendations

• PROPOSITION: Whether Federal acquisition 
laws and regulations need modification to 
ensure that contractors perform their vital role 
with integrity?

• It is the DII experience that contractors will 
not act with integrity simply because there is 
a rule mandating ethical conduct; rather, they 
will act with integrity if integrity is the 
company’s culture.
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• The President’s Blue Ribbon Commission on 
Defense Management (“Packard Commission”, 
June 1986), which inspired the establishment of 
the DII, in its final report observed:
– “Congress must resist its inveterate tendency to 

legislate management practices … .”
– “DoD must displace systems and structures that 

measure quality by regulatory compliance … .”
– “Defense contractors and DoD must each assume 

responsibility for improved self-governance to assure 
the integrity of the contracting process. Excellence in 
defense management will not be achieved through 
legions of government auditors, inspectors, and 
investigators.  It depends on the honest partnership 
of thousands of responsible contractors and DoD, 
each equally committed to proper control of its own 
operations.”

DII Observations and Recommendations
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DII Observations and Recommendations

• The 65 plus signatories to the DII principles 
govern themselves according to those 
principles of self governance by embracing 
and practicing ethical business conduct.

DII Principles
1. Have and adhere to written Codes of 

Conduct;
2. Train employees in those Codes;
3. Encourage internal reporting of violations 

of the Code, within an atmosphere free of
fear of retribution;
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4. Practice self-governance through the 
implementation of systems to monitor 
compliance with federal procurement 
laws and the adoption of procedures for 
voluntary disclosure of violations to the 
appropriate authorities;

5. Share with other firms their best 
practices in implementing the principles, 
and participate annually in “Best 
Practices Forums”; and

6. Be accountable to the public.

DII Principles (cont’d)

DII Observations and Recommendations
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DII Observations and Recommendations

• The DII signatories are so strongly committed 
to these principles that, when an ethical failure 
does occur within the organization, appropriate 
and responsible disciplinary and corrective 
action is promptly taken.

• Regulations which prescribe ethical conduct 
will not tend to improve the ethical environment 
in which Government and Contractors work 
together.
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DII Observations and Recommendations

• Regulations tend to reduce ethical conduct to 
merely following rules.

• Regulations tend not to encourage good 
conduct, but to tee up penalties for bad 
conduct.

• The Government already has a broad range of 
sanctions and penalties to deal with unethical 
conduct, running from denial of a contract 
award to debarment to referral for criminal 
prosecution.

• The DII Model of values-based self-governance 
should be the preferred model.
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DII Observations and Recommendations

• The DFARS already mirrors the DII principles 
by stating the expectations [not mandating] 
for contractor standards of conduct in DFARS 
203.70.  

• These expectations are:

1) A written code of Business ethics and conduct and 
ethics training.

2) Periodic review of internal controls for compliance 
with standards of conduct and the special 
requirements of Government contracting.
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– A method for employees to report suspected 
misconduct, and encouragement to make such 
reports.

– Internal and/or external audits, as appropriate.

– Disciplinary action for improper conduct.

– Voluntary disclosure to appropriate Government 
officials of suspected violations of law.

– Cooperation with Government investigation or 
corrective actions.

DII Observations and Recommendations
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DII Observations and Recommendations

• One constructive recommendation this 
committee could make, without adding to 
prescriptive regulations, is to elevate to the 
FAR the statement of expectation of contractor 
standards of conduct now expressed in the 
DFARS.
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Who is POGO?

Founded in 1981,
POGO is a politically-independent, 

nonprofit watchdog that strives
to promote a government that
is accountable to the citizenry.
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POGO’s Mission

To investigate, expose, and seek to remedy 
systemic abuses of power,

mismanagement, and subservience
by the federal government to

powerful special interests
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POGO’s 
Five Areas of Investigation

• Defense

• Contract Oversight

• Open Government

• Homeland Security

• Energy and Environment
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How POGO Works
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Recent Procurement 
Scandals

• Darleen Druyun
• FTS
• Purchase Cards
• Iraq Sole Source Contracts
• C130J
• Abu Ghraib
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Urban Procurement Myths

• Having to turn to Japan for radios during the first 
Gulf War

• Equal Allocation of Overhead

• Hordes of companies turned off from 
government work because of "red tape"
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Contracting Comparisons

• Goods v. Services

– Some distinctions, but services actually need MORE oversight

– Differentiating goods and services is facilitating damaging 
procurement policies

– The 1980s - 1990s spare parts horror stories will be reborn in 
tomorrow’s service acquisition rip-offs
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Contracting Differences

• Commercial v. Government: The differences

– Shareholder money v. taxpayer dollars
– Innovation v. risks
– Defense industry consolidation and monopsony position of 

government makes comparison to commercial model largely 
irrelevant
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Vulnerabilities

1. Negotiations

2. Competition

3. Accountability

4. Transparency

5. Contracting Vehicles
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Vulnerabilities (cont’d)

• Death by a 1000 paper cuts – each year new industry-
driven reforms

– Acquisition System Improvement Act of 2005 -- H.R. 2067 
(ASIA) 

– ARWG 2005 Legislative Package – no TINA, no control 
clauses, increased CAS thresholds for commercial items, CAS 
waivers, limit small business to subcontracts, no transparency
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Negotiations
• Commercial system would work if the government 

operated like the commercial market

• Government should aggressively negotiate like 
contractors negotiate with their vendors

• Should be arms-length cooperation not partnerships with 
industry

• There are no incentives to reduce prices



05/17/2005 www.pogo.org 13

Negotiations (cont’d)

• Government should not merely accept schedule prices 
or contractor proposals

• FTS & FSS awarded without full and open competition

• Fear of political interference from within an agency, 
Congress, or the industry prevents aggressive 
negotiating
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Competition
• Full & Open competition should be REQUIRED

– $109 billion of awards are straight non-competitive awards
– $40 billion that does not meet the looser “fair opportunity to be 

considered” standard for ID/IQ contracts

• No phony competitions
– Examine the definition of competition
– Too much sole source contracting
– “Competitive” one-bid contracts
– Best value can mean best price
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Competition (cont’d)

• Schedules and ID/IQs stifle price competition
• Contractors say: “Avoid public procurements like 

the plague … with as little competition as 
possible.” (Fedmarket.com 6/25/04)

• DOD grants too many competition waivers …
hindering innovation and best value

• Should strengthen bid protests
• Bundling hurts small business
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Accountability
• There should be no more bad-mouthing oversight by federal 

contracting community

• Continuous monitoring is essential
– Sen. McCain saves the day with review of the C-130J and FCS
– GAO found that in government contracting offices,  monitoring “is 

not as important” as awarding contracts

• Audits -- CO’s only tools ensuring fair and reasonable prices
– GAO is “hindered” by decline in pre-award & post-award audits
– Post-award audits average annual recovery $18 million
– Increase in pre-award audits never materialized
– Contractors want no post-award audits
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Accountability (cont’d)

• Re-embrace TINA, CAS, Audits

• Workforce overworked & understaffed

• Over 5000 contracting personnel cut over 10 years
– Nearly 50% at DOD
– Bad for moral
– Insufficient for protecting taxpayer dollars
– Absurd considering the explosion of contract award 

dollars
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Transparency
• No public confidence that the system is truly full and open

– Little or no documentation of CO decisions
– NO transparency of delivery/task orders
– Misuse of redactions

• Vendors need to know about all opportunities for government 
business

• Public and vendors must see RFPs, RFIs, RFQs, and solicitations

• SmartBuy not transparent, need for all contracts over $25,000 to be 
on Fed Biz Ops
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Contracting Vehicles

• Best value contracting
– Good in theory, but a license to use unfettered discretion
– Fosters scope or requirements creep
– Misused contract vehicles

• Performance-based contracting
– How well are incentives measured and monitored?
– DOE relies on unvalidated contractor performance data
– Should only be used in instances with simple easily specified 

services
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Contracting Vehicles (cont’d)

• Interagency contracts – HIGH RISK
– Rapid growth from $14.7 billion in FY 2000 to $32.5 billion in FY 

2004 
– Lack of compliance with competition requirements
– Lack of reduced costs envisioned
– 60% lacked documentation proving effective negotiations
– Outside the scope

• Responsibility on both contractors and the government
– No justification or documentation
– Inadequate monitoring
– Excludes small businesses
– Must scale back use
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Contracting Vehicles (cont’d)

• Time & Material (T&M) and Labor hour (LH)
– Two industry witnesses have testified that they do 

not prefer to use T&M contracts and would not use 
them for IT work

– Billing without producing a product or service
– The Senate receded from an amendment placing 

additional safeguards and limitations
– GSA IG found “heavy use without justification”
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Contracting Vehicles (cont’d)

• Share in Savings
– No reliable baselines
– Energy contracts show increased costs of 8% to 56%
– Too risky for small businesses

• Purchase Card fraud is not tolerable
– Non-competitive micropurchases without checks or 

balances
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Contracting Vehicles (cont’d)

• Commercial Items
– POGO 100% behind purchasing truly commercial items
– Should restrict definition to items actually “sold” in substantial 

quantities in commercial marketplace
– Should eliminate “of a type” commercial item definition

• Other Transaction Authority
– Expanded to DHS
– Congressional intent lost – up to 97% to “traditional” contractors
– No controls (i.e., CICA, TINA, CAS, PIA)
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Conclusions
• Best Value (i.e., reduced costs, enhanced efficiency, 

solutions-oriented, performance-based contracting) 
works

– In limited circumstances
– With government oversight

• POGO urges you to invite or receive testimony from 
retired contracting personnel
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Contact Information

POGO
666 11th Street NW,
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Washington DC 20001
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