FEDERAL ACQUISITION CIRCULAR

May 15, 2007 Number 2005-17

Federal Acquisition Circular (FAC) 2005-17 is issued
under the authority of the Secretary of Defense, the
Administrator of General Services, and the Administrator for
the National Aeronautics and Space Administration.

Unless otherwise specified, all Federal Acquisition
Regulation (FAR) and other directive material contained in
FAC 2005-17 is effective June 14, 2007.
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FAC 2005-17 SuMMARY of ITEMS

Federal Acquisition Circular (FAC) 2005-17 amends the Federal
Acquisition Regulation (FAR) as specified below:

Government Property (FAR Case 2004-025)

This final rule amends Federal Acquisition Regulation (FAR)
Part 45, Government Property, and associated FAR language and
clauses to implement a policy that fosters efficiency,
flexibility, innovation and creativity while continuing to
protect the Government’s interest. This rule simplifies
procedures, clarifies language, and eliminates obsolete
requirements related to the management and disposition of
Government property in the possession of contractors by moving,
clarifying, and deleting definitions; establishing a life-cycle
approach to property management; and, sanctioning the use of
consensus standards and/or industry-leading standards and
practices for property management. This rule deletes outdated
clauses, combines selected FAR property clauses into a single
clause, and implements a new clause designed for military base
and installation-level contracts awarded under the OMB Circular
A-76 process. FAR language and associated clauses for special
tooling, special test equipment and facilities contracts is
deleted. It is not the Government’s intention to change the
intent or meaning of the language pertaining to “title to
Government property.”

Replacement pages: General Structure vii and wviii; 1.1-3 thru
1.1-8; 2.1-3 and 2.1-4; 2.1-11 thru 2.1-16; 4.7-1 and 4.7-2; 4.8-
3 and 4.8-4; 7.1-5 and 7.1-6; 14.5-1 and 14.5-2; 15.2-5 and 15.2-
6; 15.4-5 and 15.4-6; 15.4-13 thru 15.4-16; 15.6-1 and 15.6-2;
16.3-1 and 16.3-2; 17.6-1 and 17.6-2; 18.1-1 and 18.1-2; 19.8-1
and 19.8-2; 19.11-1 and 19.11-2; 19.13-1 and 19.13-2; Part 22
TOC, pp. 22-1 and 22-2; 22.4-9 and 22.4-10; 22.4-15 and 22.4-16;
28.3-1 and 28.3-2; Part 31 TOC, pp. 31-1 and 31-2; 31.1-5 and
31.1-6; 31.2-15 and 31.2-16; 31.2-21 and 31.2-22; 32.4-1 thru
32.4-4; 32.5-7 and 32.5-8; 32.7-1 and 32.7-2; 35.0-3 thru 35.0-6;
37.1-1 and 37.1-2; 41.1-1 and 41.1-2; 41.7-1 and 41.7-2; 42.3-1
and 42.3-2; 42.7-1 thru 42.7-8; 42.11-1 and 42.11-2; 42.13-1 and
42.13-2; 43.2-1 and 43.2-2; 44.1-1 and 44.1-2; 44.2-1 and 44.2-2;
Part 45 TOC, pp. 45-1 and 45-2; 45.1-1 thru 45.1-4; 45.2-1 and
45.2-2; 45.3-1 and 45.3-2; 45.4-1 and 45.4-2; 45.5-1 and 45.5-2;
45.6-1 thru 45.6-4; Part 46 TOC, pp. 46-1 and 46-2; 46.2-1 and
46.2-2; 46.3-1 and 46.3-2; 49.1-5 and 49.1-6; 49.5-1 thru 49.5-4;
49.6-3 and 49.6-4; 51.1-3 and 51.1-4; 51.2-1 and 51.2-2; Part 52
TOC, pp. 52-1 thru 52-8; 52.2-55 and 52.2-56; 52.2-73 thru 52.2-
76; 52.2-111 and 52.2-112; 52.2-213 thru 52.2-216; 52.2-257 thru
52.2-276; 52.2-301 and 52.2-302; 52.2-359 thru 52.2-362; Matrix
52.3-7 thru 52.3-10; 52.3-13 and 52.3-14; 52.3-21 and 52.3-22;
52.3-25 thru 52.3-34; 53.2-5 and 53.2-6; and 53.3-127 and 53.3-
128.
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SUBPART 1.1—PURPOSE, AUTHORITY, ISSUANCE

1.106

1.104 Applicability.
The FAR applies to all acquisitions as defined in Part 2 of
the FAR, except where expressly excluded.

1.105 Issuance.

1.105-1 Publication and code arrangement.
(a) The FAR is published in—
(1) The daily issue of the Federal Register;
(2) Cumulated form in the Code of Federal Regulations
(CFR); and
(3) A separate loose-leaf edition.

(b) The FAR is issued as Chapter 1 of Title 48, CFR. Sub-
sequent chapters are reserved for agency acquisition regula-
tions that implement or supplement the FAR (see
Subpart 1.3). The CFR Staff will assign chapter numbers to
requesting agencies.

(c) Each numbered unit or segment (e.g., part, subpart, sec-
tion, etc.) of an agency acquisition regulation that is codified
in the CFR shall begin with the chapter number. However, the
chapter number assigned to the FAR will not be included in
the numbered units or segments of the FAR.

1.105-2 Arrangement of regulations.

(a) General. The FAR is divided into subchapters, parts
(each of which covers a separate aspect of acquisition), sub-
parts, sections, and subsections.

(b) Numbering. (1) The numbering system permits the dis-
crete identification of every FAR paragraph. The digits to the
left of the decimal point represent the part number. The num-
bers to the right of the decimal point and to the left of the dash
represent, in order, the subpart (one or two digits), and the sec-
tion (two digits). The number to the right of the dash repre-
sents the subsection. Subdivisions may be used at the section
and subsection level to identify individual paragraphs. The
following example illustrates the make-up of a FAR number
citation (note that subchapters are not used with citations):

25.108-2
Part 4—/
Subpart
Section
Subsection

(2) Subdivisions below the section or subsection level
consist of parenthetical alpha numerics using the following
sequence:

@MDOA)ND@)

(¢) References and citations. (1) Unless otherwise stated,
cross-references indicate parts, subparts, sections, subsec-
tions, paragraphs, subparagraphs, or subdivisions of this
regulation.

(2) This regulation may be referred to as the Federal
Acquisition Regulation or the FAR.
(3) Using the FAR coverage at 9.106-4(d) as a typical
illustration, reference to the—
(1) Part would be “FAR Part 9” outside the FAR and
“Part 9” within the FAR.
(i1) Subpart would be “FAR Subpart 9.1 outside the
FAR and “Subpart 9.1”* within the FAR.
(ii1) Section would be “FAR 9.106” outside the FAR
and “9.106” within the FAR.
(iv) Subsection would be “FAR 9.106-4” outside the
FAR and “9.106-4” within the FAR.
(v) Paragraph would be “FAR 9.106-4(d)” outside
the FAR and “9.106-4(d)” within the FAR.
(4) Citations of authority (e.g., statutes or Executive
orders) in the FAR shall follow the Federal Register form
guides.

1.105-3 Copies.
Copies of the FAR in Federal Register, loose-leaf,
CD-ROM, and CFR form may be purchased from the—

Superintendent of Documents
Government Printing Office (GPO)
Washington, DC 20402.

1.106 OMB approval under the Paperwork Reduction

Act.

The Paperwork Reduction Act of 1980 (Pub. L. 96-511)
imposes a requirement on Federal agencies to obtain approval
from the Office of Management and Budget (OMB) before
collecting information from 10 or more members of the pub-
lic. The information collection and recordkeeping require-
ments contained in this regulation have been approved by the
OMB. The following OMB control numbers apply:

FAR segment OMB Control Number
3.103 9000-0018
34 9000-0003
4,102 9000-0033
4.5 9000-0137
4.602 9000-0145
4.603 9000-0145
4.7 9000-0034
4.9 9000-0097
5.405 9000-0036
7.2 9000-0082
8.5 9000-0113
9.1 9000-0011
9.2 9000-0020
14.201 9000-0034
14.202-4 9000-0040
14.202-5 9000-0039
14.205 9000-0037
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1.106 FEDERAL ACQUISITION REGULATION
FAR segment OMB Control Number FAR segment OMB Control Number
14.214 9000-0105 49 9000-0028
14.407 9000-0038 50 9000-0029
14.5 9000-0041 51.1 9000-0031
15.2 9000-0037 51.2 9000-0032
15.209 9000-0034 52.203-2 9000-0018
154 9000-0013 52.203-7 9000-0091
15.404-1(%) 9000-0080 52.204-3 9000-0097
15.407-2 9000-0078 52.204-6 9000-0145
15.408 9000-0115 52.204-7 9000-0159
19.7 9000-0006 52.207-3 9000-0114
19.12 9000-0150 52.208-8 9000-0113
22.103 9000-0065 52.208-9 9000-0113
22.8 1215-0072 52.209-1(b) 9000-0020
22.11 9000-0066 52.209-1(c) 9000-0083
22.13 1215-0072 52.209-5 9000-0094
22.14 1215-0072 52.209-6 9000-0094
23.602 9000-0107 52.210-8 9000-0018
23.9 9000-0139 52.210-9 9000-0016
27.3 9000-0095 52.210-10 9000-0017
27.4 9000-0090 52.212-1 9000-0043
28.1 9000-0045 52.212-1(k) 9000-0159
28.2 9000-0045 52.212-2 9000-0043
29.304 9000-0059 52.212-3 9000-0136
30.6 9000-0129 52.212-4(t) 9000-0159
31.205-46 9000-0079 52.214-14 9000-0047
31.205-46(2)(3) 9000-0088 52.214-15 9000-0044
32 9000-0035 52.214-16 9000-0044
32.000 9000-0138 52.214-21 9000-0039
32.1 9000-0070 and 52.214-26 9000-0034
9000-0138 52.214-28 9000-0013
322 9000-0138 52.215-2 9000-0034
324 9000-0073 52.215-1(c)(2)(iv) 9000-0048
32.5 9000-0010 and 52.215-1(d) 9000-0044
9000-0138 52.215-6 9000-0047
32.7 9000-0074 52.215-9 9000-0078
32.9 9000-0102 52.215-12 9000-0013
32.10 9000-0138 52.215-13 9000-0013
33 9000-0035 52.215-14 9000-0080
34.1 9000-0133 52.215-19 9000-0115
36.213-2 9000-0037 52.215-20 9000-0013
36.603 9000-0157 52.215-21 9000-0013
41.202(c) 9000-0125 52.216-2 9000-0068
42.205(f) 9000-0026 52.216-3 9000-0068
42.7 9000-0013 52.216-4 9000-0068
42.12 9000-0076 52.216-5 9000-0071
42.13 9000-0076 52.216-6 9000-0071
45 9000-0075 52.216-7 9000-0069
46 9000-0077 52.216-10 9000-0067
47 9000-0061
47.208 9000-0056 52.216-15 9000-0069
48 9000-0027 52.216-16 9000-0067
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FAR segment OMB Control Number FAR segment OMB Control Number
52.216-17 9000-0067 52.227-23 9000-0090
52.219-9 9000-0006 52.228-1 9000-0045
52.219-10 9000-0006 52.228-2 9000-0045
52.219-19 9000-0100 52.228-12 9000-0135
52.219-20 9000-0100 52.228-13 9000-0045
52.219-21 9000-0100 52.228-15 9000-0045
52.219-22 9000-0150 52.228-16 9000-0045
52.219-23 9000-0150 52.229-2 9000-0059
52.219-25 9000-0150 52.230-6 9000-0129
52.222-2 9000-0065 52.232-1 9000-0070
52.222-4 1215-0119 52.232-2 9000-0070
52.222-6 1215-0140 52.232-3 9000-0070
52.222-8 1215-0149 and 52.232-4 9000-0070
1215-0017 52.232-5 9000-0070
52.222-11 9000-0014 52.232-6 9000-0070
52.222-18 9000-0127 52.232-7 9000-0070
52.222-21 1215-0072 52.232-8 9000-0070
52.222-22 1215-0072 52.232-9 9000-0070
52.222-23 1215-0072 52.232-10 9000-0070
52.222-25 1215-0072 52.232-11 9000-0070
52.222-26 1215-0072 52.232-12 9000-0073
52.222-27 1215-0072 52.232-13 9000-0010
52.222-32 9000-0154 52.232-14 9000-0010
52.222-35 1215-0072 52.232-15 9000-0010
52.222-36 1215-0072 52.232-16 9000-0010
52.222-41 1215-0017 and 52.232-20 9000-0074
1215-0150
52.222-46 9000-0066 52.232-22 9000-0074
52.223-4 9000-0134 52.232-27 9000-0102
52.223-5 9000-0147 52.232-29 9000-0138
52.223-6(b)(5) 9000-0101 52.232-30 9000-0138
52.223-7 9000-0107 52.232-31 9000-0138
52.223-9 9000-0134 52.232-32 9000-0138
52.223-13 9000-0139 52.233-1 9000-0035
52.223-14 9000-0139 52.234-1 9000-0133
52.225-2 9000-0023 and 52.236-5 9000-0062
9000-0024 52.236-13 1220-0029 and
52.225-4 9000-0130 9000-0060
52.225-6 9000-0025 52.236-15 9000-0058
52.225-8 9000-0022 52.236-19 9000-0064
52.225-9 9000-0141 52.241-1 9000-0126
52.225-11 9000-0141 52.241-3 9000-0122
52.227-14 9000-0090 52.241-7 9000-0123
52.227-15 9000-0090 52.241-13 9000-0124
52.227-16 9000-0090 52.243-1 9000-0026
52.227-17 9000-0090 52.243-2 9000-0026
52.227-18 9000-0090 52.243-3 9000-0026
52.227-19 9000-0090 52.243-4 9000-0026
52.227-20 9000-0090 52.243-6 9000-0026
52.227-21 9000-0090 52.243-7 9000-0026
52.227-22 9000-0090 52.245-1 9000-0075
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FAR segment OMB Control Number FAR segment OMB Control Number
SF 35 9000-0045
52.245-9 9000-0075 SF 273 9000-0045
SF 274 9000-0045
52.246-2 9000-0077 SF 275 9000-0045
52.246-3 9000-0077 SF 294 9000-0006
52.246-4 9000-0077 SF 295 9000-0007
52.246-5 9000-0077 SF 330 9000-0157
52.246-6 9000-0077 SF 1403 9000-0011
52.246-7 9000-0077 SF 1404 9000-0011
52.246-8 9000-0077 SF 1405 9000-0011
52.246-10 9000-0077 SF 1406 9000-0011
52.246-12 9000-0077 SF 1407 9000-0011
52.246-15 9000-0077 SF 1408 9000-0011
52.247-2 9000-0053 SF 1413 9000-0014
52.247-29 9000-0061 SF 1416 9000-0045
52.247-30 9000-0061 SF 1418 9000-0045
52.247-31 9000-0061 SF 1428 9000-0075
52.247-32 9000-0061 SF 1429 9000-0075
52.247-33 9000-0061 SF 1435 9000-0012
52.247-34 9000-0061 SF 1436 9000-0012
52.247-35 9000-0061 SF 1437 9000-0012
52.247-36 9000-0061 SF 1438 9000-0012
52.247-37 9000-0061 SF 1439 9000-0012
52.247-38 9000-0061 SF 1440 9000-0012
52.247-39 9000-0061 SF 1443 9000-0010
52.247-40 9000-0061 SF 1444 9000-0089
52.247-41 9000-0061 SF 1445 9000-0089
52.247-42 9000-0061 SF 1446 9000-0089
52.247-43 9000-0061 OF 312 9000-0150
52.247-44 9000-0061
52.247-48 9000-0061 1.107 Certifications.
52.247-51 9000-0057 In accordance with Section 29 of the Office of Federal Pro-
52.247-53 9000-0055 curement Policy Act (41 U.S.C.425), as amended by
52.247-57 9000-0061 Section 4301 of the Clinger-Cohen Act of 1996 (Public
52.247-63 9000-0054 Law 104-106), a new requirement for a certification by a con-
52.247-64 9000-0061 tractor or offeror may not be included in this chapter unless—
52.247-68 9000-0056 (a) The certification requirement is specifically imposed
52.248-1 9000-0027 by statute; or
52.248-2 9000-0027 (b) Written justification for such certification is provided
52.248-3 9000-0027 to the Administrator for Federal Procurement Policy by the
52.249-2 9000-0028 Federal Acquisition Regulatory Council, and the Administra-
52.249-3 9000-0028 tor approves in writing the inclusion of such certification
52.249-5 9000-0028 requirement.
52.249-6 9000-0028
52.249-11 9000-0028 1.108 FAR conventions.
52.250-1 9000-0029 The following conventions provide guidance for interpret-
SF 24 9000-0045 ing the FAR:
SF 25 9000-0045 (a) Words and terms. Definitions in Part 2 apply to the
SF 25-A 9000-0045 entire regulation unless specifically defined in another part,
SF 28 9000-0001 subpart, section, provision, or clause. Words or terms defined
SF 34 9000-0045 in a specific part, subpart, section, provision, or clause have

that meaning when used in that part, subpart, section, provi-
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sion, or clause. Undefined words retain their common dictio-
nary meaning.

(b) Delegation of authority. Each authority is delegable
unless specifically stated otherwise (see 1.102-4(b)).

(¢) Dollar thresholds. Unless otherwise specified, a spe-
cific dollar threshold for the purpose of applicability is the
final anticipated dollar value of the action, including the dollar
value of all options. If the action establishes a maximum quan-
tity of supplies or services to be acquired or establishes a ceil-
ing price or establishes the final price to be based on future
events, the final anticipated dollar value must be the highest
final priced alternative to the Government, including the dol-
lar value of all options.

(d) Application of FAR changes to solicitations and con-
tracts. Unless otherwise specified—

(1) FAR changes apply to solicitations issued on or after
the effective date of the change;

(2) Contracting officers may, at their discretion, include
the FAR changes in solicitations issued before the effective
date, provided award of the resulting contract(s) occurs on or
after the effective date; and

(3) Contracting officers may, at their discretion, include
the changes in any existing contract with appropriate
consideration.

(e) Citations. When the FAR cites a statute, Executive
order, Office of Management and Budget circular, Office of
Federal Procurement Policy policy letter, or relevant portion
of the Code of Federal Regulations, the citation includes all
applicable amendments, unless otherwise stated.

(f) Imperative sentences. When an imperative sentence
directs action, the contracting officer is responsible for the
action, unless another party is expressly cited.

1.109 Statutory acquisition—related dollar thresholds—
adjustment for inflation.

(a) 41 U.S.C. 431a requires that the FAR Council periodi-
cally adjust all statutory acquisition-related dollar thresholds
in the FAR for inflation, except as provided in paragraph (c)
of this section. This adjustment is calculated every 5 years,
starting in October 2005, using the Consumer Price Index
(CPI) for all-urban consumers, and supersedes the applicabil-
ity of any other provision of law that provides for the adjust-
ment of such acquisition-related dollar thresholds.

(b) The statute defines an acquisition-related dollar thresh-
old as a dollar threshold that is specified in law as a factor in
defining the scope of the applicability of a policy, procedure,
requirement, or restriction provided in that law to the procure-
ment of supplies or services by an executive agency, as deter-
mined by the FAR Council.

(c) The statute does not permit escalation of acquisition-
related dollar thresholds established by the Davis-Bacon Act
(40 U.S.C. 3141 through 3144, 3146, and 3147), the Service
Contract Act of 1965 (41 U.S.C. 351, et seq.) , or the United
States Trade Representative pursuant to the authority of the
Trade Agreements Act of 1979 (19 U.S.C. 2511, et seq).

(d) A matrix showing calculation of the most recent esca-
lation adjustments of statutory acquisition-related dollar

thresholds is available via the Internet at Ahttp:/
acquisition.gov/far/facsframe.html.
(FAC 2005-17) 1.1-7
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pretation of contract terms, or other relief arising under or
relating to the contract. However, a written demand or written
assertion by the contractor seeking the payment of money
exceeding $100,000 is not a claim under the Contract Dis-
putes Act of 1978 until certified as required by the Act. A
voucher, invoice, or other routine request for payment that is
not in dispute when submitted is not a claim. The submission
may be converted to a claim, by written notice to the contract-
ing officer as provided in 33.206(a), if it is disputed either as
to liability or amount or is not acted upon in a reasonable time.

“Classified acquisition” means an acquisition in which off-
erors must have access to classified information to properly
submit an offer or quotation, to understand the performance
requirements, or to perform the contract.

“Classified contract” means any contract in which the con-
tractor or its employees must have access to classified infor-
mation during contract performance. A contract may be a
classified contract even though the contract document itself'is
unclassified.

“Classified information” means any knowledge that can be
communicated or any documentary material, regardless of its
physical form or characteristics, that—

(1)(1) Is owned by, is produced by or for, or is under the
control of the United States Government; or

(ii) Has been classified by the Department of Energy
as privately generated restricted data following the procedures
in 10 CFR 1045.21; and

(2) Must be protected against unauthorized disclosure
according to Executive Order 12958, Classified National
Security Information, April 17, 1995, or classified in accor-
dance with the Atomic Energy Act of 1954.

“Cognizant Federal agency” means the Federal agency
that, on behalf of all Federal agencies, is responsible for estab-
lishing final indirect cost rates and forward pricing rates, if
applicable, and administering cost accounting standards for
all contracts in a business unit.

“Commercial component” means any component that is a
commercial item.

“Commercial item” means—

(1) Any item, other than real property, that is of a type
customarily used by the general public or by non-governmen-
tal entities for purposes other than governmental purposes,
and—

(i) Has been sold, leased, or licensed to the general
public; or

(i1) Has been offered for sale, lease, or license to the
general public;

(2) Any item that evolved from an item described in
paragraph (1) of this definition through advances in technol-
ogy or performance and that is not yet available in the com-
mercial marketplace, but will be available in the commercial
marketplace in time to satisfy the delivery requirements under
a Government solicitation;

(3) Any item that would satisfy a criterion expressed in
paragraphs (1) or (2) of this definition, but for—

(i) Modifications of a type customarily available in
the commercial marketplace; or

(i1) Minor modifications of a type not customarily
available in the commercial marketplace made to meet Fed-
eral Government requirements. Minor modifications means
modifications that do not significantly alter the nongovern-
mental function or essential physical characteristics of an item
or component, or change the purpose of a process. Factors to
be considered in determining whether a modification is minor
include the value and size of the modification and the com-
parative value and size of the final product. Dollar values and
percentages may be used as guideposts, but are not conclusive
evidence that a modification is minor;

(4) Any combination of items meeting the requirements
of paragraphs (1), (2), (3), or (5) of this definition that are of
a type customarily combined and sold in combination to the
general public;

(5) Installation services, maintenance services, repair
services, training services, and other services if—

(i) Such services are procured for support of an item
referred to in paragraph (1), (2), (3), or (4) of this definition,
regardless of whether such services are provided by the same
source or at the same time as the item; and

(i1) The source of such services provides similar ser-
vices contemporaneously to the general public under terms
and conditions similar to those offered to the Federal
Government;

(6) Services of a type offered and sold competitively in
substantial quantities in the commercial marketplace based on
established catalog or market prices for specific tasks per-
formed or specific outcomes to be achieved and under stan-
dard commercial terms and conditions. For purposes of these
services—

(i) “Catalog price” means a price included in a cata-
log, price list, schedule, or other form that is regularly main-
tained by the manufacturer or vendor, is either published or
otherwise available for inspection by customers, and states
prices at which sales are currently, or were last, made to a sig-
nificant number of buyers constituting the general public; and

(i1) “Market prices” means current prices that are
established in the course of ordinary trade between buyers and
sellers free to bargain and that can be substantiated through
competition or from sources independent of the offerors.

(7) Any item, combination of items, or service referred
to in paragraphs (1) through (6) of this definition, notwith-
standing the fact that the item, combination of items, or ser-
vice is transferred between or among separate divisions,
subsidiaries, or affiliates of a contractor; or

(8) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private

2.13
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expense and sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

“Common item” means material that is common to the
applicable Government contract and the contractor’s other
work.

“Component” means any item supplied to the Government
as part of an end item or of another component, except that for
use in—

(1) Part 25, see the definition in 25.003;

(2) 52.225-1 and 52.225-3, see the definition in
52.225-1(a) and 52.225-3(a); and

(3) 52.225-9 and 52.225-11, see the definition in
52.225-9(a) and 52.225-11(a).

“Computer software” means computer programs, com-
puter databases, and related documentation.

“Consent to subcontract” means the contracting officer’s
written consent for the prime contractor to enter into a partic-
ular subcontract.

“Construction” means construction, alteration, or repair
(including dredging, excavating, and painting) of buildings,
structures, or other real property. For purposes of this
definition, the terms “buildings, structures, or other real
property” include, but are not limited to, improvements of all
types, such as bridges, dams, plants, highways, parkways,
streets, subways, tunnels, sewers, mains, power lines,
cemeteries, pumping stations, railways, airport facilities,
terminals, docks, piers, wharves, ways, lighthouses, buoys,
jetties, breakwaters, levees, canals, and channels.
Construction does not include the manufacture, production,
furnishing, construction, alteration, repair, processing, or
assembling of vessels, aircraft, or other kinds of personal
property.

“Contiguous United States (CONUS)” means the
48 contiguous States and the District of Columbia.

“Contingency operation” (10 U.S.C. 101(a)(13)) means a
military operation that—

(1) Is designated by the Secretary of Defense as an oper-
ation in which members of the armed forces are or may
become involved in military actions, operations, or hostilities
against an enemy of the United States or against an opposing
military force; or

(2) Results in the call or order to, or retention on, active
duty of members of the uniformed services under section 688,
12301(a), 12302, 12304, 12305, or 12406 of 10 U.S.C.,,
Chapter 15 of 10 U.S.C, or any other provision of law during
a war or during a national emergency declared by the Presi-
dent or Congress.

“Continued portion of the contract” means the portion of a
contract that the contractor must continue to perform follow-
ing a partial termination.

“Contract” means a mutually binding legal relationship
obligating the seller to furnish the supplies or services (includ-
ing construction) and the buyer to pay for them. It includes all

2.1-4

types of commitments that obligate the Government to an
expenditure of appropriated funds and that, except as other-
wise authorized, are in writing. In addition to bilateral instru-
ments, contracts include (but are not limited to) awards and
notices of awards; job orders or task letters issued under basic
ordering agreements; letter contracts; orders, such as purchase
orders, under which the contract becomes effective by written
acceptance or performance; and bilateral contract modifica-
tions. Contracts do not include grants and cooperative agree-
ments covered by 31 U.S.C. 6301, et seq. For discussion of
various types of contracts, see Part 16.

“Contract administration office” means an office that per-
forms—

(1) Assigned postaward functions related to the admin-
istration of contracts; and
(2) Assigned preaward functions.

“Contract clause” or “clause” means a term or condition
used in contracts or in both solicitations and contracts, and
applying after contract award or both before and after award.

“Contract modification” means any written change in the
terms of a contract (see 43.103).

“Contracting” means purchasing, renting, leasing, or oth-
erwise obtaining supplies or services from nonfederal
sources. Contracting includes description (but not determina-
tion) of supplies and services required, selection and solicita-
tion of sources, preparation and award of contracts, and all
phases of contract administration. It does not include making
grants or cooperative agreements.

“Contracting activity” means an element of an agency des-
ignated by the agency head and delegated broad authority
regarding acquisition functions.

“Contracting office” means an office that awards or exe-
cutes a contract for supplies or services and performs post-
award functions not assigned to a contract administration
office (except for use in Part 48, see also 48.001).

“Contracting officer” means a person with the authority to
enter into, administer, and/or terminate contracts and make
related determinations and findings. The term includes certain
authorized representatives of the contracting officer acting
within the limits of their authority as delegated by the con-
tracting officer. “Administrative contracting officer (ACO)”
refers to a contracting officer who is administering contracts.
“Termination contracting officer (TCO)” refers to a contract-
ing officer who is settling terminated contracts. A single con-
tracting officer may be responsible for duties in any or all of
these areas. Reference in this regulation (48 CFR Chapter 1)
to administrative contracting officer or termination contract-
ing officer does not—

(1) Require that a duty be performed at a particular
office or activity; or

(2) Restrict in any way a contracting officer in the per-
formance of any duty properly assigned.

“Conviction” means a judgment or conviction of a criminal
offense by any court of competent jurisdiction, whether
entered upon a verdict or a plea, and includes a conviction
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“Ozone-depleting substance” means any substance the
Environmental  Protection = Agency  designates in
40 CFR Part 82 as—

(1) Class I, including, but not limited to, chlorofluoro-
carbons, halons, carbon tetrachloride, and methyl chloroform;
or

(2) ClassIl, including, but not limited to,
hydrochlorofluorocarbons.

“Partial termination” means the termination of a part, but
not all, of the work that has not been completed and accepted
under a contract.

“Performance-based acquisition (PBA)” means an acqui-
sition structured around the results to be achieved as opposed
to the manner by which the work is to be performed.

“Performance Work Statement (PWS)” means a statement
of work for performance-based acquisitions that describes the
required results in clear, specific and objective terms with
measurable outcomes.

“Personal property” means property of any kind or interest
in it except real property, records of the Federal Government,
and naval vessels of the following categories:

(1) Battleships;

(2) Cruisers;

(3) Aircraft carriers;

(4) Destroyers; and

(5) Submarines.

“Personal services contract” means a contract that, by its
express terms or as administered, makes the contractor per-
sonnel appear to be, in effect, Government employees (see
37.104).

“Plant clearance officer” means an authorized representa-
tive of the contracting officer, appointed in accordance with
agency procedures, responsible for screening, redistributing,
and disposing of contractor inventory from a contractor’s
plant or work site. The term “Contractor’s plant” includes, but
is not limited to, Government-owned contractor-operated
plants and Federal installations as may be required under the
scope of the contract.

“Pollution prevention” means any practice that—

(1)(1) Reduces the amount of any hazardous substance,
pollutant, or contaminant entering any waste stream or other-
wise released into the environment (including fugitive emis-
sions) prior to recycling, treatment, or disposal; and

(i) Reduces the hazards to public health and the
environment associated with the release of such substances,
pollutants, and contaminants;

(2) Reduces or eliminates the creation of pollutants
through increased efficiency in the use of raw materials,
energy, water, or other resources; or

(3) Protects natural resources by conservation.

“Power of attorney” means the authority given one person
or corporation to act for and obligate another, as specified in
the instrument creating the power; in corporate suretyship, an

instrument under seal that appoints an attorney-in-fact to act
in behalf of a surety company in signing bonds (see also
“attorney-in-fact” at 28.001).

“Preaward survey” means an evaluation of a prospective
contractor’s capability to perform a proposed contract.

“Preponderance of the evidence” means proof by informa-
tion that, compared with that opposing it, leads to the conclu-
sion that the fact at issue is more probably true than not.

“Pricing” means the process of establishing a reasonable
amount or amounts to be paid for supplies or services.

“Procurement” (see “acquisition”).

“Procuring activity” means a component of an executive
agency having a significant acquisition function and desig-
nated as such by the head of the agency. Unless agency regu-
lations specify otherwise, the term “procuring activity” is
synonymous with “contracting activity.”

“Projected average loss” means the estimated long-term
average loss per period for periods of comparable exposure to
risk of loss.

“Proper invoice” means an invoice that meets the mini-
mum standards specified in 32.905(b).

“Purchase order,” when issued by the Government, means
an offer by the Government to buy supplies or services,
including construction and research and development, upon
specified terms and conditions, using simplified acquisition
procedures.

“Qualification requirement” means a Government require-
ment for testing or other quality assurance demonstration that
must be completed before award of a contract.

“Qualified products list (QPL)” means a list of products
that have been examined, tested, and have satisfied all appli-
cable qualification requirements.

“Receiving report” means written evidence that indicates
Government acceptance of supplies delivered or services per-
formed (see Subpart 46.6). Receiving reports must meet the
requirements of 32.905(c).

“Recovered material” means waste materials and by-prod-
ucts recovered or diverted from solid waste, but the term does
not include those materials and by-products generated from,
and commonly reused within, an original manufacturing pro-
cess. Foruse in Subpart 11.3 for paper and paper products, see
the definition at 11.301.

“Registered in the CCR database” means that—

(1) The contractor has entered all mandatory informa-
tion, including the DUNS number or the DUNS+4 number,
into the CCR database; and

(2) The Government has validated all mandatory data
fields, to include validation of the Taxpayer Identification
Number (TIN) with the Internal Revenue Service (IRS), and
has marked the record “Active”. The contractor will be
required to provide consent for TIN validation to the Govern-
ment as a part of the CCR registration process.

“Renewable energy” means energy produced by solar,
wind, geothermal, and biomass power.

“Renewable energy technology” means—
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(1) Technologies that use renewable energy to provide
light, heat, cooling, or mechanical or electrical energy for use
in facilities or other activities; or

(2) The use of integrated whole-building designs that
rely upon renewable energy resources, including passive solar
design.

“Residual value” means the proceeds, less removal and
disposal costs, if any, realized upon disposition of a tangible
capital asset. It usually is measured by the net proceeds from
the sale or other disposition of the asset, or its fair value if the
asset is traded in on another asset. The estimated residual
value is a current forecast of the residual value.

“Responsible audit agency” means the agency that is
responsible for performing all required contract audit services
at a business unit.

“Responsible prospective contractor” means a contractor
that meets the standards in 9.104.

“Scrap” means personal property that has no value except
its basic metallic, mineral, or organic content.

“Segment” means one of two or more divisions, product
departments, plants, or other subdivisions of an organization
reporting directly to a home office, usually identified with
responsibility for profit and/or producing a product or service.
The term includes—

(1) Government-owned contractor-operated (GOCO)
facilities; and

(2) Joint ventures and subsidiaries (domestic and for-
eign) in which the organization has—

(1) A majority ownership; or

(1) Less than a majority ownership, but over which
it exercises control.

“Self-insurance” means the assumption or retention of the
risk of loss by the contractor, whether voluntarily or involun-
tarily. Self-insurance includes the deductible portion of pur-
chased insurance.

“Senior procurement executive” means the individual
appointed pursuant to section 16(3) of the Office of Federal
Procurement Policy Act (41 U.S.C. 414(3)) who is responsi-
ble for management direction of the acquisition system of the
executive agency, including implementation of the unique
acquisition policies, regulations, and standards of the execu-
tive agency.

“Service-disabled  veteran-owned small  business
concern”—

(1) Means a small business concern—

(1) Not less than 51 percent of which is owned by one
or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and
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(i1) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with perma-
nent and severe disability, the spouse or permanent caregiver
of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Shall” means the imperative.

“Shipment” means freight transported or to be transported.

“Shop drawings” means drawings submitted by the con-
struction contractor or a subcontractor at any tier or required
under a construction contract, showing in detail either or both
of the following:

(1) The proposed fabrication and assembly of structural
elements.

(2) The installation (i.e., form, fit, and attachment
details) of materials or equipment.

“Should” means an expected course of action or policy that
is to be followed unless inappropriate for a particular
circumstance.

“Signature” or “signed” means the discrete, verifiable
symbol of an individual that, when affixed to a writing with
the knowledge and consent of the individual, indicates a
present intention to authenticate the writing. This includes
electronic symbols.

“Simplified acquisition procedures” means the methods
prescribed in Part 13 for making purchases of supplies or
services.

“Simplified acquisition threshold” means $100,000,
except for acquisitions of supplies or services that, as deter-
mined by the head of the agency, are to be used to support a
contingency operation or to facilitate defense against or
recovery from nuclear, biological, chemical, or radiological
attack (41 U.S.C. 428a), the term means—

(1) $250,000 for any contract to be awarded and per-
formed, or purchase to be made, inside the United States;
and

(2) $1 million for any contract to be awarded and per-
formed, or purchase to be made, outside the United States.

“Single, Governmentwide point of entry,” means the one
point of entry to be designated by the Administrator of OFPP
that will allow the private sector to electronically access pro-
curement opportunities Governmentwide.

“Small business subcontractor” means a concern, includ-
ing affiliates, that for subcontracts valued at—

(1) $10,000 or less, does not have more than
500 employees; and
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(2) More than $10,000, does not have employees or
average annual receipts exceeding the size standard in
13 CFR Part 121 (see 19.102) for the product or service it is
providing on the subcontract.

“Small disadvantaged business concern” (except for
52.212-3(c)(2) and 52.219-1(b)(2) for general statistical pur-
poses and 52.212-3(c)(7)(ii), 52.219-22(b)(2), and
52.219-23(a) for joint ventures under the price evaluation
adjustment for small disadvantaged business concerns),
means an offeror that represents, as part of its offer, that it is
a small business under the size standard applicable to the
acquisition; and either—

(1) It has received certification as a small disadvantaged
business concern consistent with 13 CFR Part 124,
Subpart B; and

(1) No material change in disadvantaged ownership
and control has occurred since its certification;

(i) Where the concern is owned by one or more dis-
advantaged individuals, the net worth of each individual upon
whom the certification is based does not exceed $750,000
after taking into account the applicable exclusions set forth at
13 CFR 124.104(c)(2); and

(iii) It is identified, on the date of its representation,
as a certified small disadvantaged business concern in the data
base maintained by the Small Business Administration
(PRO-Net); or

(2) For a prime contractor, it has submitted a completed
application to the Small Business Administration or a private
certifier to be certified as a small disadvantaged business con-
cern in accordance with 13 CFR Part 124, Subpart B, and a
decision on that application is pending, and that no material
change in disadvantaged ownership and control has occurred
since it submitted its application. In this case, a contractor
must receive certification as a small disadvantaged business
by the Small Business Administration prior to contract award.

“Sole source acquisition” means a contract for the pur-
chase of supplies or services that is entered into or proposed
to be entered into by an agency after soliciting and negotiating
with only one source.

“Solicitation” means any request to submit offers or quo-
tations to the Government. Solicitations under sealed bid pro-
cedures are called “invitations for bids.” Solicitations under
negotiated procedures are called “requests for proposals.”
Solicitations under simplified acquisition procedures may
require submission of either a quotation or an offer.

“Solicitation provision or provision” means a term or con-
dition used only in solicitations and applying only before con-
tract award.

“Source selection information” means any of the following
information that is prepared for use by an agency for the pur-
pose of evaluating a bid or proposal to enter into an agency
procurement contract, if that information has not been previ-
ously made available to the public or disclosed publicly:

(1) Bid prices submitted in response to an agency invi-
tation for bids, or lists of those bid prices before bid opening.
(2) Proposed costs or prices submitted in response to an
agency solicitation, or lists of those proposed costs or prices.

(3) Source selection plans.

(4) Technical evaluation plans.

(5) Technical evaluations of proposals.

(6) Cost or price evaluations of proposals.

(7) Competitive range determinations that identify pro-
posals that have a reasonable chance of being selected for
award of a contract.

(8) Rankings of bids, proposals, or competitors.

(9) Reports and evaluations of source selection panels,
boards, or advisory councils.

(10) Other information marked as “Source Selection
Information—See FAR 2.101 and 3.104” based on a case-by-
case determination by the head of the agency or the contract-
ing officer, that its disclosure would jeopardize the integrity or
successful completion of the Federal agency procurement to
which the information relates.

“Special competency” means a special or unique capabil-
ity, including qualitative aspects, developed incidental to the
primary functions of the Federally Funded Research and
Development Centers to meet some special need.

“Special test equipment” means either single or multipur-
pose integrated test units engineered, designed, fabricated, or
modified to accomplish special purpose testing in performing
a contract. It consists of items or assemblies of equipment
including foundations and similar improvements necessary
for installing special test equipment, and standard or general
purpose items or components that are interconnected and
interdependent so as to become a new functional entity for
special testing purposes. Special test equipment does not
include material, special tooling, real property, and equipment
items used for general testing purposes or property that with
relatively minor expense can be made suitable for general pur-
pose use.

“Special tooling” means jigs, dies, fixtures, molds, pat-
terns, taps, gauges, and all components of these items includ-
ing foundations and similar improvements necessary for
installing special test equipment, and which are of such a spe-
cialized nature that without substantial modification or alter-
ation their use is limited to the development or production of
particular supplies or parts thereof or to the performance of
particular services. Special tooling does not include material,
special test equipment, real property, equipment, machine
tools, or similar capital items.

“State and local taxes” means taxes levied by the States, the
District of Columbia, outlying areas of the United States, or
their political subdivisions.

“Statement of Objectives (SOO)” means a Government-
prepared document incorporated into the solicitation that
states the overall performance objectives. It is used in solic-
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itations when the Government intends to provide the maxi-
mum flexibility to each offeror to propose an innovative
approach.

“Substantial evidence” means information sufficient to
support the reasonable belief that a particular act or omission
has occurred.

“Substantially as follows” or “substantially the same as,”
when used in the prescription and introductory text of a pro-
vision or clause, means that authorization is granted to prepare
and utilize a variation of that provision or clause to accommo-
date requirements that are peculiar to an individual acquisi-
tion; provided that the variation includes the salient features
of'the FAR provision or clause, and is not inconsistent with the
intent, principle, and substance of the FAR provision or clause
or related coverage of the subject matter.

“Supplemental agreement” means a contract modification
that is accomplished by the mutual action of the parties.

“Supplies” means all property except land or interest in
land. It includes (but is not limited to) public works, buildings,
and facilities; ships, floating equipment, and vessels of every
character, type, and description, together with parts and acces-
sories; aircraft and aircraft parts, accessories, and equipment;
machine tools; and the alteration or installation of any of the
foregoing.

“Surety” means an individual or corporation legally liable
for the debt, default, or failure of a principal to satisfy a con-
tractual obligation. The types of sureties referred to are as
follows:

(1) An individual surety is one person, as distinguished
from a business entity, who is liable for the entire penal
amount of the bond.

(2) A corporate surety is licensed under various insur-
ance laws and, under its charter, has legal power to act as
surety for others.

(3) A cosurety is one of two or more sureties that are
jointly liable for the penal sum of the bond. A limit of liability
for each surety may be stated.

“Suspension” means action taken by a suspending official
under 9.407 to disqualify a contractor temporarily from Gov-
ernment contracting and Government-approved subcontract-
ing; a contractor that is disqualified is “suspended.”

“Task order” means an order for services placed against an
established contract or with Government sources.

“Taxpayer Identification Number (TIN)” means the num-
ber required by the IRS to be used by the offeror in reporting
income tax and other returns. The TIN may be either a Social
Security Number or an Employer Identification Number.

“Termination for convenience” means the exercise of the
Government’s right to completely or partially terminate per-
formance of work under a contract when it is in the Govern-
ment’s interest.

“Termination for default” means the exercise of the Gov-
ernment’s right to completely or partially terminate a contract
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because of the contractor’s actual or anticipated failure to per-
form its contractual obligations.

“Termination inventory” means any property purchased,
supplied, manufactured, furnished, or otherwise acquired for
the performance of a contract subsequently terminated and
properly allocable to the terminated portion of the contract. It
includes Government-furnished property. It does not include
any facilities, material, special test equipment, or special tool-
ing that are subject to a separate contract or to a special con-
tract requirement governing their use or disposition.

“Terminated portion of the contract” means the portion of
a contract that the contractor is not to perform following a par-
tial termination. For construction contracts that have been
completely terminated for convenience, it means the entire
contract, notwithstanding the completion of, and payment for,
individual items of work before termination.

“Unallowable cost” means any cost that, under the provi-
sions of any pertinent law, regulation, or contract, cannot be
included in prices, cost-reimbursements, or settlements under
a Government contract to which it is allocable.

“Unique and innovative concept,” when used relative to an
unsolicited research proposal, means that—

(1) In the opinion and to the knowledge of the Govern-
ment evaluator, the meritorious proposal—
(1) Is the product of original thinking submitted con-
fidentially by one source;
(ii)) Contains new, novel, or changed concepts,
approaches, or methods;
(ii1) Was not submitted previously by another; and
(iv) Is not otherwise available within the Federal
Government.
(2) In this context, the term does not mean that the
source has the sole capability of performing the research.

“United States,” when used in a geographic sense, means
the 50 States and the District of Columbia, except as follows:

(1) For use in Subpart 22.8, see the definition at 22.801.

(2) For use in Subpart 22.10, see the definition at
22.1001.

(3) For use in Subpart 22.13, see the definition at
22.1301.

(4) For use in Subpart 22.16, see the definition at
22.1601.

(5) For use in Part 25, see the definition at 25.003.

(6) For use in Subpart 47.4, see the definition at 47.401.

“Unsolicited proposal” means a written proposal for a new
or innovative idea that is submitted to an agency on the initia-
tive of the offeror for the purpose of obtaining a contract with
the Government, and that is not in response to a request for
proposals, Broad Agency Announcement, Small Business
Innovation Research topic, Small Business Technology
Transfer Research topic, Program Research and Development
Announcement, or any other Government-initiated solicita-
tion or program.
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2.101

“Value engineering” means an analysis of the functions of
aprogram, project, system, product, item of equipment, build-
ing, facility, service, or supply of an executive agency, per-
formed by qualified agency or contractor personnel, directed
at improving performance, reliability, quality, safety, and life-
cycle costs (Section 36 of the Office of Federal Procurement
Policy Act, 41 U.S.C. 401, et seq.). For use in the clause at
52.248-2, see the definition at 52.248-2(b).

“Value engineering change proposal (VECP)"—

(1) Means a proposal that—

(1) Requires a change to the instant contract to imple-
ment; and
(i1) Results in reducing the overall projected cost to
the agency without impairing essential functions or character-
istics, provided, that it does not involve a change—
(A) In deliverable end item quantities only;
(B) In research and development (R&D) items or
R&D test quantities that are due solely to results of previous
testing under the instant contract; or
(C) To the contract type only.

(2) For use in the clauses at—

(1) 52.248-2, see the definition at 52.248-2(b); and
(i1) 52.248-3, see the definition at 52.248-3(b).

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Virgin material” means—

(1) Previously unused raw material, including previ-
ously unused copper, aluminum, lead, zinc, iron, other metal
or metal ore; or

(2) Any undeveloped resource that is, or with new tech-
nology will become, a source of raw materials.

“Voluntary consensus standards” means common and
repeated use of rules, conditions, guidelines or characteristics
for products, or related processes and production methods and
related management systems. Voluntary Consensus Standards
are developed or adopted by domestic and international vol-
untary consensus standard making bodies (e.g., International
Organization for Standardization (ISO) and ASTM-Interna-
tional). See OMB Circular A-119.

“Warranty” means a promise or affirmation given by a con-
tractor to the Government regarding the nature, usefulness, or
condition of the supplies or performance of services furnished
under the contract.

“Waste reduction” means preventing or decreasing the
amount of waste being generated through waste prevention,
recycling, or purchasing recycled and environmentally pref-
erable products.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Writing” or “written” (see “in writing”).
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4.705

Subpart 4.7—Contractor Records Retention

4.700 Scope of subpart.

This subpart provides policies and procedures for retention
of records by contractors to meet the records review require-
ments of the Government. In this subpart, the terms “con-
tracts” and “contractors” include ‘“subcontracts” and
“subcontractors.”

4.701 Purpose.

The purpose of this subpart is to generally describe records
retention requirements and to allow reductions in the retention
period for specific classes of records under prescribed
circumstances.

4.702 Applicability.

(a) This subpart applies to records generated under con-
tracts that contain one of the following clauses:

(1) Audit and Records—Sealed Bidding (52.214-26).
(2) Audit and Records—Negotiation (52.215-2).

(b) This subpart is not mandatory on Department of Energy
contracts for which the Comptroller General allows alterna-
tive records retention periods. Apart from this exception, this
subpart applies to record retention periods under contracts that
are subject to Chapter 137, Title 10, U.S.C., or40 U.S.C. 101,
et seq.

4.703 Policy.

(a) Except as stated in 4.703(b), contractors shall make
available records, which includes books, documents, account-
ing procedures and practices, and other data, regardless of
type and regardless of whether such items are in written form,
in the form of computer data, or in any other form, and other
supporting evidence to satisfy contract negotiation, adminis-
tration, and audit requirements of the contracting agencies and
the Comptroller General for—

(1) 3 years after final payment or, for certain records;

(2) The period specified in 4.705 through 4.705-3,
whichever of these periods expires first.

(b) Contractors shall make available the foregoing records
and supporting evidence for a longer period of time than is
required in 4.703(a) if—

(1) A retention period longer than that cited in 4.703(a)
is specified in any contract clause; or

(2) The contractor, for its own purposes, retains the
foregoing records and supporting evidence for a longer
period. Under this circumstance, the retention period shall be
the period of the contractor’s retention or 3 years after final
payment, whichever period expires first.

(3) The contractor does not meet the original due date
for submission of final indirect cost rate proposals specified
in paragraph (d)(2) of the clause at 52.216-7, Allowable Cost
| and Payment. Under these circumstances, the retention peri-

ods in 4.705 shall be automatically extended one day for each
day the proposal is not submitted after the original due date.

(c) Nothing in this section shall be construed to preclude a
contractor from duplicating or storing original records in elec-
tronic form unless they contain significant information not
shown on the record copy. Original records need not be main-
tained or produced in an audit if the contractor or subcontrac-
tor provides photographic or electronic images of the original
records and meets the following requirements:

(1) The contractor or subcontractor has established pro-
cedures to ensure that the imaging process preserves accurate
images of the original records, including signatures and other
written or graphic images, and that the imaging process is reli-
able and secure so as to maintain the integrity of the records.

(2) The contractor or subcontractor maintains an effec-
tive indexing system to permit timely and convenient access
to the imaged records.

(3) The contractor or subcontractor retains the original
records for a minimum of one year after imaging to permit
periodic validation of the imaging systems.

(d) If the information described in paragraph (a) of this sec-
tion is maintained on a computer, contractors shall retain the
computer data on a reliable medium for the time periods pre-
scribed. Contractors may transfer computer data in machine
readable form from one reliable computer medium to another.
Contractors’ computer data retention and transfer procedures
shall maintain the integrity, reliability, and security of the
original computer data. Contractors shall also retain an audit
trail describing the data transfer. For the record retention time
periods prescribed, contractors shall not destroy, discard,
delete, or write over such computer data.

4.704 Calculation of retention periods.

(a) The retention periods in 4.705 are calculated from the
end of the contractor’s fiscal year in which an entry is made
charging or allocating a cost to a Government contract or sub-
contract. If a specific record contains a series of entries, the
retention period is calculated from the end of the contractor’s
fiscal year in which the final entry is made. The contractor
should cut off the records in annual blocks and retain them for
block disposal under the prescribed retention periods.

(b) When records generated during a prior contract are
relied upon by a contractor for cost or pricing data in negoti-
ating a succeeding contract, the prescribed periods shall run
from the date of the succeeding contract.

(c) If two or more of the record categories described in
4.705 are interfiled and screening for disposal is not practical,
the contractor shall retain the entire record series for the long-
est period prescribed for any category of records.

4.705 Specific retention periods.

The contractor shall retain the records identified in 4.705-1
through 4.705-3 for the periods designated, provided retention
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is required under 4.702. Records are identified in this subpart
in terms of their purpose or use and not by specific name or
form number. Although the descriptive identifications may
not conform to normal contractor usage or filing practices,
these identifications apply to all contractor records that come
within the description.

4.705-1 Financial and cost accounting records.

(a) Accounts receivable invoices, adjustments to the
accounts, invoice registers, carrier freight bills, shipping
orders, and other documents which detail the material or ser-
vices billed on the related invoices: Retain 4 years.

(b) Material, work order, or service order files, consisting
of purchase requisitions or purchase orders for material or ser-
vices, or orders for transfer of material or supplies: Retain
4 years.

(c) Cash advance recapitulations, prepared as posting
entries to accounts receivable ledgers for amounts of expense
vouchers prepared for employees’ travel and related
expenses: Retain 4 years.

(d) Paid, canceled, and voided checks, other than those
issued for the payment of salary and wages: Retain 4 years.

(e) Accounts payable records to support disbursements of
funds for materials, equipment, supplies, and services, con-
taining originals or copies of the following and related docu-
ments: remittance advices and statements, vendors’ invoices,
invoice audits and distribution slips, receiving and inspection
reports or comparable certifications of receipt and inspection
of material or services, and debit and credit memoranda:
Retain 4 years.

(f) Labor cost distribution cards or equivalent documents:
Retain 2 years.

(g) Petty cash records showing description of expenditures,
to whom paid, name of person authorizing payment, and date,
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including copies of vouchers and other supporting documents:
Retain 2 years.

4.705-2 Pay administration records.

(a) Payroll sheets, registers, or their equivalent, of salaries
and wages paid to individual employees for each payroll
period; change slips; and tax withholding statements: Retain
4 years.

(b) Clock cards or other time and attendance cards: Retain
2 years.

(c) Paid checks, receipts for wages paid in cash, or other
evidence of payments for services rendered by employees:
Retain 2 years.

4.705-3 Acquisition and supply records.

(a) Store requisitions for materials, supplies, equipment,
and services: Retain 2 years.

(b) Work orders for maintenance and other services: Retain
4 years.

(c) Equipment records, consisting of equipment usage and
status reports and equipment repair orders: Retain 4 years.

(d) Expendable property records, reflecting accountability
for the receipt and use of material in the performance of a con-
tract: Retain 4 years.

(e) Receiving and inspection report records, consisting of
reports reflecting receipt and inspection of supplies, equip-
ment, and materials: Retain 4 years.

(f) Purchase order files for supplies, equipment, material,
or services used in the performance of a contract; supporting
documentation and backup files including, but not limited to,
invoices, and memoranda; e.g., memoranda of negotiations
showing the principal elements of subcontract price negotia-
tions (see 52.244-2): Retain 4 years.

(g) Production records of quality control, reliability, and
inspection: Retain 4 years.
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4.804-5

(2) Files for firm-fixed-price contracts, other than those
using simplified acquisition procedures, should be closed
within 6 months after the date on which the contracting officer
receives evidence of physical completion.

(3) Files for contracts requiring settlement of indirect
cost rates should be closed within 36 months of the month in
which the contracting officer receives evidence of physical
completion.

(4) Files for all other contracts should be closed within
20 months of the month in which the contracting officer
receives evidence of physical completion.

(b) When closing out the contract files at 4.804-1(a)(2), (3),
and (4), the contracting officer shall use the closeout proce-
dures at 4.804-5. However, these closeout actions may be
modified to reflect the extent of administration that has been
performed. Quick closeout procedures (see 42.708) should be
used, when appropriate, to reduce administrative costs and to
enable deobligation of excess funds.

(c) A contract file shall not be closed if—

(1) The contract is in litigation or under appeal; or

(2) In the case of a termination, all termination actions
have not been completed.

4.804-2 Closeout of the contracting office files if another
office administers the contract.

(a) Contract files for contracts using simplified acquisition
procedures should be considered closed when the contracting
officer receives evidence of receipt of property and final pay-
ment, unless otherwise specified by agency regulation.

(b) All other contract files shall be closed as soon as prac-
ticable after the contracting officer receives a contract com-
pletion statement from the contract administration office. The
contracting officer shall ensure that all contractual actions
required have been completed and shall prepare a statement to
that effect. This statement is authority to close the contract file
and shall be made a part of the official contract file.

4.804-3 Closeout of paying office contract files.
The paying office shall close the contract file upon issu-
ance of the final payment voucher.

4.804-4 Physically completed contracts.
(a) Except as provided in paragraph (b) of this section, a
contract is considered to be physically completed when—
(1)(1) The contractor has completed the required deliv-
eries and the Government has inspected and accepted the
supplies;
(i1) The contractor has performed all services and the
Government has accepted these services; and
(iii) All option provisions, if any, have expired; or
(2) The Government has given the contractor a notice of
complete contract termination.

(b) Rental, use, and storage agreements are considered to
be physically completed when—
(1) The Government has given the contractor a notice of
complete contract termination; or
(2) The contract period has expired.

4.804-5 Procedures for closing out contract files.

(a) The contract administration office is responsible for ini-
tiating (automated or manual) administrative closeout of the
contract after receiving evidence of its physical completion.
At the outset of this process, the contract administration office
must review the contract funds status and notify the contract-
ing office of any excess funds the contract administration
office might deobligate. When complete, the administrative
closeout procedures must ensure that—

(1) Disposition of classified material is completed;

(2) Final patent report is cleared;

(3) Final royalty report is cleared;

(4) There is no outstanding value engineering change
proposal;

(5) Plant clearance report is received,

(6) Property clearance is received;

(7) All interim or disallowed costs are settled;

(8) Price revision is completed;

(9) Subcontracts are settled by the prime contractor;

(10) Prior year indirect cost rates are settled;

(11) Termination docket is completed;

(12) Contract audit is completed,

(13) Contractor’s closing statement is completed;

(14) Contractor’s final invoice has been submitted; and

(15) Contract funds review is completed and excess
funds deobligated.

(b) When the actions in paragraph (a) of this subsection
have been verified, the contracting officer administering the
contract must ensure that a contract completion statement,
containing the following information, is prepared:

(1) Contract administration office name and address (if
different from the contracting office).

(2) Contracting office name and address.

(3) Contract number.

(4) Last modification number.

(5) Last call or order number.

(6) Contractor name and address.

(7) Dollar amount of excess funds, if any.

(8) Voucher number and date, if final payment has been
made.

(9) Invoice number and date, if the final approved
invoice has been forwarded to a disbursing office of another
agency or activity and the status of the payment is unknown.

(10) A statement that all required contract administra-
tion actions have been fully and satisfactorily accomplished.

(11) Name and signature of the contracting officer.

(12) Date.
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(¢) When the statement is completed, the contracting
officer must ensure that—

(1) The signed original is placed in the contracting
office contract file (or forwarded to the contracting office for
placement in the files if the contract administration office is
different from the contracting office); and

(2) A signed copy is placed in the appropriate contract
administration file if administration is performed by a contract
administration office.

4.805 Storage, handling, and disposal of contract files.

(a) Agencies must prescribe procedures for the handling,
storing, and disposing of contract files. These procedures
must take into account documents held in all types of media,
including microfilm and various electronic media. Agencies
may change the original medium to facilitate storage as long
as the requirements of Part 4, law, and other regulations are
satisfied. The process used to create and store records must
record and reproduce the original document, including signa-
tures and other written and graphic images completely, accu-
rately, and clearly. Data transfer, storage, and retrieval
procedures must protect the original data from alteration.
Unless law or other regulations require signed originals to be
kept, they may be destroyed after the responsible agency offi-
cial verifies that record copies on alternate media and copies
reproduced from the record copy are accurate, complete, and
clear representations of the originals. Agency procedures for
contract file disposal must include provisions that the docu-
ments specified in paragraph (b) of this section may not be
destroyed before the times indicated, and may be retained
longer if the responsible agency official determines that the
files have future value to the Government. When original doc-
uments have been converted to alternate media for storage, the
requirements in paragraph (b) of this section also apply to the
record copies in the alternate media.

(b) If administrative records are mixed with program
records and cannot be economically segregated, the entire file
should be kept for the period of time approved for the program
records. Similarly, if documents described in the following
table are part of a subject or case file that documents activities
that are not described in the table, they should be treated in the
same manner as the files of which they are a part. The reten-
tion periods for acquisitions at or below the simplified acqui-
sition threshold also apply to acquisitions conducted prior to
July 3, 1995, that used small purchase procedures. The reten-
tion periods for acquisitions above the simplified acquisition
threshold also apply to acquisitions conducted prior to
July 3, 1995, that used other than small purchase procedures.
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Document

Retention Period

(1)Records pertaining to Contract
Disputes Act actions.

(2) Contracts (and related records
or documents, including suc-
cessful proposals) exceeding
the simplified acquisition
threshold for other than
construction.

(3) Contracts (and related records
or documents, including suc-
cessful proposals) at or below
the simplified acquisition
threshold for other than
construction.

(4) Construction contracts:

(i) Above $2,000.

(ii) $2,000 or less.

(iii) Related records or docu-
ments, including success-
ful proposals, except for
contractor's payrolls (see
O)H) ().

(iv) Contractor's payrolls sub-
mitted in accordance with
Department of Labor regu-
lations, with related certifi-
cations, anti-kickback
affidavits, and other
related papers.

(5) Solicited and unsolicited
unsuccessful offers, quota-
tions, bids, and proposals:

(i) Relating to contracts above
the simplified acquisition
threshold.

(i) Relating to contracts at or
below the simplified
acquisition threshold.

(6) Files for canceled
solicitations.

(7) Other copies of procurement
file records used by compo-
nent elements of a contracting
office for administrative
purposes.

(8) Documents pertaining gener-
ally to the contractor as
described at 4.801(c)(3).

6 years and 3 months after final
action or decision for files cre-
ated prior to October 1, 1979.

1 year after final action or deci-
sion for files created on or after
October 1, 1979.

6 years and 3 months after final
payment.

3 years after final payment.

6 years and 3 months after final
payment.

3 years after final payment.
Same as contract file.

3 years after contract comple-
tion unless contract perfor-
mance is the subject of an
enforcement action on that date.

If filed separately from contract
file, until contract is completed.
Otherwise, the same as related
contract file.

1 year after date of award or
until final payment, whichever
is later.

S years after cancellation.

Upon termination or
completion.

Until superseded or obsolete.
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(i1) The reliability, maintainability, and quality assur-
ance requirements, including any planned use of warranties
(see Part 46);

(iii) The requirements for contractor data (including
repurchase data) and data rights, their estimated cost, and the
use to be made of the data (see Part 27); and

(iv) Standardization concepts, including the neces-
sity to designate, in accordance with agency procedures, tech-
nical equipment as “standard” so that future purchases of the
equipment can be made from the same manufacturing source.

(14) Government-furnished property. Indicate any Gov-
ernment property to be furnished to contractors, and discuss
any associated considerations, such as its availability or the
schedule for its acquisition (see 45.102).

(15) Government-furnished information. Discuss any
Government information, such as manuals, drawings, and test
data, to be provided to prospective offerors and contractors.
Indicate which information that requires additional controls to
monitor access and distribution (e.g., technical specifications,
maps, building designs, schedules, etc.), as determined by the
agency, is to be posted via the Federal Technical Data Solution
(FedTeDS) (see 5.102(a)).

(16) Environmental and energy conservation objec-
tives. Discuss all applicable environmental and energy con-
servation objectives associated with the acquisition (see
Part 23), the applicability of an environmental assessment or
environmental impact statement (see 40 CFR 1502), the pro-
posed resolution of environmental issues, and any environ-
mentally-related requirements to be included in solicitations
and contracts.

(17) Security considerations. For acquisitions dealing
with classified matters, discuss how adequate security will be
established, maintained, and monitored (see Subpart 4.4). For
information technology acquisitions, discuss how agency
information security requirements will be met. For acquisi-
tions requiring routine contractor physical access to a Feder-
ally-controlled facility and/or routine access to a Federally-
controlled information system, discuss how agency require-
ments for personal identity verification of contractors will be
met (see Subpart 4.13).

(18) For acquisitions requiring contractor physical
access to a federally-controlled facility or access to a Federal
information system, discuss how agency requirements for
personal identity verification of contractors will be met (see
Subpart 4.13).

(19) Contract administration. Describe how the con-
tract will be administered. In contracts for services, include
how inspection and acceptance corresponding to the work
statement’s performance criteria will be enforced.

(20) Other considerations. Discuss, as applicable, stan-
dardization concepts, the industrial readiness program, the
Defense Production Act, the Occupational Safety and Health

Act, foreign sales implications, and any other matters ger-
mane to the plan not covered elsewhere.

(21) Milestones for the acquisition cycle. Address the
following steps and any others appropriate:

Acquisition plan approval.

Statement of work.

Specifications.

Data requirements.

Completion of acquisition-package preparation.

Purchase request.

Justification and approval for other than full and open
competition where applicable and/or any required D&F
approval.

Issuance of synopsis.

Issuance of solicitation.

Evaluation of proposals, audits, and field reports.
Beginning and completion of negotiations.

Contract preparation, review, and clearance.

Contract award.

(22) Identification of participants in acquisition plan
preparation. List the individuals who participated in prepar-
ing the acquisition plan, giving contact information for each.

7.106 Additional requirements for major systems.

(a) In planning for the solicitation of a major system (see
Part 34) development contract, planners shall consider requir-
ing offerors to include, in their offers, proposals to incorporate
in the design of a major system—

(1) Items which are currently available within the sup-
ply system of the agency responsible for the major system,
available elsewhere in the national supply system, or commer-
cially available from more than one source; and

(2) Items which the Government will be able to acquire
competitively in the future if they are likely to be needed in
substantial quantities during the system’s service life.

(b) In planning for the solicitation of a major system (see
Part 34) production contract, planners shall consider requiring
offerors to include, in their offers, proposals identifying
opportunities to assure that the Government will be able to
obtain, on a competitive basis, items acquired in connection
with the system that are likely to be acquired in substantial
quantities during the service life of the system. Proposals sub-
mitted in response to such requirements may include the
following:

(1) Proposals to provide the Government the right to use
technical data to be provided under the contract for competi-
tive future acquisitions, together with the cost to the Govern-
ment, if any, of acquiring such technical data and the right to
use such data.

(2) Proposals for the qualification or development of
multiple sources of supply for competitive future acquisitions.

(¢) In determining whether to apply paragraphs (a) and (b)
of this section, planners shall consider the purposes for which
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the system is being acquired and the technology necessary to
meet the system’s required capabilities. If such proposals are
required, the contracting officer shall consider them in evalu-
ating competing offers. In noncompetitive awards, the factors
in paragraphs (a) and (b) of this section, may be considered by
the contracting officer as objectives in negotiating the
contract.

7.107 Additional requirements for acquisitions involving
bundling.

(a) Bundling may provide substantial benefits to the Gov-
ernment. However, because of the potential impact on small
business participation, the head of the agency must conduct
market research to determine whether bundling is necessary
and justified (15 U.S.C. 644(e)(2)). Market research may
indicate that bundling is necessary and justified if an agency
or the Government would derive measurably substantial ben-
efits (see 10.001(a)(2)(iv) and (a)(3)(vi)).

(b) Measurably substantial benefits may include, individ-
ually or in any combination or aggregate, cost savings or price
reduction, quality improvements that will save time or
improve or enhance performance or efficiency, reduction in
acquisition cycle times, better terms and conditions, and any
other benefits. The agency must quantify the identified bene-
fits and explain how their impact would be measurably sub-
stantial. Except as provided in paragraph (d) of this section,
the agency may determine bundling to be necessary and jus-
tified if, as compared to the benefits that it would derive from
contracting to meet those requirements if not bundled, it
would derive measurably substantial benefits equivalent to—

(1) Ten percent of the estimated contract or order value
(including options) if the value is $86 million or less; or

(2) Five percent of the estimated contract or order value
(including options) or $8.6 million, whichever is greater, if the
value exceeds $86 million.

(c) Without power of delegation, the service acquisition
executive for the military departments, the Under Secretary of
Defense for Acquisition, Technology and Logistics for the
defense agencies, or the Deputy Secretary or equivalent for
the civilian agencies may determine that bundling is necessary
and justified when—

(1) The expected benefits do not meet the thresholds in
paragraphs (b)(1) and (b)(2) of this section but are critical to
the agency’s mission success; and

(2) The acquisition strategy provides for maximum
practicable participation by small business concerns.

(d) Reduction of administrative or personnel costs alone is
not sufficient justification for bundling unless the cost savings
are expected to be at least 10 percent of the estimated contract
or order value (including options) of the bundled require-
ments.

(e) Substantial bundling is any bundling that results in a
contract or order that meets the dollar amounts specified in
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7.104(d)(2). When the proposed acquisition strategy involves
substantial bundling, the acquisition strategy must
additionally—

(1) Identify the specific benefits anticipated to be
derived from bundling;

(2) Include an assessment of the specific impediments
to participation by small business concerns as contractors that
result from bundling;

(3) Specify actions designed to maximize small busi-
ness participation as contractors, including provisions that
encourage small business teaming;

(4) Specify actions designed to maximize small busi-
ness participation as subcontractors (including suppliers) at
any tier under the contract, or order, that may be awarded to
meet the requirements;

(5) Include a specific determination that the anticipated
benefits of the proposed bundled contract or order justify its
use; and

(6) Identify alternative strategies that would reduce or
minimize the scope of the bundling, and the rationale for not
choosing those alternatives.

(f) The contracting officer must justify bundling in acqui-
sition strategy documentation.

(g) In assessing whether cost savings would be achieved
through bundling, the contracting officer must consider the
cost that has been charged or, where data is available, could
be charged by small business concerns for the same or similar
work.

(h) The requirements of this section, except for
paragraph (e), do not apply if a cost comparison analysis will
be performed in accordance with OMB Circular A-76.

7.108 Additional requirements for telecommuting.

In accordance with section 1428 of Public Law 108-136,
an agency shall generally not discourage a contractor from
allowing its employees to telecommute in the performance of
Government contracts. Therefore, agencies shall not—

(a) Include in a solicitation a requirement that prohibits an
offeror from permitting its employees to telecommute unless
the contracting officer first determines that the requirements
of the agency, including security requirements, cannot be met
if telecommuting is permitted. The contracting officer shall
document the basis for the determination in writing and spec-
ify the prohibition in the solicitation; or

(b) When telecommuting is not prohibited, unfavorably
evaluate an offer because it includes telecommuting, unless
the contracting officer first determines that the requirements
of the agency, including security requirements, would be
adversely impacted if telecommuting is permitted. The con-
tracting officer shall document the basis for the determination
in writing and address the evaluation procedures in the
solicitation.
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Subpart 14.5—Two-Step Sealed Bidding

14.501 General.

Two-step sealed bidding is a combination of competitive
procedures designed to obtain the benefits of sealed bidding
when adequate specifications are not available. An objective
is to permit the development of a sufficiently descriptive and
not unduly restrictive statement of the Government’s require-
ments, including an adequate technical data package, so that
subsequent acquisitions may be made by conventional sealed
bidding. This method is especially useful in acquisitions
requiring technical proposals, particularly those for complex
items. It is conducted in two steps:

(a) Step one consists of the request for, submission, evalu-
ation, and (if necessary) discussion of a technical proposal. No
pricing is involved. The objective is to determine the accept-
ability of the supplies or services offered. As used in this con-
text, the word “technical” has a broad connotation and
includes, among other things, the engineering approach, spe-
cial manufacturing processes, and special testing techniques.
It is the proper step for clarification of questions relating to
technical requirements. Conformity to the technical require-
ments is resolved in this step, but not responsibility as defined
in9.1.

(b) Step two involves the submission of sealed priced bids
by those who submitted acceptable technical proposals in step
one. Bids submitted in step two are evaluated and the awards
made in accordance with Subparts 14.3 and 14.4.

14.502 Conditions for use.

(a) Unless other factors require the use of sealed bidding,
two-step sealed bidding may be used in preference to negoti-
ation when all of the following conditions are present:

(1) Available specifications or purchase descriptions are
not definite or complete or may be too restrictive without tech-
nical evaluation, and any necessary discussion, of the techni-
cal aspects of the requirement to ensure mutual understanding
between each source and the Government.

(2) Definite criteria exist for evaluating technical
proposals.

(3) More than one technically qualified source is
expected to be available.

(4) Sufficient time will be available for use of the two-
step method.

(5) A firm-fixed-price contract or a fixed-price contract
with economic price adjustment will be used.

(b) None of the following precludes the use of two-step
sealed bidding:

(1) Multi-year contracting.

(2) Government property to be made available to the
successful bidder.

(3) A total small business set-aside (see 19.502-2).

(4) The use of the price evaluation adjustment for small
disadvantaged business concerns (see Subpart 19.11).

(5) The use of a set-aside or price evaluation preference
for HUBZone small business concerns (see Subpart 19.13).

(6) The use of a set-aside for service-disabled veteran-
owned small business concerns (see Subpart 19.14).

(7) A first or subsequent production quantity is being
acquired under a performance specification.

14.503 Procedures.

14.503-1 Step one.

(a) Requests for technical proposals shall be synopsized in
accordance with Part 5. The request must include, as a mini-
mum, the following:

(1) A description of the supplies or services required.

(2) A statement of intent to use the two-step method.

(3) The requirements of the technical proposal.

(4) The evaluation criteria, to include all factors and any
significant subfactors.

(5) A statement that the technical proposals shall not
include prices or pricing information.

(6) The date, or date and hour, by which the proposal
must be received (see 14.201-6(r)).

(7) A statement that—

(i) In the second step, only bids based upon technical
proposals determined to be acceptable, either initially or as a
result of discussions, will be considered for awards, and

(i1) Each bid in the second step must be based on the
bidder’s own technical proposals.

(8) A statement that—

(i) Offerors should submit proposals that are accept-
able without additional explanation or information,

(i1) The Government may make a final determination
regarding a proposal’s acceptability solely on the basis of the
proposal as submitted; and

(ii1) The Government may proceed with the second
step without requesting further information from any offeror;
however, the Government may request additional information
from offerors of proposals that it considers reasonably suscep-
tible of being made acceptable, and may discuss proposals
with their offerors.

(9) A statement that a notice of unacceptability will be
forwarded to the offeror upon completion of the proposal
evaluation and final determination of unacceptability.

(10) A statement either that only one technical proposal
may be submitted by each offeror or that multiple technical
proposals may be submitted. When specifications permit dif-
ferent technical approaches, it is generally in the Govern-
ment’s interest to authorize multiple proposals. If multiple
proposals are authorized, see 14.201-6(s).

(b) Information on delivery or performance requirements
may be of assistance to bidders in determining whether or not
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to submit a proposal and may be included in the request. The
request shall also indicate that the information is not binding
on the Government and that the actual delivery or perfor-
mance requirements will be contained in the invitation issued
under step two.

(¢) Upon receipt, the contracting officer shall—

(1) Safeguard proposals against disclosure to unautho-
rized persons;

(2) Accept and handle data marked in accordance with
15.609 as provided in that section; and

(3) Remove any reference to price or cost.

(d) The contracting officer shall establish a time period for
evaluating technical proposals. The period may vary with the
complexity and number of proposals involved. However, the
evaluation should be completed quickly.

(e)(1) Evaluations shall be based on the criteria in the
request for proposals but not consideration of responsibility as
defined in 9.1, Proposals, shall be categorized as—

(i) Acceptable;

(ii)) Reasonably
acceptable; or

(iii) Unacceptable.

(2) Any proposal which modifies, or fails to conform to

the essential requirements or specifications of, the request for
technical proposals shall be considered nonresponsive and
categorized as unacceptable.

(f)(1) The contracting officer may proceed directly with
step two if there are sufficient acceptable proposals to ensure
adequate price competition under step two, and if further time,
effort and delay to make additional proposals acceptable and
thereby increase competition would not be in the Govern-
ment’s interest. If this is not the case, the contracting officer
shall request bidders whose proposals may be made accept-
able to submit additional clarifying or supplementing infor-
mation. The contracting office shall identify the nature of the
deficiencies in the proposal or the nature of the additional
information required. The contracting officer may also
arrange discussions for this purpose. No proposal shall be dis-
cussed with any offeror other than the submitter.

susceptible of being made
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(2) In initiating requests for additional information, the
contracting officer shall fix an appropriate time for bidders to
conclude discussions, if any, submit all additional informa-
tion, and incorporate such additional information as part of
their proposals submitted. Such time may be extended in the
discretion of the contracting officer. If the additional informa-
tion incorporated as part of a proposal within the final time
fixed by the contracting officer establishes that the proposal
is acceptable, it shall be so categorized. Otherwise, it shall be
categorized as unacceptable.

(g) When a technical proposal is found unacceptable
(either initially or after clarification), the contracting officer
shall promptly notify the offeror of the basis of the determi-
nation and that a revision of the proposal will not be consid-
ered. Upon written request, the contracting officer shall
debrief unsuccessful offerors (see 15.505 and 15.506).

(h) Late technical proposals are governed by 15.208(b),
(¢), and (f).

(i) If it is necessary to discontinue two-step sealed bidding,
the contracting officer shall include a statement of the facts
and circumstances in the contract file. Each offeror shall be
notified in writing. When step one results in no acceptable
technical proposal or only one acceptable technical proposal,
the acquisition may be continued by negotiation.

14.503-2 Step two.
(a) Sealed bidding procedures shall be followed except that
invitations for bids shall—
(1) Be issued only to those offerors submitting accept-
able technical proposals in step one;
(2) Include the provision prescribed in 14.201-6(t);
(3) Prominently state that the bidder shall comply with
the specifications and the bidder’s technical proposal; and
(4) Not be synopsized through the Governmentwide
point of entry (GPE) as an acquisition opportunity nor pub-
licly posted (see 5.101(a)).
(b) The names of firms that submitted acceptable proposals
in step one will be listed through the GPE for the benefit of
prospective subcontractors (see 5.207).

% % %
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(b)(1) Any proposal, modification, or revision, that is
received at the designated Government office after the exact
time specified for receipt of proposals is “late” and will not be
considered unless it is received before award is made, the con-
tracting officer determines that accepting the late proposal
would not unduly delay the acquisition; and—

(i) If it was transmitted through an electronic com-
merce method authorized by the solicitation, it was received
at the initial point of entry to the Government infrastructure
not later than 5:00 p.m. one working day prior to the date
specified for receipt of proposals; or

(1) There is acceptable evidence to establish that it
was received at the Government installation designated for
receipt of proposals and was under the Government’s control
prior to the time set for receipt of proposals; or

(iii) It was the only proposal received.

(2) However, a late modification of an otherwise suc-
cessful proposal, that makes its terms more favorable to the
Government, will be considered at any time it is received and
may be accepted.

(c) Acceptable evidence to establish the time of receipt at
the Government installation includes the time/date stamp of
that installation on the proposal wrapper, other documentary
evidence of receipt maintained by the installation, or oral tes-
timony or statements of Government personnel.

(d) If an emergency or unanticipated event interrupts nor-
mal Government processes so that proposals cannot be
received at the Government office designated for receipt of
proposals by the exact time specified in the solicitation, and
urgent Government requirements preclude amendment of the
solicitation closing date, the time specified for receipt of pro-
posals will be deemed to be extended to the same time of day
specified in the solicitation on the first work day on which nor-
mal Government processes resume.

(e) Proposals may be withdrawn by written notice at any
time before award. Oral proposals in response to oral solici-
tations may be withdrawn orally. The contracting officer must
document the contract file when oral withdrawals are made.
One copy of withdrawn proposals should be retained in the
contract file (see 4.803(a)(10)). Extra copies of the withdrawn
proposals may be destroyed or returned to the offeror at the
offeror’s request. Where practicable, electronically transmit-
ted proposals that are withdrawn must be purged from primary
and backup data storage systems after a copy is made for the
file. Extremely bulky proposals must only be returned at the
offeror’s request and expense.

(f) The contracting officer must promptly notify any off-
eror if its proposal, modification, or revision was received
late, and must inform the offeror whether its proposal will be
considered, unless contract award is imminent and the notice
prescribed in 15.503(b) would suffice.

(g) Late proposals and modifications that are not consid-
ered must be held unopened, unless opened for identification,

until after award and then retained with other unsuccessful
proposals.

(h) If available, the following must be included in the con-
tracting office files for each late proposal, modification, revi-
sion, or withdrawal:

(1) The date and hour of receipt.

(2) A statement regarding whether the proposal was
considered for award, with supporting rationale.

(3) The envelope, wrapper, or other evidence of date of
receipt.

15.209 Solicitation provisions and contract clauses.

When contracting by negotiation—

(a) The contracting officer shall insert the provision at
52.215-1, Instructions to Offerors—Competitive Acquisition,
in all competitive solicitations where the Government intends
to award a contract without discussions.

(1) If the Government intends to make award after dis-
cussions with offerors within the competitive range, the con-
tracting officer shall use the basic provision with its
Alternate 1.

(2) If the Government would be willing to accept alter-
nate proposals, the contracting officer shall alter the basic
clause to add a new paragraph (c)(9) substantially the same as
Alternate II.

(b)(1) The contracting officer shall insert the clause at
52.215-2, Audit and Records-Negotiation (10 U.S.C. 2313,
41 U.S.C. 254d, and OMB Circular No. A-133), in solicita-
tions and contracts except those for—

(1) Acquisitions not exceeding the simplified acqui-
sition threshold;

(i) The acquisition of utility services at rates not
exceeding those established to apply uniformly to the general
public, plus any applicable reasonable connection charge; or

(iii) The acquisition of commercial items exempted
under 15.403-1.

(2) [Reserved]

(3) For cost-reimbursement contracts with State and
local Governments, educational institutions, and other non-
profit organizations, the contracting officer shall use the
clause with its Alternate II.

(4) When the head of the agency has waived the exam-
ination of records by the Comptroller General in accordance
with 25.1001, use the clause with its Alternate II1.

(c) When issuing a solicitation for information or planning
purposes, the contracting officer shall insert the provision at
52.215-3, Request for Information or Solicitation for Planning
Purposes, and clearly mark on the face of the solicitation that
it is for information or planning purposes.

(d) [Reserved]

(e) The contracting officer shall insert the provision at
52.215-5, Facsimile Proposals, in solicitations if facsimile
proposals are authorized (see 15.203(d)).
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(f) The contracting officer shall insert the provision at
52.215-6, Place of Performance, in solicitations unless the
place of performance is specified by the Government.

(g) [Reserved]

(h) The contracting officer shall insert the clause at
52.215-8, Order of Precedence—Uniform Contract Format,
in solicitations and contracts using the format at 15.204.

15.210 Forms.

Prescribed forms are not required to prepare solicitations
described in this part. The following forms may be used at the
discretion of the contracting officer:

15.2-6  (FAC 2005-17)

(a) Standard Form 33, Solicitation, Offer and Award, and
Optional Form 308, Solicitation and Offer—Negotiated
Acquisition, may be used to issue RFPs and RFIs.

(b) Standard Form 30, Amendment of Solicitation/ Modi-
fication of Contract, and Optional Form 309, Amendment of
Solicitation, may be used to amend solicitations of negotiated
contracts.

(c) Optional Form 17, Offer Label, may be furnished with
each request for proposal.
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(vi) Comparison of proposed prices with prices
obtained through market research for the same or similar
items.

(vii) Analysis of pricing information provided by the
offeror.

(3) The first two techniques at 15.404-1(b)(2) are the
preferred techniques. However, if the contracting officer
determines that information on competitive proposed prices
or previous contract prices is not available or is insufficient to
determine that the price is fair and reasonable, the contracting
officer may use any of the remaining techniques as appropri-
ate to the circumstances applicable to the acquisition.

(4) Value analysis can give insight into the relative
worth of a product and the Government may use it in conjunc-
tion with the price analysis techniques listed in
paragraph (b)(2) of this section.

(c) Cost analysis. (1) Cost analysis is the review and eval-
uation of the separate cost elements and profit in an offeror’s
or contractor’s proposal (including cost or pricing data or
information other than cost or pricing data), and the applica-
tion of judgment to determine how well the proposed costs
represent what the cost of the contract should be, assuming
reasonable economy and efficiency.

(2) The Government may use various cost analysis tech-
niques and procedures to ensure a fair and reasonable price,
given the circumstances of the acquisition. Such techniques
and procedures include the following:

(1) Verification of cost or pricing data and evaluation
of cost elements, including—

(A) The necessity for, and reasonableness of, pro-
posed costs, including allowances for contingencies;

(B) Projection of the offeror’s cost trends, on the
basis of current and historical cost or pricing data;

(C) Reasonableness of estimates generated by
appropriately calibrated and validated parametric models or
cost-estimating relationships; and

(D) The application of audited or negotiated indi-
rect cost rates, labor rates, and cost of money or other factors.

(i1) Evaluating the effect of the offeror’s current
practices on future costs. In conducting this evaluation, the
contracting officer shall ensure that the effects of inefficient
or uneconomical past practices are not projected into the
future. In pricing production of recently developed complex
equipment, the contracting officer should perform a trend
analysis of basic labor and materials, even in periods of rela-
tive price stability.

(ii1) Comparison of costs proposed by the offeror for
individual cost elements with—

(A) Actual costs previously incurred by the same
offeror;

(B) Previous cost estimates from the offeror or
from other offerors for the same or similar items;

(C) Other cost estimates received in response to
the Government’s request;

(D) Independent Government cost estimates by
technical personnel; and

(E) Forecasts of planned expenditures.

(iv) Verification that the offeror’s cost submissions
are in accordance with the contract cost principles and proce-
dures in Part 31 and, when applicable, the requirements and
procedures in 48 CFR Chapter 99 (Appendix to the FAR
looseleaf edition), Cost Accounting Standards.

(v) Review to determine whether any cost or pricing
data necessary to make the contractor’s proposal accurate,
complete, and current have not been either submitted or iden-
tified in writing by the contractor. If there are such data, the
contracting officer shall attempt to obtain them and negotiate,
using them or making satisfactory allowance for the incom-
plete data.

(vi) Analysis of the results of any make-or-buy pro-
gram reviews, in evaluating subcontract costs (see 15.407-2).

(d) Cost realism analysis. (1) Cost realism analysis is the
process of independently reviewing and evaluating specific
elements of each offeror’s proposed cost estimate to deter-
mine whether the estimated proposed cost elements are real-
istic for the work to be performed; reflect a clear
understanding of the requirements; and are consistent with the
unique methods of performance and materials described in the
offeror’s technical proposal.

(2) Cost realism analyses shall be performed on cost-
reimbursement contracts to determine the probable cost of
performance for each offeror.

(i) The probable cost may differ from the proposed
cost and should reflect the Government’s best estimate of the
cost of any contract that is most likely to result from the oft-
eror’s proposal. The probable cost shall be used for purposes
of evaluation to determine the best value.

(i) The probable cost is determined by adjusting
each offeror’s proposed cost, and fee when appropriate, to
reflect any additions or reductions in cost elements to realistic
levels based on the results of the cost realism analysis.

(3) Cost realism analyses may also be used on compet-
itive fixed-price incentive contracts or, in exceptional cases,
on other competitive fixed-price-type contracts when new
requirements may not be fully understood by competing off-
erors, there are quality concerns, or past experience indicates
that contractors’ proposed costs have resulted in quality or
service shortfalls. Results of the analysis may be used in per-
formance risk assessments and responsibility determinations.
However, proposals shall be evaluated using the criteria in the
solicitation, and the offered prices shall not be adjusted as a
result of the analysis.

(e) Technical analysis. (1) The contracting officer may
request that personnel having specialized knowledge, skills,
experience, or capability in engineering, science, or manage-
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ment perform a technical analysis of the proposed types and
quantities of materials, labor, processes, special tooling,
equipment, real property, the reasonableness of scrap and
spoilage, and other associated factors set forth in the pro-
posal(s) in order to determine the need for and reasonableness
of the proposed resources, assuming reasonable economy and
efficiency.

(2) At a minimum, the technical analysis should exam-
ine the types and quantities of material proposed and the need
for the types and quantities of labor hours and the labor mix.
Any other data that may be pertinent to an assessment of the
offeror’s ability to accomplish the technical requirements or
to the cost or price analysis of the service or product being pro-
posed should also be included in the analysis.

(f) Unit prices. (1) Except when pricing an item on the
basis of adequate price competition or catalog or market price,
unit prices shall reflect the intrinsic value of an item or service
and shall be in proportion to an item’s base cost
(e.g., manufacturing or acquisition costs). Any method of dis-
tributing costs to line items that distorts the unit prices shall
not be used. For example, distributing costs equally among
line items is not acceptable except when there is little or no
variation in base cost.

(2) Except for the acquisition of commercial items, con-
tracting officers shall require that offerors identify in their pro-
posals those items of supply that they will not manufacture or
to which they will not contribute significant value, unless ade-
quate price competition is expected (10 U.S.C. 2304 and
41 U.S.C. 254(d)(5)(A)(i)). Such information shall be used to
determine whether the intrinsic value of an item has been dis-
torted through application of overhead and whether such
items should be considered for breakout. The contracting
officer may require such information in all other negotiated
contracts when appropriate.

(g) Unbalanced pricing. (1) Unbalanced pricing may
increase performance risk and could result in payment of
unreasonably high prices. Unbalanced pricing exists when,
despite an acceptable total evaluated price, the price of one or
more contract line items is significantly over or understated as
indicated by the application of cost or price analysis tech-
niques. The greatest risks associated with unbalanced pricing
occur when—

(1) Startup work, mobilization, first articles, or first
article testing are separate line items;

(1) Base quantities and option quantities are separate
line items; or

(ii1) The evaluated price is the aggregate of estimated
quantities to be ordered under separate line items of an indef-
inite-delivery contract.

(2) All offers with separately priced line items or sub-
line items shall be analyzed to determine if the prices are
unbalanced. If cost or price analysis techniques indicate that
an offer is unbalanced, the contracting officer shall—
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(1) Consider the risks to the Government associated
with the unbalanced pricing in determining the competitive
range and in making the source selection decision; and

(i1)) Consider whether award of the contract will
result in paying unreasonably high prices for contract
performance.

(3) An offer may be rejected if the contracting officer
determines that the lack of balance poses an unacceptable risk
to the Government.

15.404-2 Information to support proposal analysis.

(a) Field pricing assistance. (1) The contracting officer
should request field pricing assistance when the information
available at the buying activity is inadequate to determine a
fair and reasonable price. The contracting officer must tailor
requests to reflect the minimum essential supplementary
information needed to conduct a technical or cost or pricing
analysis.

(2) The contracting officer must tailor the type of infor-
mation and level of detail requested in accordance with the
specialized resources available at the buying activity and the
magnitude and complexity of the required analysis. Field pric-
ing assistance is generally available to provide—

(i) Technical, audit, and special reports associated
with the cost elements of a proposal, including subcontracts;

(i) Information on related pricing practices and
history;

(ii1) Information to help contracting officers deter-
mine commerciality and price reasonableness, including—

(A) Verifying sales history to source documents;

(B) Identifying special terms and conditions;

(C) Identifying customarily granted or offered
discounts for the item;

(D) Verifying the item to an existing catalog or
price list;

(E) Veritying historical data for an item previ-
ously not determined commercial that the offeror is now try-
ing to qualify as a commercial item; and

(F) Identifying general market conditions affect-
ing determinations of commerciality and price
reasonableness.

(iv) Information relative to the business, technical,
production, or other capabilities and practices of an offeror.

(3) When field pricing assistance is requested, contract-
ing officers are encouraged to team with appropriate field
experts throughout the acquisition process, including negoti-
ations. Early communication with these experts will assist in
determining the extent of assistance required, the specific
areas for which assistance is needed, a realistic review sched-
ule, and the information necessary to perform the review.

(4) When requesting field pricing assistance on a con-
tractor’s request for equitable adjustment, the contracting
officer shall provide the information listed in 43.204(b)(5).
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(iv) In the demand letter, the contracting officer shall

separately include—

(A) The repayment amount;

(B) The penalty amount (if any);

(C) The interest amount through a specified date;
and

(D) A statement that interest will continue to
accrue until repayment is made.

(c) If, after award, the contracting officer learns or suspects
that the data furnished were not accurate, complete, and cur-
rent, or were not adequately verified by the contractor as of the
time of negotiation, the contracting officer shall request an
audit to evaluate the accuracy, completeness, and currency of
the data. The Government may evaluate the profit-cost rela-
tionships only if the audit reveals that the data certified by the
contractor were defective. The contracting officer shall not
reprice the contract solely because the profit was greater than
forecast or because a contingency specified in the submission
failed to materialize.

(d) For each advisory audit received based on a postaward
review that indicates defective pricing, the contracting officer
shall make a determination as to whether or not the data sub-
mitted were defective and relied upon. Before making such a
determination, the contracting officer should give the contrac-
tor an opportunity to support the accuracy, completeness, and
currency of the data in question. The contracting officer shall
prepare a memorandum documenting both the determination
and any corrective action taken as a result. The contracting
officer shall send one copy of this memorandum to the auditor
and, if the contract has been assigned for administration, one
copy to the administrative contracting officer (ACO). A copy
of'the memorandum or other notice of the contracting officer’s
determination shall be provided to the contractor.

(e) If both the contractor and subcontractor submitted, and
the contractor certified, or should have certified, cost or pric-
ing data, the Government has the right, under the clauses at
52.215-10, Price Reduction for Defective Cost or Pricing
Data, and 52.215-11, Price Reduction for Defective Cost or
Pricing Data—Modifications, to reduce the prime contract
price if it was significantly increased because a subcontractor
submitted defective data. This right applies whether these data
supported subcontract cost estimates or supported firm agree-
ments between subcontractor and contractor.

(f) If Government audit discloses defective subcontractor
cost or pricing data, the information necessary to support a
reduction in prime contract and subcontract prices may be
available only from the Government. To the extent necessary
to secure a prime contract price reduction, the contracting
officer should make this information available to the prime
contractor or appropriate subcontractors, upon request. If
release of the information would compromise Government
security or disclose trade secrets or confidential business
information, the contracting officer shall release it only under

conditions that will protect it from improper disclosure. Infor-
mation made available under this paragraph shall be limited
to that used as the basis for the prime contract price reduction.
In order to afford an opportunity for corrective action, the con-
tracting officer should give the prime contractor reasonable
advance notice before determining to reduce the prime con-
tract price.

(1) When a prime contractor includes defective subcon-
tract data in arriving at the price but later awards the subcon-
tract to a lower priced subcontractor (or does not subcontract
for the work), any adjustment in the prime contract price due
to defective subcontract data is limited to the difference (plus
applicable indirect cost and profit markups) between the sub-
contract price used for pricing the prime contract, and either
the actual subcontract price or the actual cost to the contractor,
if not subcontracted, provided the data on which the actual
subcontract price is based are not themselves defective.

(2) Under cost-reimbursement contracts and under all
fixed-price contracts except firm-fixed-price contracts and
fixed-price contracts with economic price adjustment, pay-
ments to subcontractors that are higher than they would be had
there been no defective subcontractor cost or pricing data shall
be the basis for disallowance or nonrecognition of costs under
the clauses prescribed in 15.408(b) and (c). The Government
has a continuing and direct financial interest in such payments
that is unaffected by the initial agreement on prime contract
price.

15.407-2 Make-or-buy programs.

(a) General. The prime contractor is responsible for man-
aging contract performance, including planning, placing, and
administering subcontracts as necessary to ensure the lowest
overall cost and technical risk to the Government. When
make-or-buy programs are required, the Government may
reserve the right to review and agree on the contractor’s make-
or-buy program when necessary to ensure negotiation of rea-
sonable contract prices, satisfactory performance, or imple-
mentation of socioeconomic policies. Consent to subcontracts
and review of contractors’ purchasing systems are separate
actions covered in Part 44.

(b) Definition. “Make item,” as used in this subsection,
means an item or work effort to be produced or performed by
the prime contractor or its affiliates, subsidiaries, or divisions.

(c) Acquisitions requiring make-or-buy programs.
(1) Contracting officers may require prospective contractors
to submit make-or-buy program plans for negotiated acquisi-
tions requiring cost or pricing data whose estimated value is
$11.5 million or more, except when the proposed contract is
for research or development and, if prototypes or hardware are
involved, no significant follow-on production is anticipated.

(2) Contracting officers may require prospective con-
tractors to submit make-or-buy programs for negotiated
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acquisitions whose estimated value is under $11.5 million
only if the contracting officer—

(i) Determines that the information is necessary; and

(i1) Documents the reasons in the contract file.

(d) Solicitation requirements. When prospective contrac-
tors are required to submit proposed make-or-buy programs,
the solicitation shall include—

(1) A statement that the program and required support-
ing information must accompany the offer; and

(2) A description of factors to be used in evaluating the
proposed program, such as capability, capacity, availability of
small, small disadvantaged, women-owned, veteran-owned,
HUBZone, and service-disabled veteran-owned small busi-
ness concerns for subcontracting, establishment of new facil-
ities in or near labor surplus areas, delivery or performance
schedules, control of technical and schedule interfaces, pro-
prietary processes, technical superiority or exclusiveness, and
technical risks involved.

(e) Program requirements. To support a make-or-buy pro-
gram, the following information shall be supplied by the con-
tractor in its proposal:

(1) Items and work included. The information required
from a contractor in a make-or-buy program shall be confined
to those major items or work efforts that normally would
require company management review of the make-or-buy
decision because they are complex, costly, needed in large
quantities, or require additional equipment or real property to
produce. Raw materials, commercial items (see 2.101), and
off-the-shelf items (see 46.101) shall not be included, unless
their potential impact on contract cost or schedule is critical.
Normally, make-or-buy programs should not include items or
work efforts estimated to cost less than 1 percent of the total
estimated contract price or any minimum dollar amount set by
the agency.

(2) The offeror’s program should include or be sup-
ported by the following information:

(1) A description of each major item or work effort.

(i1) Categorization of each major item or work effort
as “must make,” “must buy,” or “can either make or buy.”

(iii) For each item or work effort categorized as “can
either make or buy,” a proposal either to “make” or to “buy.”

(iv) Reasons for categorizing items and work efforts
as “must make” or “must buy,” and proposing to “make” or to
“buy” those categorized as “can either make or buy.” The rea-
sons must include the consideration given to the evaluation
factors described in the solicitation and must be in sufficient
detail to permit the contracting officer to evaluate the catego-
rization or proposal.

(v) Designation of the plant or division proposed to
make each item or perform each work effort, and a statement
as to whether the existing or proposed new facility is in or near
a labor surplus area.
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(vi) Identification of proposed subcontractors, if
known, and their location and size status (also see
Subpart 19.7 for subcontracting plan requirements).

(vil) Any recommendations to defer make-or-buy
decisions when categorization of some items or work efforts
is impracticable at the time of submission.

(viil) Any other information the contracting officer
requires in order to evaluate the program.

(f) Evaluation, negotiation, and agreement. Contracting
officers shall evaluate and negotiate proposed make-or-buy
programs as soon as practicable after their receipt and before
contract award.

(1) When the program is to be incorporated in the con-
tract and the design status of the product being acquired does
not permit accurate precontract identification of major items
or work efforts, the contracting officer shall notify the pro-
spective contractor in writing that these items or efforts, when
identifiable, shall be added under the clause at 52.215-9,
Changes or Additions to Make-or-Buy Program.

(2) Contracting officers normally shall not agree to pro-
posed “make items” when the products or services are not reg-
ularly manufactured or provided by the contractor and are
available—quality, quantity, delivery, and other essential fac-
tors considered—from another firm at equal or lower prices,
or when they are regularly manufactured or provided by the
contractor, but are available—quality, quantity, delivery, and
other essential factors considered—from another firm at
lower prices. However, the contracting officer may agree to
these as “make items” if an overall lower Governmentwide
cost would result or it is otherwise in the best interest of the
Government. If this situation occurs in any fixed-price incen-
tive or cost-plus-incentive-fee contract, the contracting officer
shall specify these items in the contract and state that they are
subject to paragraph (d) of the clause at 52.215-9, Changes or
Additions to Make-or-Buy Program (see 15.408(a)). If the
contractor proposes to reverse the categorization of such items
during contract performance, the contract price shall be sub-
ject to equitable reduction.

(g) Incorporating make-or-buy programs in contracts. The
contracting officer may incorporate the make-or-buy program
in negotiated contracts for—

(1) Major systems (see Part 34) or their subsystems or
components, regardless of contract type; or

(2) Other supplies and services if—

(1) The contract is a cost-reimbursable contract, or a
cost-sharing contract in which the contractor’s share of the
cost is less than 25 percent; and

(i1) The contracting officer determines that technical
or cost risks justify Government review and approval of
changes or additions to the make-or-buy program.
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15.407-3 Forward pricing rate agreements.

(a) When cost or pricing data are required, offerors are
required to describe any forward pricing rate agreements
(FPRA’s) in each specific pricing proposal to which the rates
apply and to identify the latest cost or pricing data already sub-
mitted in accordance with the agreement. All data submitted
in connection with the agreement, updated as necessary, form
a part of the total data that the offeror certifies to be accurate,
complete, and current at the time of agreement on price for an
initial contract or for a contract modification.

(b) Contracting officers will use FPRA rates as bases for
pricing all contracts, modifications, and other contractual
actions to be performed during the period covered by the
agreement. Conditions that may affect the agreement’s valid-
ity shall be reported promptly to the ACO. If the ACO deter-
mines that a changed condition invalidates the agreement, the
ACO shall notify all interested parties of the extent of'its effect
and status of efforts to establish a revised FPRA.

(c) Contracting officers shall not require certification at the
time of agreement for data supplied in support of FPRA’s or
other advance agreements. When a forward pricing rate agree-
ment or other advance agreement is used to price a contract
action that requires a certificate, the certificate supporting that
contract action shall cover the data supplied to support the
FPRA or other advance agreement, and all other data support-
ing the action.

15.407-4 Should-cost review.

(a) General. (1) Should-cost reviews are a specialized
form of cost analysis. Should-cost reviews differ from tradi-
tional evaluation methods because they do not assume that a
contractor’s historical costs reflect efficient and economical
operation. Instead, these reviews evaluate the economy and
efficiency of the contractor’s existing work force, methods,
materials, equipment, real property, operating systems, and
management. These reviews are accomplished by a multi-
functional team of Government contracting, contract admin-
istration, pricing, audit, and engineering representatives. The
objective of should-cost reviews is to promote both short and
long-range improvements in the contractor’s economy and
efficiency in order to reduce the cost of performance of Gov-
ernment contracts. In addition, by providing rationale for any
recommendations and quantifying their impact on cost, the
Government will be better able to develop realistic objectives
for negotiation.

(2) There are two types of should-cost reviews—pro-
gram should-cost review (see paragraph (b) of this subsec-
tion) and overhead should-cost review (see paragraph (c) of
this subsection). These should-cost reviews may be per-
formed together or independently. The scope of a should-cost
review can range from a large-scale review examining the
contractor’s entire operation (including plant-wide overhead
and selected major subcontractors) to a small-scale tailored

review examining specific portions of a contractor’s
operation.

(b) Program should-cost review. (1) A program should-
cost review is used to evaluate significant elements of direct
costs, such as material and labor, and associated indirect costs,
usually associated with the production of major systems.
When a program should-cost review is conducted relative to
a contractor proposal, a separate audit report on the proposal
is required.

(2) A program should-cost review should be consid-
ered, particularly in the case of a major system acquisition
(see Part 34), when—

(i) Some initial production has already taken place;

(i) The contract will be awarded on a sole source
basis;

(ii1) There are future year production requirements
for substantial quantities of like items;

(iv) The items being acquired have a history of
increasing costs;

(v) The work is sufficiently defined to permit an
effective analysis and major changes are unlikely;

(vi) Sufficient time is available to plan and ade-
quately conduct the should-cost review; and

(vii) Personnel with the required skills are available
or can be assigned for the duration of the should-cost review.

(3) The contracting officer should decide which ele-
ments of the contractor’s operation have the greatest potential
for cost savings and assign the available personnel resources
accordingly. The expertise of on-site Government personnel
should be used, when appropriate. While the particular ele-
ments to be analyzed are a function of the contract work task,
elements such as manufacturing, pricing and accounting,
management and organization, and subcontract and vendor
management are normally reviewed in a should-cost review.

(4) In acquisitions for which a program should-cost
review is conducted, a separate program should-cost review
team report, prepared in accordance with agency procedures,
is required. The contracting officer shall consider the findings
and recommendations contained in the program should-cost
review team report when negotiating the contract price. After
completing the negotiation, the contracting officer shall pro-
vide the ACO areport of any identified uneconomical or inef-
ficient practices, together with a report of correction or
disposition agreements reached with the contractor. The con-
tracting officer shall establish a follow-up plan to monitor the
correction of the uneconomical or inefficient practices.

(5) When a program should-cost review is planned, the
contracting officer should state this fact in the acquisition plan
or acquisition plan updates (see Subpart 7.1) and in the
solicitation.

(¢) Overhead should-cost review. (1) An overhead should-
cost review is used to evaluate indirect costs, such as fringe
benefits, shipping and receiving, real property, and equip- |
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ment, depreciation, plant maintenance and security, taxes, and
general and administrative activities. It is normally used to
evaluate and negotiate an FPRA with the contractor. When an
overhead should-cost review is conducted, a separate audit
report is required.

(2) The following factors should be considered when
selecting contractor sites for overhead should-cost reviews:

(1) Dollar amount of Government business.

(i1) Level of Government participation.

(iii) Level of noncompetitive Government contracts.

(iv) Volume of proposal activity.

(v) Major system or program.

(vi) Corporate reorganizations, mergers, acquisi-
tions, or takeovers.

(vii) Other conditions (e.g., changes in accounting
systems, management, or business activity).

(3) The objective of the overhead should-cost review is
to evaluate significant indirect cost elements in-depth, and
identify and recommend corrective actions regarding ineffi-
cient and uneconomical practices. If it is conducted in con-
junction with a program should-cost review, a separate
overhead should-cost review report is not required. However,
the findings and recommendations of the overhead should-
cost team, or any separate overhead should-cost review report,
shall be provided to the ACO. The ACO should use this infor-
mation to form the basis for the Government position in nego-
tiating an FPRA with the contractor. The ACO shall establish
a follow-up plan to monitor the correction of the uneconomi-
cal or inefficient practices.

15.407-5 Estimating systems.

(a) Using an acceptable estimating system for proposal
preparation benefits both the Government and the contractor
by increasing the accuracy and reliability of individual pro-
posals. Cognizant audit activities, when it is appropriate to do
so, shall establish and manage regular programs for reviewing
selected contractors’ estimating systems or methods, in order
to reduce the scope of reviews to be performed on individual
proposals, expedite the negotiation process, and increase the
reliability of proposals. The results of estimating system
reviews shall be documented in survey reports.

(b) The auditor shall send a copy of the estimating system
survey report and a copy of the official notice of corrective
action required to each contracting office and contract admin-
istration office having substantial business with that contrac-
tor. Significant deficiencies not corrected by the contractor
shall be a consideration in subsequent proposal analyses and
negotiations.

15.408 Solicitation provisions and contract clauses.

(a) Changes or Additions to Make-or-Buy Program. The
contracting officer shall insert the clause at 52.215-9, Changes
or Additions to Make-or-Buy Program, in solicitations and
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contracts when it is contemplated that a make-or-buy program
will be incorporated in the contract. If a less economical
“make” or “buy” categorization is selected for one or more
items of significant value, the contracting officer shall use the
clause with—

(1) Its Alternate I, if a fixed-price incentive contract is
contemplated; or

(2) Its Alternate 11, if a cost-plus-incentive-fee contract
is contemplated.

(b) Price Reduction for Defective Cost or Pricing Data.
The contracting officer shall, when contracting by negotia-
tion, insert the clause at 52.215-10, Price Reduction for
Defective Cost or Pricing Data, in solicitations and contracts
when it is contemplated that cost or pricing data will be
required from the contractor or any subcontractor (see
15.403-4).

(c) Price Reduction for Defective Cost or Pricing Data—
Modifications. The contracting officer shall, when contracting
by negotiation, insert the clause at 52.215-11, Price Reduction
for Defective Cost or Pricing Data—Modifications, in solici-
tations and contracts when it is contemplated that cost or pric-
ing data will be required from the contractor or any
subcontractor (see 15.403-4) for the pricing of contract mod-
ifications, and the clause prescribed in paragraph (b) of this
section has not been included.

(d) Subcontractor Cost or Pricing Data. The contracting
officer shall insert the clause at 52.215-12, Subcontractor Cost
or Pricing Data, in solicitations and contracts when the clause
prescribed in paragraph (b) of this section is included.

(e) Subcontractor Cost or Pricing Data—Modifications.
The contracting officer shall insert the clause at 52.215-13,
Subcontractor Cost or Pricing Data—Modifications, in solic-
itations and contracts when the clause prescribed in
paragraph (c) of this section is included.

(f) Integrity of Unit Prices. (1) The contracting officer
shall insert the clause at 52.215-14, Integrity of Unit Prices,
in solicitations and contracts except for-

(i) Acquisitions at or below the simplified acquisi-
tion threshold;

(i1)) Construction or architect-engineer services
under Part 36;

(iii) Utility services under Part 41;

(iv) Service contracts where supplies are not
required;

(v) Acquisitions of commercial items; and

(vi) Contracts for petroleum products.

(2) The contracting officer shall insert the clause with its
Alternate I when contracting without adequate price compe-
tition or when prescribed by agency regulations.

(g) Pension Adjustments and Asset Reversions. The con-
tracting officer shall insert the clause at 52.215-15, Pension
Adjustments and Asset Reversions, in solicitations and con-
tracts for which it is anticipated that cost or pricing data will
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Subpart 15.6—Unsolicited Proposals

15.600 Scope of subpart.

This subpart sets forth policies and procedures concerning
the submission, receipt, evaluation, and acceptance or rejec-
tion of unsolicited proposals.

15.601 Definitions.

As used in this subpart—

“Advertising material” means material designed to
acquaint the Government with a prospective contractor’s
present products, services, or potential capabilities, or
designed to stimulate the Government’s interest in buying
such products or services.

“Commercial item offer” means an offer of a commercial
item that the vendor wishes to see introduced in the Govern-
ment’s supply system as an alternate or a replacement for an
existing supply item. This term does not include innovative or
unique configurations or uses of commercial items that are
being offered for further development and that may be sub-
mitted as an unsolicited proposal.

“Contribution” means a concept, suggestion, or idea pre-
sented to the Government for its use with no indication that the
source intends to devote any further effort to it on the Govern-
ment’s behalf.

15.602 Policy.

It is the policy of the Government to encourage the submis-
sion of new and innovative ideas in response to Broad Agency
Announcements, Small Business Innovation Research topics,
Small Business Technology Transfer Research topics, Pro-
gram Research and Development Announcements, or any
other Government-initiated solicitation or program. When the
new and innovative ideas do not fall under topic areas publi-
cized under those programs or techniques, the ideas may be
submitted as unsolicited proposals.

15.603 General.

(a) Unsolicited proposals allow unique and innovative
ideas or approaches that have been developed outside the
Government to be made available to Government agencies for
use in accomplishment of their missions. Unsolicited propos-
als are offered with the intent that the Government will enter
into a contract with the offeror for research and development
or other efforts supporting the Government mission, and often
represent a substantial investment of time and effort by the
offeror.

(b) Advertising material, commercial item offers, or con-
tributions, as defined in 15.601, or routine correspondence on
technical issues, are not unsolicited proposals.

(c) A valid unsolicited proposal must—

(1) Be innovative and unique;

(2) Be independently originated and developed by the
offeror;

(3) Be prepared without Government supervision,
endorsement, direction, or direct Government involvement;

(4) Include sufficient detail to permit a determination
that Government support could be worthwhile and the pro-
posed work could benefit the agency’s research and develop-
ment or other mission responsibilities;

(5) Not be an advance proposal for a known agency
requirement that can be acquired by competitive methods; and

(6) Not address a previously published agency
requirement.

(d) Unsolicited proposals in response to a publicized gen-

eral statement of agency needs are considered to be indepen-
dently originated.

(e) Agencies must evaluate unsolicited proposals for
energy-savings performance contracts in accordance with the
procedures in 10 CFR 436.33(b).

15.604 Agency points of contact.

(a) Preliminary contact with agency technical or other
appropriate personnel before preparing a detailed unsolicited
proposal or submitting proprietary information to the Govern-
ment may save considerable time and effort for both parties
(see 15.201). Agencies must make available to potential off-
erors of unsolicited proposals at least the following
information:

(1) Definition (see 2.101) and content (see 15.605) of an
unsolicited proposal acceptable for formal evaluation.

(2) Requirements concerning responsible prospective
contractors (see Subpart 9.1), and organizational conflicts of
interest (see Subpart 9.5).

(3) Guidance on preferred methods for submitting
ideas/concepts to the Government, such as any agency:
upcoming solicitations; Broad Agency Announcements;
Small Business Innovation Research programs; Small Busi-
ness Technology Transfer Research programs; Program
Research and Development Announcements; or grant
programs.

(4) Agency points of contact for information regarding
advertising, contributions, and other types of transactions
similar to unsolicited proposals.

(5) Information sources on agency objectives and areas
of potential interest.

(6) Procedures for submission and evaluation of unso-
licited proposals.

(7) Instructions for identifying and marking proprietary
information so that it is protected and restrictive legends con-
form to 15.609.

(b) Only the cognizant contracting officer has the authority
to bind the Government regarding unsolicited proposals.
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15.605 Content of unsolicited proposals.

Unsolicited proposals should contain the following infor-
mation to permit consideration in an objective and timely
manner:

(a) Basic information including—

(1) Offeror’s name and address and type of organiza-
tion; e.g., profit, nonprofit, educational, small business;

(2) Names and telephone numbers of technical and busi-
ness personnel to be contacted for evaluation or negotiation
purposes;

(3) Identification of proprietary data to be used only for
evaluation purposes;

(4) Names of other Federal, State, or local agencies or
parties receiving the proposal or funding the proposed effort;

(5) Date of submission; and

(6) Signature of a person authorized to represent and
contractually obligate the offeror.

(b) Technical information including—

(1) Concise title and abstract (approximately 200
words) of the proposed effort;

(2) A reasonably complete discussion stating the objec-
tives of the effort or activity, the method of approach and
extent of effort to be employed, the nature and extent of the
anticipated results, and the manner in which the work will
help to support accomplishment of the agency’s mission;

(3) Names and biographical information on the off-
eror’s key personnel who would be involved, including alter-
nates; and

(4) Type of support needed from the agency;
e.g., Government property or personnel resources.

(c) Supporting information including—

(1) Proposed price or total estimated cost for the effort
in sufficient detail for meaningful evaluation;

(2) Period of time for which the proposal is valid (a
6-month minimum is suggested);

(3) Type of contract preferred;

(4) Proposed duration of effort;

(5) Brief description of the organization, previous expe-
rience, relevant past performance, and facilities to be used;

(6) Other statements, if applicable, about organizational
conflicts of interest, security clearances, and environmental
impacts; and

(7) The names and telephone numbers of agency tech-
nical or other agency points of contact already contacted
regarding the proposal.

15.606 Agency procedures.

(a) Agencies shall establish procedures for controlling the
receipt, evaluation, and timely disposition of unsolicited pro-
posals consistent with the requirements of this subpart. The
procedures shall include controls on the reproduction and dis-
position of proposal material, particularly data identified by
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the offeror as subject to duplication, use, or disclosure
restrictions.

(b) Agencies shall establish agency points of contact (see
15.604) to coordinate the receipt and handling of unsolicited
proposals.

15.606-1 Receipt and initial review.

(a) Before initiating a comprehensive evaluation, the
agency contact point shall determine if the proposal—

(1) Is a valid unsolicited proposal, meeting the require-
ments of 15.603(c);

(2) Is suitable for submission in response to an existing
agency requirement (see 15.602);

(3) Is related to the agency mission;

(4) Contains sufficient technical information and cost-
related or price-related information for evaluation;

(5) Has overall scientific, technical, or socioeconomic
merit;

(6) Has been approved by a responsible official or other
representative authorized to obligate the offeror contractually;
and

(7) Complies with the marking requirements of 15.609.

(b) If the proposal meets these requirements, the contact
point shall promptly acknowledge receipt and process the
proposal.

(c) If a proposal is rejected because the proposal does not
meet the requirements of paragraph (a) of this subsection, the
agency contact point shall promptly inform the offeror of the
reasons for rejection in writing and of the proposed disposi-
tion of the unsolicited proposal.

15.606-2 Evaluation.

(a) Comprehensive evaluations shall be coordinated by the
agency contact point, who shall attach or imprint on each
unsolicited proposal, circulated for evaluation, the legend
required by 15.609(d). When performing a comprehensive
evaluation of an unsolicited proposal, evaluators shall con-
sider the following factors, in addition to any others appropri-
ate for the particular proposal:

(1) Unique, innovative, and meritorious methods,
approaches, or concepts demonstrated by the proposal;

(2) Overall scientific, technical, or socioeconomic mer-
its of the proposal;

(3) Potential contribution of the effort to the agency’s
specific mission;

(4) The offeror’s capabilities, related experience, facil-
ities, techniques, or unique combinations of these that are inte-
gral factors for achieving the proposal objectives;

(5) The qualifications, capabilities, and experience of
the proposed principal investigator, team leader, or key per-
sonnel critical to achieving the proposal objectives; and

(6) The realism of the proposed cost.
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Subpart 16.3—Cost-Reimbursement
Contracts

16.301 General.

16.301-1 Description.

Cost-reimbursement types of contracts provide for pay-
ment of allowable incurred costs, to the extent prescribed in
the contract. These contracts establish an estimate of total cost
for the purpose of obligating funds and establishing a ceiling
that the contractor may not exceed (except at its own risk)
without the approval of the contracting officer.

16.301-2 Application.

Cost-reimbursement contracts are suitable for use only
when uncertainties involved in contract performance do not
permit costs to be estimated with sufficient accuracy to use
any type of fixed-price contract.

16.301-3 Limitations.
(a) A cost-reimbursement contract may be used only
when—
(1) The contractor’s accounting system is adequate for
determining costs applicable to the contract; and
(2) Appropriate Government surveillance during per-
formance will provide reasonable assurance that efficient
methods and effective cost controls are used.
(b) The use of cost-reimbursement contracts is prohibited
for the acquisition of commercial items (see Parts 2 and 12).

16.302 Cost contracts.

(a) Description. A cost contract is a cost-reimbursement
contract in which the contractor receives no fee.

(b) Application. A cost contract may be appropriate for
research and development work, particularly with nonprofit
educational institutions or other nonprofit organizations.

(c) Limitations. See 16.301-3.

16.303 Cost-sharing contracts.

(a) Description. A cost-sharing contract is a cost-reim-
bursement contract in which the contractor receives no fee and
is reimbursed only for an agreed-upon portion of its allowable
costs.

(b) Application. A cost-sharing contract may be used when
the contractor agrees to absorb a portion of the costs, in the
expectation of substantial compensating benefits.

(c) Limitations. See 16.301-3.

16.304 Cost-plus-incentive-fee contracts.

A cost-plus-incentive-fee contract is a cost-reimbursement
contract that provides for an initially negotiated fee to be
adjusted later by a formula based on the relationship of total
allowable costs to total target costs. Cost-plus-incentive-fee

contracts are covered in Subpart 16.4, Incentive Contracts.
See 16.405-1 for a more complete description and discussion
of application of these contracts. See 16.301-3 for limitations.

16.305 Cost-plus-award-fee contracts.

A cost-plus-award-fee contract is a cost-reimbursement
contract that provides for a fee consisting of (a) a base amount
(which may be zero) fixed at inception of the contract and
(b) an award amount, based upon a judgmental evaluation by
the Government, sufficient to provide motivation for excel-
lence in contract performance. Cost-plus-award-fee contracts
are covered in Subpart 16.4, Incentive Contracts. See
16.405-2 for a more complete description and discussion of
application of these contracts. See 16.301-3 and 16.405-2(c)
for limitations.

16.306 Cost-plus-fixed-fee contracts.

(a) Description. A cost-plus-fixed-fee contract is a cost-
reimbursement contract that provides for payment to the con-
tractor of a negotiated fee that is fixed at the inception of the
contract. The fixed fee does not vary with actual cost, but may
be adjusted as a result of changes in the work to be performed
under the contract. This contract type permits contracting for
efforts that might otherwise present too great a risk to contrac-
tors, but it provides the contractor only a minimum incentive
to control costs.

(b) Application. (1) A cost-plus-fixed-fee contract is suit-
able for use when the conditions of 16.301-2 are present and,
for example—

(i) The contract is for the performance of research or
preliminary exploration or study, and the level of effort
required is unknown; or

(i1)) The contract is for development and test, and
using a cost-plus-incentive-fee contract is not practical.

(2) A cost-plus-fixed-fee contract normally should not
be used in development of major systems (see Part 34) once
preliminary exploration, studies, and risk reduction have indi-
cated a high degree of probability that the development is
achievable and the Government has established reasonably
firm performance objectives and schedules.

(¢) Limitations. No cost-plus-fixed-fee contract shall be
awarded unless the contracting officer complies with all lim-
itations in 15.404-4(c)(4)(i) and 16.301-3.

(d) Completion and term forms. A cost-plus-fixed-fee con-
tract may take one of two basic forms—completion or term.

(1) The completion form describes the scope of work by
stating a definite goal or target and specifying an end product.
This form of contract normally requires the contractor to com-
plete and deliver the specified end product (e.g., a final report
of research accomplishing the goal or target) within the esti-
mated cost, if possible, as a condition for payment of the entire
fixed fee. However, in the event the work cannot be completed
within the estimated cost, the Government may require more
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effort without increase in fee, provided the Government
increases the estimated cost.

(2) The term form describes the scope of work in gen-
eral terms and obligates the contractor to devote a specified
level of effort for a stated time period. Under this form, if the
performance is considered satisfactory by the Government,
the fixed fee is payable at the expiration of the agreed-upon
period, upon contractor statement that the level of effort spec-
ified in the contract has been expended in performing the con-
tract work. Renewal for further periods of performance is a
new acquisition that involves new cost and fee arrangements.

(3) Because of the differences in obligation assumed by
the contractor, the completion form is preferred over the term
form whenever the work, or specific milestones for the work,
can be defined well enough to permit development of esti-
mates within which the contractor can be expected to com-
plete the work.

(4) The term form shall not be used unless the contractor
is obligated by the contract to provide a specific level of effort
within a definite time period.

16.307 Contract clauses.

(a)(1) The contracting officer shall insert the clause at
52.216-7, Allowable Cost and Payment, in solicitations and
contracts when a cost-reimbursement contract or a time-and-
materials contract (other than a contract for a commercial
item) is contemplated. If the contract is with an educational
institution, modify the clause by deleting from paragraph (a)
the words “Subpart 31.2” and substituting for them “Subpart
31.3.” If the contract is with a State or local government, mod-
ify the clause by deleting from paragraph (a) the words “Sub-
part 31.2” and substituting for them “Subpart 31.6.” If the
contract is with a nonprofit organization other than an educa-
tional institution, a State or local government, or a nonprofit
organization exempted under OMB Circular No. A-122, mod-
ify the clause by deleting from paragraph (a) the words “Sub-
part 31.2” and substituting for them “Subpart 31.7.” If the
contract is a time-and-materials contract, the clause at 52.216-
7 applies only to the portion of the contract that provides for
reimbursement of materials (as defined in the clause at
52.232-7) at actual cost.

16.3-2

(2) If the contract is a construction contract and contains
the clause at 52.232-27, Prompt Payment for Construction
Contracts, the contracting officer shall use the clause at
52.216-7 with its Alternate I.

(b) The contracting officer shall insert the clause at
52.216-8, Fixed Fee, in solicitations and contracts when a
cost-plus-fixed-fee contract (other than a construction con-
tract) is contemplated.

(¢) The contracting officer shall insert the clause at
52.216-9, Fixed-Fee—Construction, in solicitations and con-
tracts when a cost-plus-fixed-fee construction contract is
contemplated.

(d) The contracting officer shall insert the clause at
52.216-10, Incentive Fee, in solicitations and contracts when
a cost-plus-incentive-fee contract is contemplated.

(e)(1) The contracting officer shall insert the clause at
52.216-11, Cost Contract—No Fee, in solicitations and con-
tracts when a cost-reimbursement contract is contemplated
that provides no fee and is not a cost-sharing contract.

(2) If a cost-reimbursement research and development
contract with an educational institution or a nonprofit organi-
zation that provides no fee or other payment above cost and
is not a cost-sharing contract is contemplated, and if the con-
tracting officer determines that withholding of a portion of
allowable costs is not required, the contracting officer shall
use the clause with its Alternate 1.

(H)(1) The contracting officer shall insert the clause at
52.216-12, Cost-Sharing Contract—No Fee, in solicitations
and contracts when a cost-sharing contract is contemplated.

(2) If a cost-sharing research and development contract
with an educational institution or a nonprofit organization is
contemplated, and if the contracting officer determines that
withholding of a portion of allowable costs is not required, the
contracting officer shall use the clause with its Alternate I.

(g) The contracting officer shall insert the clause at
52.216-15, Predetermined Indirect Cost Rates, in solicitations
and contracts when a cost-reimbursement research and devel-
opment contract with an educational institution (see
42.705-3(b)) is contemplated and predetermined indirect cost
rates are to be used.
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17.605

Subpart 17.6—Management and Operating
Contracts

17.600 Scope of subpart.

This subpart prescribes policies and procedures for man-
agement and operating contracts for the Department of
Energy and any other agency having requisite statutory
authority.

17.601 Definition.

“Management and operating contract” means an agree-
ment under which the Government contracts for the operation,
maintenance, or support, on its behalf, of a Government-
owned or -controlled research, development, special produc-
tion, or testing establishment wholly or principally devoted to
one or more major programs of the contracting Federal
agency.

17.602 Policy.

(a) Heads of agencies, with requisite statutory authority,
may determine in writing to authorize contracting officers to
enter into or renew any management and operating contract in
accordance with the agency’s statutory authority, or the Com-
petition in Contracting Act of 1984, and the agency’s regula-
tions governing such contracts. This authority shall not be
delegated. Every contract so authorized shall show its autho-
rization upon its face.

(b) Agencies may authorize management and operating
contracts only in a manner consistent with the guidance of this
subpart and only if they are consistent with the situations
described in 17.604.

(c) Within 2 years of the effective date of this regulation,
agencies shall review their current contractual arrangements
in the light of the guidance of this subpart, in order to—

(1) Identify, modify as necessary, and authorize man-
agement and operating contracts; and

(2) Modify as necessary or terminate contracts not so
identified and authorized, except that any contract with less
than 4 years remaining as of the effective date of this regula-
tion need not be terminated, nor need it be identified, modi-
fied, or authorized unless it is renewed or its terms are
substantially renegotiated.

17.603 Limitations.
(a) Management and operating contracts shall not be
authorized for—

(1) Functions involving the direction, supervision, or
control of Government personnel, except for supervision inci-
dental to training;

(2) Functions involving the exercise of police or regu-
latory powers in the name of the Government, other than
guard or plant protection services;

(3) Functions of determining basic Government
policies;

(4) Day-to-day staff or management functions of the
agency or of any of its elements; or

(5) Functions that can more properly be accomplished
in accordance with Subpart 45.3, Authorizing the Use and
Rental of Government Property.

(b) Since issuance of an authorization under 17.602(a) is
deemed sufficient proof of compliance with paragraph (a)
immediately above, nothing in paragraph (a) immediately
above shall affect the wvalidity or legality of such an
authorization.

(c) For use of project labor agreements, see 36.202(d).

17.604 Identifying management and operating contracts.

A management and operating contract is characterized
both by its purpose (see 17.601) and by the special relation-
ship it creates between Government and contractor. The fol-
lowing criteria can generally be applied in identifying
management and operating contracts:

(a) Government-owned or -controlled facilities must be
utilized; for instance—

(1) In the interest of national defense or mobilization
readiness;

(2) To perform the agency’s mission adequately; or

(3) Because private enterprise is unable or unwilling to
use its own facilities for the work.

(b) Because of the nature of the work, or because it is to be
performed in Government facilities, the Government must
maintain a special, close relationship with the contractor and
the contractor’s personnel in various important areas
(e.g., safety, security, cost control, site conditions).

(c) The conduct of the work is wholly or at least substan-
tially separate from the contractor’s other business, if any.

(d) The work is closely related to the agency’s mission and
is of a long-term or continuing nature, and there is a need—

(1) To ensure its continuity; and

(2) For special protection covering the orderly transi-
tion of personnel and work in the event of a change in
contractors.

17.605 Award, renewal, and extension.

(a) Effective work performance under management and
operating contracts usually involves high levels of expertise
and continuity of operations and personnel. Because of pro-
gram requirements and the unusual (sometimes unique)
nature of the work performed under management and operat-
ing contracts, the Government is often limited in its ability to
effect competition or to replace a contractor. Therefore con-
tracting officers should take extraordinary steps before award
to assure themselves that the prospective contractor’s techni-
cal and managerial capacity are sufficient, that organizational
conflicts of interest are adequately covered, and that the con-
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tract will grant the Government broad and continuing rights to
involve itself, if necessary, in technical and managerial deci-
sionmaking concerning performance.

(b) The contracting officer shall review each management
and operating contract, following agency procedures, at
appropriate intervals and at least once every 5 years. The
review should determine whether meaningful improvement in
performance or cost might reasonably be achieved. Any
extension or renewal of an operating and management con-
tract must be authorized at a level within the agency no lower
than the level at which the original contract was authorized in
accordance with 17.602(a).

17.6-2  (FAC 2005-17)

(c) Replacement of an incumbent contractor is usually
based largely upon expectation of meaningful improvement in
performance or cost. Therefore, when reviewing contractor
performance, contracting officers should consider—

(1) The incumbent contractor’s overall performance,
including, specifically, technical, administrative, and cost
performance;

(2) The potential impact of a change in contractors on
program needs, including safety, national defense, and mobi-
lization considerations; and

(3) Whether it is likely that qualified offerors will com-
pete for the contract.

% % %
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SUBPART 18.1—AVAILABLE ACQUISITION FLEXIBILITIES

18.112

18.000 Scope of part.

(a) This part identifies acquisition flexibilities that are
available for emergency acquisitions. These flexibilities are
specific techniques or procedures that may be used to stream-
line the standard acquisition process. This part includes—

(1) Generally available flexibilities; and

(2) Emergency acquisition flexibilities that are avail-
able only under prescribed circumstances.

(b) The acquisition flexibilities in this part are not exempt
from the requirements and limitations set forth in FAR Part 3,
Improper Business Practices and Personal Conflicts of Inter-
est.

18.001 Definition.

“Emergency acquisition flexibilities”, as used in this part,
means flexibilities provided with respect to any acquisition of
supplies or services by or for an executive agency that, as
determined by the head of an executive agency, may be
used—

(a) In support of a contingency operation as defined in
2.101;

(b) To facilitate the defense against or recovery from
nuclear, biological, chemical, or radiological attack against
the United States; or

(c) When the President declares an incident of national sig-
nificance, emergency declaration, or a major disaster declara-
tion.

Subpart 18.1—Available Acquisition
Flexibilities

18.101 General.

The FAR includes many acquisition flexibilities that are
available to the contracting officer when certain conditions
are met. These acquisition flexibilities do not require an
emergency declaration or designation of contingency opera-
tion.

18.102 Central contractor registration.

Contracts awarded to support unusual and compelling
needs or emergency acquisitions are exempt from the require-
ments pertaining to Central Contractor Registration. (See
4.1102.)

18.103 Synopses of proposed contract actions.

Contracting officers need not submit a synopsis notice
when there is an unusual and compelling urgency and the
Government would be seriously injured if the agency com-
plied with the notice time periods. (See 5.202(a)(2).)

18.104 Unusual and compelling urgency.
Agencies may limit the number of sources and full and

open competition need not be provided for contracting actions
involving urgent requirements. (See 6.302-2.)

18.105 Federal Supply Schedules (FSSs), multi-agency
blanket purchase agreements (BPAs), and multi-
agency indefinite delivery contracts.

Streamlined procedures and a broad range of goods and
services may be available under Federal Supply Schedule
contracts (see Subpart 8.4), multi-agency BPAs (See 8.405-
3(a)(4)), or multi-agency, indefinite-delivery contracts (see
16.505(a)(7)). These contracting methods may offer agency
advance planning, pre-negotiated line items, and special terms
and conditions that permit rapid response.

18.106 Javits-Wagner-O’Day (JWOD) specification
changes.

Contracting officers are not held to the notification
required when changes in JWOD specifications or descrip-
tions are required to meet emergency needs. (See 8.712(d).)

18.107 Qualifications requirements.

Agencies may determine not to enforce qualification
requirements when an emergency exists. (See 9.206-1.)

18.108 Priorities and allocations.

The Defense Priorities and Allocations System (DPAS)
supports authorized national defense programs and was estab-
lished to facilitate rapid industrial mobilization in case of a
national emergency. (See Subpart 11.6.)

18.109 Soliciting from a single source.

For purchases not exceeding the simplified acquisition
threshold, contracting officers may solicit from one source
under certain circumstances. (See 13.106-1(b).)

18.110 Oral requests for proposals.

Oral requests for proposals are authorized under certain
conditions. (See 15.203(f).)

18.111 Letter contracts.

Letter contracts may be used when contract performance
must begin immediately. (See 16.603.)

18.112 Interagency acquisitions under the Economy Act.

Interagency acquisitions are authorized under certain con-
ditions. (See Subpart 17.5.)
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18.113 Contracting with the Small Business
Administration (The 8(a) Program).
Contracts may be awarded to the Small Business Admin-
istration (SBA) for performance by eligible 8(a) firms on
either a sole source or competitive basis. (See Subpart 19.8.)

18.114 HUBZone sole source awards.

Contracts may be awarded to Historically Underutilized
Business Zone (HUBZone) small business concerns on a sole
source basis. (See 19.1306.)

18.115 Service-disabled Veteran-owned Small Business
(SDVOSB) sole source awards.
Contracts may be awarded to Service-disabled Veteran-
owned Small Business (SDVOSB) concerns on a sole source
basis. (See 19.1406.)

18.116 Overtime approvals.
Overtime approvals may be retroactive if justified by
emergency circumstances. (See 22.103-4(i).)

18.117 Use of patented technology under the North
American Free Trade Agreement.
Requirement to obtain authorization prior to use of pat-
ented technology may be waived in circumstances of extreme
urgency or national emergency. (See 27.208.)

18.118 Bid guarantees.

The chief of the contracting office may waive the require-
ment to obtain a bid guarantee for emergency acquisitions
when a performance bond or a performance bond and pay-
ment bond is required. (See 28.101-1(c).)

18.119 Advance payments.

Agencies may authorize advance payments to facilitate
the national defense for actions taken under Public Law 85-
804 (see Part 50, Extraordinary Contractual Actions). These

18.1-2

advance payments may be made at or after award of sealed bid
contracts, as well as negotiated contracts. (See 32.405.)

18.120 Assignment of claims.

The use of the no-setoff provision may be appropriate to
facilitate the national defense in the event of a national emer-
gency or natural disaster. (See 32.803(d).)

18.121 Electronic funds transfer.

Electronic funds transfer payments may be waived for
acquisitions to support unusual and compelling needs or
emergency acquisitions. (See 32.1103(e).)

18.122 Protest to GAO.

When urgent and compelling circumstances exist, agency
protest override procedures allow the head of the contracting
activity to determine that the contracting process may con-
tinue after GAO has received a protest. (See 33.104(b) and

(©).)

18.123 Contractor rent-free use of Government property.

Rental requirements do not apply to items of Government
production and research property that are part of a general pro-
gram approved by the Federal Emergency Management
Agency and meet certain criteria. (See 45.301.)

18.124 Extraordinary contractual actions.

Part 50 prescribes policies and procedures for entering
into, amending, or modifying contracts in order to facilitate
the national defense under the extraordinary emergency
authority granted by Public Law 85-804 (50 U.S.C. 1431-
1434). This includes—

(a) Amending contracts without consideration (see 50.302-
1);

(b) Correcting or mitigating mistakes in a contract (see
50.302-2); and

(c) Formalizing informal commitments (See 50.302-3).
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19.803

Subpart 19.8—Contracting with the Small
Business Administration (The 8(a) Program)

19.800 General.

(a) Section8(a) of the Small Business Act
(15 U.S.C. 637(a)) established a program that authorizes the
Small Business Administration (SBA) to enter into all types
of contracts with other agencies and let subcontracts for per-
forming those contracts to firms eligible for program partici-
pation. The SBA’s subcontractors are referred to as “8(a)
contractors.”

(b) Contracts may be awarded to the SBA for performance
by eligible 8(a) firms on either a sole source or competitive
basis.

(c) When, acting under the authority of the program, the
SBA certifies to an agency that the SBA is competent and
responsible to perform a specific contract, the contracting
officer is authorized, in the contracting officer’s discretion, to
award the contract to the SBA based upon mutually agreeable
terms and conditions.

(d) The SBA refers to this program as the 8(a) Business
Development (BD) Program.

(e) Before deciding to set aside an acquisition in accor-
dance with Subpart 19.5, 19.13, or 19.14, the contracting
officer should review the acquisition for offering under the
8(a) Program. If the acquisition is offered to the SBA, SBA
regulations (13 CFR 126.607(b)) give first priority to HUB-
Zone 8(a) concerns.

(f) When SBA has delegated its 8(a) Program contract exe-
cution authority to an agency, the contracting officer must
refer to its agency supplement or other policy directives for
appropriate guidance.

19.801 [Reserved]

19.802 Selecting concerns for the 8(a) Program.

Selecting concerns for the 8(a) Program is the responsibil-
ity of the SBA and is based on the criteria established in
13 CFR 124.101-112.

19.803 Selecting acquisitions for the 8(a) Program.

Through their cooperative efforts, the SBA and an agency
match the agency’s requirements with the capabilities of 8(a)
concerns to establish a basis for the agency to contract with the
SBA under the program. Selection is initiated in one of three
ways—

(a) The SBA advises an agency contracting activity
through a search letter of an 8(a) firm’s capabilities and asks
the agency to identify acquisitions to support the firm’s busi-
ness plans. In these instances, the SBA will provide at least the
following information in order to enable the agency to match
an acquisition to the firm’s capabilities:

(1) Identification of the concern and its owners.

(2) Background information on the concern, including
any and all information pertaining to the concern’s technical
ability and capacity to perform.

(3) The firm’s present production capacity and related
facilities.

(4) The extent to which contracting assistance is needed
in the present and the future, described in terms that will
enable the agency to relate the concern’s plans to present and
future agency requirements.

(5) If construction is involved, the request shall also
include the following:

(i) The concern’s capabilities in and qualifications
for accomplishing various categories of maintenance, repair,
alteration, and construction work in specific categories such
as mechanical, electrical, heating and air conditioning, dem-
olition, building, painting, paving, earth work, waterfront
work, and general construction work.

(i1) The concern’s capacity in each construction cat-
egory in terms of estimated dollar value (e.g., electrical, up to
$100,000).

(b) The SBA identifies a specific requirement for a partic-
ular 8(a) firm or firms and asks the agency contracting activity
to offer the acquisition to the 8(a) Program for the firm(s). In
these instances, in addition to the information in paragraph (a)
of this section, the SBA will provide—

(1) A clear identification of the acquisition sought;
e.g., project name or number;

(2) A statement as to how any additional needed equip-
ment and real property will be provided in order to ensure that
the firm will be fully capable of satisfying the agency’s
requirements;

(3) If construction, information as to the bonding capa-
bility of the firm(s); and

(4) Either—

(i) If sole source request—

(A) The reasons why the firm is considered suit-
able for this particular acquisition; e.g., previous contracts for
the same or similar supply or service; and

(B) A statement that the firm is eligible in terms
of NAICS code, business support levels, and business activity
targets; or

(i1) If competitive, a statement that at least two 8(a)
firms are considered capable of satisfying the agency’s
requirements and a statement that the firms are also eligible in
terms of the NAICS code, business support levels, and busi-
ness activity targets. If requested by the contracting activity,
SBA will identify at least two such firms and provide infor-
mation concerning the firms’ capabilities.

(c) Agencies may also review other proposed acquisitions
for the purpose of identifying requirements which may be
offered to the SBA. Where agencies independently, or through
the self marketing efforts of an 8(a) firm, identify a require-
ment for the 8(a) Program, they may offer on behalf of a spe-
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cific 8(a) firm, for the 8(a) Program in general, or for 8(a)
competition (but see 19.800(e)).

19.804 Evaluation, offering, and acceptance.

19.804-1 Agency evaluation.

In determining the extent to which a requirement should be
offered in support of the 8(a) Program, the agency should
evaluate—

(a) Its current and future plans to acquire the specific items
or work that 8(a) contractors are seeking to provide, identified
in terms of—

(1) Quantities required or the number of construction
projects planned; and

(2) Performance or delivery requirements, including
required monthly production rates, when applicable;

(b) Its current and future plans to acquire items or work
similar in nature and complexity to that specified in the busi-
ness plan;

(¢) Problems encountered in previous acquisitions of the
items or work from the 8(a) contractors and/or other
contractors;

(d) The impact of any delay in delivery;

(e) Whether the items or work have previously been
acquired using small business set-asides; and

(f) Any other pertinent information about known 8(a) con-
tractors, the items, or the work. This includes any information
concerning the firms’ capabilities. When necessary, the con-
tracting agency shall make an independent review of the fac-
tors in 19.803(a) and other aspects of the firms’ capabilities
which would ensure the satisfactory performance of the
requirement being considered for commitment to the 8(a)
Program.

19.804-2 Agency offering.

(a) After completing its evaluation, the agency must notify
the SBA of the extent of its plans to place 8(a) contracts with
the SBA for specific quantities of items or work. The notifi-
cation must identify the time frames within which prime con-
tract and subcontract actions must be completed in order for
the agency to meet its responsibilities. The notification must
also contain the following information applicable to each pro-
spective contract:

(1) A description of the work to be performed or items
to be delivered, and a copy of the statement of work, if
available.

(2) The estimated period of performance.

(3) The NAICS code that applies to the principal nature
of the acquisition.

(4) The anticipated dollar value of the requirement,
including options, if any.

19.8-2

(5) Any special restrictions or geographical limitations
on the requirement (for construction, include the location of
the work to be performed).

(6) Any special capabilities or disciplines needed for
contract performance.

(7) The type of contract anticipated.

(8) The acquisition history, if any, of the requirement,
including the names and addresses of any small business con-
tractors that have performed this requirement during the pre-
vious 24 months.

(9) A statement that prior to the offering no solicitation
for the specific acquisition has been issued as a small busi-
ness, HUBZone, or service-disabled veteran-owned small
business set-aside and that no other public communication
(such as a notice through the Governmentwide point of entry
(GPE)) has been made showing the contracting agency’s clear
intention to set-aside the acquisition for small business, HUB-
Zone small business, or service-disabled veteran-owned small
business concerns.

(10) Identification of any particular 8(a) concern desig-
nated for consideration, including a brief justification, such
as—

(i) The 8(a) concern, through its own efforts, mar-
keted the requirement and caused it to be reserved for the 8(a)
Program; or

(i) The acquisition is a follow-on or renewal con-
tract and the nominated concern is the incumbent.

(11) Bonding requirements, if applicable.

(12) Identification of all known 8(a) concerns, includ-
ing HUBZone 8(a) concerns, that have expressed an interest
in being considered for the specific requirement.

(13) Identification of all SBA field offices that have
asked for the acquisition for the 8(a) Program.

(14) A request, if appropriate, that a requirement with an
estimated contract value under the applicable competitive
threshold be awarded as an 8(a) competitive contract
(see 19.805-1(d)).

(15) A request, if appropriate, that a requirement with a
contract value over the applicable competitive threshold be
awarded as a sole source contract (see 19.805-1(Db)).

(16) Any other pertinent and reasonably available data.

(b)(1) An agency offering a construction requirement
should submit it to the SBA District Office for the geograph-
ical area where the work is to be performed.

(2) Sole source requirements, other than construction,
should be forwarded directly to the district office that services
the nominated firm. If the contracting officer is not nominat-
ing a specific firm, the offering letter should be forwarded to
the district office servicing the geographical area in which the
contracting office is located.

(c) All requirements for 8(a) competition, other than con-
struction, should be forwarded to the district office servicing
the geographical area in which the contracting office is
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SUBPART 19.11—PRICE EVALUATION ADJUSTMENT FOR SMALL DISADVANTAGED BUSINESS CONCERNS

19.1104

Subpart 19.11—Price Evaluation
Adjustment for Small Disadvantaged
Business Concerns

19.1101 General.

A price evaluation adjustment for small disadvantaged
business concerns shall be applied as determined by the
Department of Commerce (see 19.201(b)). Joint ventures
may qualify provided the requirements set forth in
13 CFR 124.1002(f) are met.

19.1102 Applicability.

(a) This subpart applies to the Department of Defense,
National Aeronautics and Space Administration, and the
U.S. Coast Guard. Civilian agencies do not have the statutory
authority (originally authorized in the Federal Acquisition
Streamlining Act of 1994 (Public Law 103-355, Sec. 7102))
for use of the Small Disadvantaged Business (SDB) price
evaluation adjustment.

(b) Use the price evaluation adjustment in competitive
acquisitions in the authorized NAICS Industry Subsector.

(¢) Do not use the price evaluation adjustment in
acquisitions—

(1) That are less than or equal to the simplified acquisi-
tion threshold;

(2) That are awarded pursuant to the 8(a) Program;

(3) That are set aside for small business concerns;

(4) That are set aside for HUBZone small business
concerns;

(5) That are set-aside for service-disabled veteran-
owned small business concerns;

(6) Where price is not a selection factor so that a price
evaluation adjustment would not be considered
(e.g., architect/engineer acquisitions); or

(7) Where all fair and reasonable offers are accepted
(e.g., the award of multiple award schedule contracts).

19.1103 Procedures.

(a) Give offers from small disadvantaged business con-
cerns a price evaluation adjustment by adding the factor deter-
mined by the Department of Commerce to all offers, except—

(1) Offers from small disadvantaged business concerns
that have not waived the evaluation adjustment; or, if a price
evaluation adjustment for small disadvantaged business con-
cerns is authorized on a regional basis, offers from small dis-
advantaged business concerns, whose address is in such a
region, that have not waived the evaluation adjustment; or

(2) An otherwise successful offer from a historically
black college or university or minority institution.

(b) Apply the factor to a line item or a group of line items
on which award may be made. Add other evaluation factors
such as transportation costs or rent-free use of Government
property to the offers before applying the price evaluation
adjustment.

(c) Do not evaluate offers using the price evaluation adjust-
ment when it would cause award, as a result of this adjust-
ment, to be made at a price that exceeds fair market price by
more than the factor as determined by the Department of
Commerce (see 19.202-6(a)).

19.1104 Contract clause.

Insert the clause at 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns, in
solicitations and contracts when the circumstances in 19.1101
and 19.1102 apply. If a price evaluation adjustment is autho-
rized on a regional basis, the clause shall be included in the
solicitation even if the place of performance is outside an
authorized region. The contracting officer shall insert the
authorized price evaluation adjustment factor. The clause
shall be used with its Alternate I when the contracting officer
determines that there are no small disadvantaged business
manufacturers that can meet the requirements of the solicita-
tion. The clause shall be used with its Alternate Il when a price
evaluation adjustment is authorized on a regional basis.
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Subpart 19.13—Historically Underutilized
Business Zone (HUBZone) Program

19.1301 General.

(a) The Historically Underutilized Business Zone (HUB-
Zone) Act of 1997 (15 U.S.C. 631 note) created the HUB-
Zone Program (sometimes referred to as the “HUBZone
Empowerment Contracting Program™).

(b) The purpose of the HUBZone Program is to provide
Federal contracting assistance for qualified small business
concerns located in historically underutilized business zones,
in an effort to increase employment opportunities, investment,
and economic development in those areas.

19.1302 Applicability.
The procedures in this subpart apply to all Federal agencies
that employ one or more contracting officers.

19.1303 Status as a qualified HUBZone small business
concern.

(a) Status as a qualified HUBZone small business concern
is determined by the Small Business Administration (SBA) in
accordance with 13 CFR Part 126.

(b) If the SBA determines that a concern is a qualified
HUBZone small business concern, it will issue a certification
to that effect and will add the concern to the List of Qualified
HUBZone Small Business Concerns on its Internet website at
http://www.sba.gov/hubzone. A firm on the list is eligible for
HUBZone program preferences without regard to the place of
performance. The concern must appear on the list to be a
HUBZone small business concern.

(c) A joint venture (see 19.101) may be considered a HUB-
Zone small business if the business entity meets all the criteria
in 13 CFR 126.616.

(d) Except for construction or services, any HUBZone
small business concern (nonmanufacturer) proposing to fur-
nish a product that it did not itself manufacture must furnish
the product of a HUBZone small business concern manufac-
turer to receive a benefit under this subpart.

19.1304 Exclusions.
This subpart does not apply to—
(a) Requirements that can be satisfied through award to—
(1) Federal Prison Industries, Inc. (see Subpart 8.6); or
(2) Javits-Wagner-O’Day Act participating non-profit
agencies for the blind or severely disabled (see Subpart 8.7);
(b) Orders under indefinite delivery contracts (see
Subpart 16.5);
(¢) Orders against Federal Supply Schedules (see
Subpart 8.4);
(d) Requirements currently being performed by an 8(a)
participant or requirements SBA has accepted for perfor-
mance under the authority of the 8(a) Program, unless SBA

has consented to release the requirements from the 8(a)
Program;

(e) Requirements that do not exceed the micro-purchase
threshold; or

(f) Requirements for commissary or exchange resale items.

19.1305 HUBZone set-aside procedures.

(a) A participating agency contracting officer shall set
aside acquisitions exceeding the simplified acquisition thresh-
old for competition restricted to HUBZone small business
concerns when the requirements of paragraph (b) of this sec-
tion can be satisfied. The contracting officer shall consider
HUBZone set-asides before considering HUBZone sole
source awards (see 19.1306) or small business set-asides (see
Subpart 19.5).

(b) To set aside an acquisition for competition restricted to
HUBZone small business concerns, the contracting officer
must have a reasonable expectation that—

(1) Offers will be received from two or more HUBZone
small business concerns; and
(2) Award will be made at a fair market price.

(c) A participating agency may set aside acquisitions
exceeding the micro-purchase threshold but not exceeding the
simplified acquisition threshold for competition restricted to
HUBZone small business concerns at the sole discretion of the
contracting officer, provided the requirements of
paragraph (b) of this section can be satisfied.

(d) If the contracting officer receives only one acceptable
offer from a qualified HUBZone small business concern in
response to a set aside, the contracting officer should make an
award to that concern. If the contracting officer receives no
acceptable offers from HUBZone small business concerns,
the HUBZone set-aside shall be withdrawn and the require-
ment, if still valid, set aside for small business concerns, as
appropriate (see Subpart 19.5).

(e) The procedures at 19.202-1 and, except for acquisitions
not exceeding the simplified acquisition threshold, at 19.402
apply to this section. When the SBA intends to appeal a con-
tracting officer’s decision to reject a recommendation of the
SBA procurement center representative (or, if a procurement
center representative is not assigned, see 19.402(a)) to set
aside an acquisition for competition restricted to HUBZone
small business concerns, the SBA procurement center repre-
sentative shall notify the contracting officer, in writing, of its
intent within 5 working days of receiving the contracting
officer’s notice of rejection. Upon receipt of notice of SBA’s
intent to appeal, the contracting officer shall suspend action on
the acquisition unless the head of the contracting activity
makes a written determination that urgent and compelling cir-
cumstances, which significantly affect the interests of the
Government, exist. Within 15 working days of SBA’s notifi-
cation to the contracting officer, SBA shall file its formal
appeal with the head of the contracting activity, or that agency
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may consider the appeal withdrawn. The head of the contract-
ing activity shall reply to SBA within 15 working days of
receiving the appeal. The decision of the head of the contract-
ing activity shall be final.

19.1306 HUBZone sole source awards.

(a) A participating agency contracting officer may award
contracts to HUBZone small business concerns on a sole
source basis without considering small business set-asides
(see Subpart 19.5), provided—

(1) Only one HUBZone small business concern can sat-
isfy the requirement;

(2) Except as provided in paragraph (c) of this section,
the anticipated price of the contract, including options, will
not exceed—

(i) $5.5 million for a requirement within the North
American Industry Classification System (NAICS) codes for
manufacturing; or

(1) $3.5 million for a requirement within any other
NAICS code;

(3) The requirement is not currently being performed by
a non-HUBZone small business concern;

(4) The acquisition is greater than the simplified acqui-
sition threshold (see Part 13);

(5) The HUBZone small business concern has been
determined to be a responsible contractor with respect to per-
formance; and

(6) Award can be made at a fair and reasonable price.

(b) The SBA has the right to appeal the contracting
officer’s decision not to make a HUBZone sole source award.

19.1307 Price evaluation preference for HUBZone small
business concerns.

(a) The price evaluation preference for HUBZone small
business concerns shall be used in acquisitions conducted
using full and open competition. The preference shall not be
used—

(1) In acquisitions expected to be less than or equal to
the simplified acquisition threshold;

19.13-2

(2) Where price is not a selection factor so that a price
evaluation preference would not be considered
(e.g., Architect/Engineer acquisitions);

(3) Where all fair and reasonable offers are accepted
(e.g., the award of multiple award schedule contracts).

(b) The contracting officer shall give offers from HUB-
Zone small business concerns a price evaluation preference by
adding a factor of 10 percent to all offers, except—

(1) Ofters from HUBZone small business concerns that
have not waived the evaluation preference; or

(2) Otherwise successful offers from small business
concerns.

(c) The factor of 10 percent shall be applied on a line item
basis or to any group of items on which award may be made.
Other evaluation factors, such as transportation costs or rent-
free use of Government property, shall be added to the offer
to establish the base offer before adding the factor of
10 percent.

(d) A concern that is both a HUBZone small business con-
cern and a small disadvantaged business concern shall receive
the benefit of both the HUBZone small business price evalu-
ation preference and the small disadvantaged business price
evaluation adjustment (see Subpart 19.11). Each applicable
price evaluation preference or adjustment shall be calculated
independently against an offeror’s base offer. These individ-
ual preference and adjustment amounts shall both be added to
the base offer to arrive at the total evaluated price for that
offer.

19.1308 Contract clauses.

(a) The contracting officer shall insert the clause 52.219-3,
Notice of Total HUBZone Set-Aside, in solicitations and con-
tracts for acquisitions that are set aside for HUBZone small
business concerns under 19.1305 or 19.1306.

(b) The contracting officer shall insert the clause at
FAR 52.219-4, Notice of Price Evaluation Preference for
HUBZone Small Business Concerns, in solicitations and con-
tracts for acquisitions conducted using full and open compe-
tition. The clause shall not be used in acquisitions that do not
exceed the simplified acquisition threshold.
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period. The contracting officer must not further adjust the con-
tract price as a result of the incorporation of a new or revised
wage determination at the exercise of each option to extend
the term of the contract. Generally, this method is used in con-
struction-only contracts (with options to extend the term) that
are not expected to exceed a total of 3 years.

(2) The contracting officer may include in the contract
a separately specified pricing method that permits an adjust-
ment to the contract price or contract labor unit price at the
exercise of each option to extend the term of the contract. At
the time of option exercise, the contracting officer must incor-
porate a new wage determination into the contract, and must
apply the specific pricing method to calculate the contract
price adjustment. An example of a contract pricing method
that the contracting officer might separately specify is incor-
poration in the solicitation and resulting contract of the pricing
data from an annually published unit pricing book (e.g., the
R.S. Means Cost Estimating System, or the U.S. Army Com-
puter-Aided Cost Estimating System), which is multiplied in
the contract by a factor proposed by the contractor (e.g., .95
or 1.1). At option exercise, the contracting officer incorpo-
rates the pricing data from the latest annual edition of the unit
pricing book, multiplied by the factor agreed to in the basic
contract. The contracting officer must not further adjust the
contract price as a result of the incorporation of the new or
revised wage determination.

(3) The contracting officer may provide for a contract
price adjustment based solely on a percentage rate determined
by the contracting officer using a published economic indica-
tor incorporated into the solicitation and resulting contract. At
the exercise of each option to extend the term of the contract,
the contracting officer will apply the percentage rate, based on
the economic indicator, to the portion of the contract price or
contract unit price designated in the contract clause as labor
costs subject to the provisions of the Davis-Bacon Act. The
contracting officer must insert 50 percent as the estimated
portion of the contract price that is labor unless the contracting
officer determines, prior to issuance of the solicitation, that a
different percentage is more appropriate for a particular con-
tract or requirement. This percentage adjustment to the desig-
nated labor costs must be the only adjustment made to cover
increases in wages and/or benefits resulting from the incorpo-
ration of a new or revised wage determination at the exercise
of the option.

(4) The contracting officer may provide a computation
method to adjust the contract price to reflect the contractor’s
actual increase or decrease in wages and fringe benefits (com-
bined) to the extent that the increase is made to comply with,
or the decrease is voluntarily made by the contractor as a result
of incorporation of, a new or revised wage determination at
the exercise of the option to extend the term of the contract.

Generally, this method is appropriate for use only if contract
requirements are predominately services subject to the Ser-
vice Contract Act and the construction requirements are sub-
stantial and segregable. The methods used to adjust the
contract price for the service requirements and the construc-
tion requirements would be similar.

22.405 [Reserved]
22.406 Administration and enforcement.

22.406-1 Policy.

(a) General. Contracting agencies are responsible for
ensuring the full and impartial enforcement of labor standards
in the administration of construction contracts. Contracting
agencies shall maintain an effective program that shall
include—

(1) Ensuring that contractors and subcontractors are
informed, before commencement of work, of their obligations
under the labor standards clauses of the contract;

(2) Adequate payroll reviews, on-site inspections, and
employee interviews to determine compliance by the contrac-
tor and subcontractors, and prompt initiation of corrective
action when required;

(3) Prompt investigation and disposition of complaints;
and

(4) Prompt submission of all reports required by this
subpart.

(b) Preconstruction letters and conferences. Before con-
struction begins, the contracting officer shall inform the con-
tractor of the labor standards clauses and wage determination
requirements of the contract and of the contractor’s and any
subcontractor’s responsibilities under the contract. Unless it is
clear that the contractor is fully aware of the requirements, the
contracting officer shall issue an explanatory letter and/or
arrange a conference with the contractor promptly after award
of the contract.

22.406-2 Wages, fringe benefits, and overtime.
(a) In computing wages paid to a laborer or mechanic, the
contractor may include only the following items:

(1) Amounts paid in cash to the laborer or mechanic, or
deducted from payments under the conditions set forth in
29 CFR 3.5.

(2) Contributions (except those required by Federal,
State, or local law) the contractor makes irrevocably to a
trustee or a third party under any bona fide plan or program
to provide for medical or hospital care, pensions, compensa-
tion for injuries or illness resulting from occupational activity,
unemployment benefits, life insurance, disability and sickness
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insurance, accident insurance, or any other bona fide fringe
benefit.

(3) Other contributions or anticipated costs for bona fide
fringe benefits to the extent expressly approved by the Secre-
tary of Labor.

(b)(1) The contractor may satisfy the obligation under the
clause at 52.222-6, Davis-Bacon Act, by providing wages
consisting of any combination of contributions or costs as
specified in paragraph (a) of this subsection, if the total cost
of the combination is not less than the total of the basic hourly
rate and fringe benefits payments prescribed in the wage
determination for the classification of laborer or mechanic
concerned.

(2) Wages provided by the contractor and fringe bene-
fits payments required by the wage determination may include
items that are not stated as exact cash amounts. In these cases,
the hourly cash equivalent of the cost of these items shall be
determined by dividing the employer’s contributions or costs
by the employee’s hours worked during the period covered by
the costs or contributions. For example, if a contractor pays a
monthly health insurance premium of $112 for a particular
employee who worked 125 hours during the month, the hourly
cash equivalent is determined by dividing $112 by 125 hours,
which equals $0.90 per hour. Similarly, the calculation of
hourly cash equivalent for nine paid holidays per year for an
employee with a hourly rate of pay of $5.00 is determined by
multiplying $5.00 by 72 (9 days at 8 hours each), and dividing
the result of $360 by the number of hours worked by the
employee during the year. If the interested parties (contractor,
contracting officer, and employees or their representative)
cannot agree on the cash equivalent, the contracting officer
shall submit the question for final determination to the Depart-
ment of Labor as prescribed by agency procedures. The infor-
mation submitted shall include—

(i) A comparison of the payments, contributions, or
costs in the wage determination with those made or proposed
as equivalents by the contractor; and

(1) The comments and recommendations of the con-
tracting officer.

(¢) In computing required overtime payments, (i.e., 1 1/2
times the basic hourly rate of pay) the contractor shall use the
basic hourly rate of pay in the wage determination, or the basic
hourly rate actually paid by the contractor, if higher. The basic
rate of pay includes employee contributions to fringe benefits,
but excludes the contractor’s contributions, costs, or payment
of cash equivalents for fringe benefits. Overtime shall not be
computed on a rate lower than the basic hourly rate in the
wage determination.
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22.406-3 Additional classifications.

(a) If any laborer or mechanic is to be employed in a clas-
sification that is not listed in the wage determination applica-
ble to the contract, the contracting officer, pursuant to the
clause at 52.222-6, Davis-Bacon Act, shall require that the
contractor submit to the contracting officer, Standard
Form (SF) 1444, Request for Authorization of Additional
Classification and Rate, which, along with other pertinent
data, contains the proposed additional classification and min-
imum wage rate including any fringe benefits payments.

(b) Upon receipt of SF 1444 from the contractor, the con-
tracting officer shall review the request to determine whether
it meets the following criteria:

(1) The classification is appropriate and the work to be
performed by the classification is not performed by any clas-
sification contained in the applicable wage determination.

(2) The classification is utilized in the area by the con-
struction industry.

(3) The proposed wage rate, including any fringe bene-
fits, bears a reasonable relationship to the wage rates in the
wage determination in the contract.

(c)(1) If the criteria in paragraph (b) of this subsection are
met and the contractor and the laborers or mechanics to be
employed in the additional classification (if known) or their
representatives agree to the proposed additional classifica-
tion, and the contracting officer approves, the contracting
officer shall submit a report (including a copy of SF 1444) of
that action to the Administrator, Wage and Hour Division, for
approval, modification, or disapproval of the additional clas-
sification and wage rate (including any amount designated for
fringe benefits); or

(2) If the contractor, the laborers or mechanics to be
employed in the classification or their representatives, and the
contracting officer do not agree on the proposed additional
classification, or if the criteria are not met, the contracting
officer shall submit a report (including a copy of SF 1444)
giving the views of all interested parties and the contracting
officer’s recommendation to the Administrator, Wage and
Hour Division, for determination of appropriate classification
and wage rate.

(d)(1) Within 30 days of receipt of the report, the Admin-
istrator, Wage and Hour Division, will complete action and so
advise the contracting officer, or will notify the contracting
officer that additional time is necessary.

(2) Upon receipt of the Department of Labor’s action,
the contracting officer shall forward a copy of the action to the
contractor, directing that the classification and wage rate be
posted in accordance with paragraph (a) of the clause at
52.222-6 and that workers in the affected classification
receive no less than the minimum rate indicated from the
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ments of this subpart apply to the construction work, insert in
such solicitations and contracts the applicable construction
labor standards clauses required in this section and identify
the item or items of construction work to which the clauses
apply.

(d) [Reserved]

(e) Insert the clause at 52.222-30, Davis-Bacon Act—Price
Adjustment (None or Separately Specified Pricing Method),
in solicitations and contracts if the contract is expected to be—

(1) A fixed-price contract subject to the Davis-Bacon
Act that will contain option provisions by which the con-
tracting officer may extend the term of the contract, and the
contracting officer determines the most appropriate contract
price adjustment method is the method at 22.404-12(c)(1) or
(2); or

(2) A cost-reimbursable type contract subject to the
Davis-Bacon Act that will contain option provisions by
which the contracting officer may extend the term of the
contract.

(f) Insert the clause at 52.222-31, Davis-Bacon Act—Price
Adjustment (Percentage Method), in solicitations and con-
tracts if the contract is expected to be a fixed-price contract
subject to the Davis-Bacon Act that will contain option pro-
visions by which the contracting officer may extend the term
of the contract, and the contracting officer determines the
most appropriate contract price adjustment method is the
method at 22.404-12(¢c)(3).

(g) Insert the clause at 52.222-32, Davis-Bacon Act—Price
Adjustment (Actual Method), in solicitations and contracts if
the contract is expected to be a fixed-price contract subject to
the Davis-Bacon Act that will contain option provisions by
which the contracting officer may extend the term of the con-
tract, and the contracting officer determines the most appro-
priate method to establish contract price is the method at
22.404-12(c)(4).

(h) Insert the provision at 52.222-5, Davis Bacon Act—
Secondary Site of the Work, in solicitations in excess of
$2,000 for construction within the United States.
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Subpart 28.3—Insurance

28.301 Policy.

Contractors shall carry insurance under the following
circumstances:

(a)(1) The Government requires any contractor subject to
Cost Accounting Standard (CAS) 416 (48 CFR 9004.416
(Appendix, FAR looseleaf edition)) to obtain insurance, by
purchase or self-coverage, for the perils to which the contrac-
tor is exposed, except when—

(i) The Government, by providing in the contract in
accordance with law, agrees to indemnify the contractor under
specified circumstances; or

(1) The contract specifically relieves the contractor
of liability for loss of or damage to Government property.

(2) The Government reserves the right to disapprove the
purchase of any insurance coverage not in the Government’s
interest.

(3) Allowability of the insurance program’s cost shall
be determined in accordance with the criteria in 31.205-19.

(b) Contractors, whether or not their contracts are subject
to CAS 416, are required by law and this regulation to provide
insurance for certain types of perils (e.g., workers’ compen-
sation). Insurance is mandatory also when commingling of
property, type of operation, circumstances of ownership, or
condition of the contract make it necessary for the protection
of the Government. The minimum amounts of insurance
required by this regulation (see 28.307-2) may be reduced
when a contract is to be performed outside the United States
and its outlying areas. When more than one agency is
involved, the agency responsible for review and approval of
a contractor’s insurance program shall coordinate with other
interested agencies before acting on significant insurance
matters.

(¢) Contractors awarded nonpersonal services contracts for
health care services are required to maintain medical liability
insurance and indemnify the Government for liability produc-
ing acts or omissions by the contractor, its employees and
agents (see 37.400).

28.302 Notice of cancellation or change.

When the Government requires the contractor to provide
insurance coverage, the policies shall contain an endorsement
that any cancellation or material change in the coverage
adversely affecting the Government’s interest shall not be
effective unless the insurer or the contractor gives written
notice of cancellation or change as required by the contracting
officer. When the coverage is provided by self-insurance, the
contractor shall not change or decrease the coverage without
the administrative contracting officer’s prior approval (see
28.308(c)).

28.303 Insurance against loss of or damage to

Government property.

When the Government requires or approves insurance to
cover loss of or damage to Government property (see 45.104,
Responsibility and liability for Government property), it may
be provided by specific insurance policies or by inclusion of
the risks in the contractor’s existing policies. The policies
shall disclose the Government’s interest in the property.

28.304 Risk-pooling arrangements.

Agencies may establish risk-pooling arrangements. These
arrangements are designed to use the services of the insurance
industry for safety engineering and the handling of claims at
minimum cost to the Government. The agency responsible
shall appoint a single manager or point of contact for each
arrangement.

28.305 Overseas workers’ compensation and war-hazard
insurance.

(a) “Public-work contract,” as used in this subpart, means
any contract for a fixed improvement or for any other project,
fixed or not, for the public use of the United States or its allies,
involving construction, alteration, removal, or repair, includ-
ing projects or operations under service contracts and projects
in connection with the national defense or with war activities,
dredging, harbor improvements, dams, roadways, and hous-
ing, as well as preparatory and ancillary work in connection
therewith at the site or on the project.

(b) The Defense Base Act (42 U.S.C. 1651, etseq.)
extends the Longshoremen’s and Harbor Workers” Compen-
sation Act (33 U.S.C. 901) to various classes of employees
working outside the United States, including those engaged in
performing—

(1) Public-work contracts; or
(2) Contracts approved or financed under the Foreign
Assistance Act of 1961 (Pub. L. 87-195) other than—

(1) Contracts approved or financed by the Develop-
ment Loan Fund (unless the Secretary of Labor, acting upon
the recommendation of a department or agency, determines
that such contracts should be covered); or

(i1) Contracts exclusively for materials or supplies.

(¢c) When the Defense Base Act applies (see
42 U.S.C. 1651, et seq.) to these employees, the benefits of
the Longshoremen’s and Harbor Workers’” Compensation Act
are extended through operation of the War Hazards Compen-
sation Act (42 U.S.C. 1701, et seq.) to protect the employees
against the risk of war hazards (injury, death, capture, or
detention). When, by means of an insurance policy or a self-
insurance program, the contractor provides the workers’ com-
pensation coverage required by the Defense Base Act, the
contractor’s employees automatically receive war-hazard risk
protection.

28.3-1
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(d) When the agency head recommends a waiver to the
Secretary of Labor, the Secretary may waive the applicability
of the Defense Base Act to any contract, subcontract, work
location, or classification of employees.

(e) If the Defense Base Act is waived for some or all of the
contractor’s employees, the benefits of the War Hazards Com-
pensation Act are automatically waived with respect to those
employees for whom the Defense Base Act is waived. For
those employees, the contractor shall provide workers’ com-
pensation coverage against the risk of work injury or death
and assume liability toward the employees and their benefi-
ciaries for war-hazard injury, death, capture, or detention. The
contract shall provide either that the costs of this liability or
the reasonable costs of insurance against this liability shall be
allowed as a cost under the contract.

28.306 Insurance under fixed-price contracts.

(a) General. Although the Government is not ordinarily
concerned with the contractor’s insurance coverage if the con-
tract is a fixed-price contract, in special circumstances agen-
cies may specify insurance requirements under fixed-price
contracts. Examples of such circumstances include the
following:

(1) The contractor is, or has a separate operation,
engaged principally in Government work.

(2) Government property is involved.

(3) The work is to be performed on a Government
installation.

(4) The Government elects to assume risks for which the
contractor ordinarily obtains commercial insurance.

(b) Work on a Government installation. (1)  When the
clause at 52.228-5, Insurance—Work on a Government Instal-
lation, is required to be included in a fixed-price contract by
28.310, the coverage specified in 28.307 is the minimum
insurance required and shall be included in the contract
Schedule or elsewhere in the contract. The contracting officer
may require additional coverage and higher limits.

(2) When the clause at 52.228-5, Insurance—Work on
a Government Installation, is not required by 28.310 but is
included because the contracting officer considers it to be in
the Government’s interest to do so, any of the types of insur-
ance specified in 28.307 may be omitted or the limits may be
lowered, if appropriate.

28.307 Insurance under cost-reimbursement contracts.

Cost-reimbursement contracts (and subcontracts, if the
terms of the prime contract are extended to the subcontract)
ordinarily require the types of insurance listed in 28.307-2,
with the minimum amounts of liability indicated. (See 28.308
for self-insurance.)

28.3-2

28.307-1 Group insurance plans.

(a) Prior approval requirement. Under cost-reimburse-
ment contracts, before buying insurance under a group insur-
ance plan, the contractor must submit the plan for approval, in
accordance with agency regulations. Any change in benefits
provided under an approved plan that can reasonably be
expected to increase significantly the cost to the Government
requires similar approval.

(b) Premium refunds or credits. The plan shall provide for
the Government to share in any premium refunds or credits
paid or otherwise allowed to the contractor. In determining the
extent of the Government’s share in any premium refunds or
credits, any special reserves and other refunds to which the
contractor may be entitled in the future shall be taken into
account.

28.307-2 Liability.

(a) Workers’ compensation and employer s liability. Con-
tractors are required to comply with applicable Federal and
State workers’ compensation and occupational disease stat-
utes. If occupational diseases are not compensable under
those statutes, they shall be covered under the employer’s lia-
bility section of the insurance policy, except when contract
operations are so commingled with a contractor’s commercial
operations that it would not be practical to require this cover-
age. Employer’s liability coverage of at least $100,000 shall
be required, except in States with exclusive or monopolistic
funds that do not permit workers’ compensation to be written
by private carriers. (See 28.305(c) for treatment of contracts
subject to the Defense Base Act.)

(b) General liability. (1) The contracting officer shall
require bodily injury liability insurance coverage written on
the comprehensive form of policy of at least $500,000 per
occurrence.

(2) Property damage liability insurance shall be
required only in special circumstances as determined by the
agency.

(c) Automobile liability. The contracting officer shall
require automobile liability insurance written on the compre-
hensive form of policy. The policy shall provide for bodily
injury and property damage liability covering the operation of
all automobiles used in connection with performing the con-
tract. Policies covering automobiles operated in the United
States shall provide coverage of at least $200,000 per person
and $500,000 per occurrence for bodily injury and $20,000
per occurrence for property damage. The amount of liability
coverage on other policies shall be commensurate with any
legal requirements of the locality and sufficient to meet nor-
mal and customary claims.

(d) Aircraft public and passenger liability. When aircraft
are used in connection with performing the contract, the con-
tracting officer shall require aircraft public and passenger lia-
bility insurance. Coverage shall be at least $200,000 per
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SUBPART 31.1—APPLICABILITY

31.107

home office overhead, partners’ compensation, employment
of consultants, and equipment usage costs, are particularly
important in construction and architect-engineer contracts.
When appropriate, they serve to express the parties’ under-
standing and avoid possible subsequent disputes or
disallowances.

(2) “Construction equipment,” as used in this section,
means equipment (including marine equipment) in sound
workable condition, either owned or controlled by the con-
tractor or the subcontractor at any tier, or obtained from a
commercial rental source, and furnished for use under Gov-
ernment contracts.

(i) Allowable ownership and operating costs shall be
determined as follows:

(A) Actual cost data shall be used when such data
can be determined for both ownership and operations costs for
each piece of equipment, or groups of similar serial or series
equipment, from the contractor’s accounting records. When
such costs cannot be so determined, the contracting agency
may specify the use of a particular schedule of predetermined
rates or any part thereof to determine ownership and operating
costs of construction equipment (see subdivisions (d)(2)(i)(B)
and (C) of this section). However, costs otherwise unallow-
able under this part shall not become allowable through the
use of any schedule (see 31.109(c)). For example, schedules
need to be adjusted for Government contract costing purposes
if they are based on replacement cost, include unallowable
interest costs, or use improper cost of money rates or compu-
tations. Contracting officers should review the computations
and factors included within the specified schedule and ensure
that unallowable or unacceptably computed factors are not
allowed in cost submissions.

(B) Predetermined schedules of construction
equipment use rates (e.g., the Construction Equipment Own-
ership and Operating Expense Schedule, published by the
U.S. Army Corps of Engineers, industry sponsored construc-
tion equipment cost guides, or commercially published sched-
ules of construction equipment use cost) provide average
ownership and operating rates for construction equipment.
The allowance for operating costs may include costs for such
items as fuel, filters, oil, and grease; servicing, repairs, and
maintenance; and tire wear and repair. Costs of labor, mobili-
zation, demobilization, overhead, and profit are generally not
reflected in schedules, and separate consideration may be
necessary.

(C) When a schedule of predetermined use rates
for construction equipment is used to determine direct costs,
all costs of equipment that are included in the cost allowances
provided by the schedule shall be identified and eliminated
from the contractor’s other direct and indirect costs charged to
the contract. If the contractor’s accounting system provides
for site or home office overhead allocations, all costs which

are included in the equipment allowances may need to be
included in any cost input base before computing the contrac-
tor’s overhead rate. In periods of suspension of work pursuant
to a contract clause, the allowance for equipment ownership
shall not exceed an amount for standby cost as determined by
the schedule or contract provision.

(ii) Reasonable costs of renting construction equip-
ment are allowable (but see paragraph (C) of this subsection).

(A) Costs, such as maintenance and minor or run-
ning repairs incident to operating such rented equipment, that
are not included in the rental rate are allowable.

(B) Costs incident to major repair and overhaul of
rental equipment are unallowable.

(C) The allowability of charges for construction
equipment rented from any division, subsidiary, or organiza-
tion under common control, will be determined in accordance
with 31.205-36(b)(3).

(3) Costs incurred at the job site incident to performing
the work, such as the cost of superintendence, timekeeping
and clerical work, engineering, utility costs, supplies, material
handling, restoration and cleanup, etc., are allowable as direct
or indirect costs, provided the accounting practice used is in
accordance with the contractor’s established and consistently
followed cost accounting practices for all work.

(4) Rental and any other costs, less any applicable cred-
its incurred in acquiring the temporary use of land, structures,
and facilities are allowable. Costs, less any applicable credits,
incurred in constructing or fabricating structures and facilities
of a temporary nature are allowable.

31.106 [Reserved]

31.107 Contracts with State, local, and federally
recognized Indian tribal governments.

(a) Subpart 31.6 provides principles and standards for
determining costs applicable to contracts with State, local, and
federally recognized Indian tribal governments. They provide
the basis for a uniform approach to the problem of determin-
ing costs and to promote efficiency and better relationships
between State, local, and federally recognized Indian tribal
governments, and Federal Government entities. They apply to
all programs that involve contracts with State, local, and fed-
erally recognized Indian tribal governments, except contracts
with—

(1) Publicly financed educational institutions subject to
Subpart 31.3; or

(2) Publicly owned hospitals and other providers of
medical care subject to requirements promulgated by the
sponsoring Government agencies.

(b) The Office of Management and Budget will approve
any other exceptions in particular cases when adequate justi-
fication is presented.

31.1-5
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31.108 Contracts with nonprofit organizations.

Subpart 31.7 provides principles and standards for deter-
mining costs applicable to contracts with nonprofit organiza-
tions other than educational institutions, State and local
governments, and those nonprofit organizations exempted
under OMB Circular No. A-122.

31.109 Advance agreements.

(a) The extent of allowability of the costs covered in this
part applies broadly to many accounting systems in varying
contract situations. Thus, the reasonableness, the allocability
and the allowability under the specific cost principles at
Subparts 31.2,31.3,31.6,and 31.7 of certain costs may be dif-
ficult to determine. To avoid possible subsequent disallow-
ance or dispute based on unreasonableness, unallocability or
unallowability under the specific cost principles at
Subparts 31.2, 31.3, 31.6, and 31.7, contracting officers and
contractors should seek advance agreement on the treatment
of special or unusual costs and on statistical sampling meth-
odologies at 31.201-6(c). However, an advance agreement is
not an absolute requirement and the absence of an advance
agreement on any cost will not, in itself, affect the reasonable-
ness, allocability or the allowability under the specific cost
principles at Subparts 31.2, 31.3, 31.6, and 31.7 of that cost.

(b) Advance agreements may be negotiated either before or
during a contract but should be negotiated before incurrence
of the costs involved. The agreements must be in writing, exe-
cuted by both contracting parties, and incorporated into appli-
cable current and future contracts. An advance agreement
shall contain a statement of its applicability and duration.

(c) The contracting officer is not authorized by this 31.109
to agree to a treatment of costs inconsistent with this part. For
example, an advance agreement may not provide that, not-
withstanding 31.205-20, interest is allowable.

(d) Advance agreements may be negotiated with a partic-
ular contractor for a single contract, a group of contracts, or
all the contracts of a contracting office, an agency, or several
agencies.

(e) The cognizant administrative contracting officer
(ACO), or other contracting officer established in Part 42,
shall negotiate advance agreements except that an advance
agreement affecting only one contract, or class of contracts
from a single contracting office, shall be negotiated by a con-
tracting officer in the contracting office, or an ACO when del-
egated by the contracting officer. When the negotiation
authority is delegated, the ACO shall coordinate the proposed
agreement with the contracting officer before executing the
advance agreement.

(f) Before negotiating an advance agreement, the Govern-
ment negotiator shall—

(1) Determine if other contracting offices inside the
agency or in other agencies have a significant unliquidated
dollar balance in contracts with the same contractor;

(2) Inform any such office or agency of the matters
under consideration for negotiation; and
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(3) As appropriate, invite the office or agency and the
responsible audit agency to participate in prenegotiation dis-
cussions and/or in the subsequent negotiations.

(g) Upon completion of the negotiation, the sponsor shall
prepare and distribute to other interested agencies and offices,
including the audit agency, copies of the executed agreement
and a memorandum providing the information specified in
15.406-3, as applicable.

(h) Examples for which advance agreements may be par-
ticularly important are—

(1) Compensation for personal services, including but
not limited to allowances for off-site pay, incentive pay, loca-
tion allowances, hardship pay, cost of living differential, and
termination of defined benefit pension plans;

(2) Use charges for fully depreciated assets;

(3) Deferred maintenance costs;

(4) Precontract costs;

(5) Independent research and development and bid and
proposal costs;

(6) Royalties and other costs for use of patents;

(7) Selling and distribution costs;

(8) Travel and relocation costs, as related to special or
mass personnel movements, as related to travel via contractor-
owned, -leased, or -chartered aircraft; or as related to maxi-
mum per diem rates;

(9) Costs of idle facilities and idle capacity;

(10) Severance pay to employees on support service
contracts;

(11) Plant reconversion;

(12) Professional services (e.g., legal, accounting, and
engineering);

(13) General and administrative costs (e.g., corporate,
division, or branch allocations) attributable to the general
management, supervision, and conduct of the contractor’s
business as a whole. These costs are particularly significant in
construction, job-site, architect-engineer, facilities, and Gov-
ernment-owned contractor operated (GOCO) plant contracts
(see 31.203(h));

(14) Costs of construction plant and equipment (see
31.105(d));

(15) Costs of public relations and advertising;

(16) Training and education costs (see 31.205-44(h));
and

(17) Statistical sampling methods (see 31.201-6(c)(4).

31.110 Indirect cost rate certification and penalties on
unallowable costs.

(a) Certain contracts require certification of the indirect
cost rates proposed for final payment purposes. See 42.703-2
for administrative procedures regarding the certification pro-
visions and the related contract clause prescription.

(b) If unallowable costs are included in final indirect cost
settlement proposals, penalties may be assessed. See 42.709
for administrative procedures regarding the penalty assess-
ment provisions and the related contract clause prescription.
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31.205-19

(iv) No costs of current IR&D programs are allo-
cated to Government work except to prorate the costs of
developing a specific product to the sales of that product.

(2) When deferred costs are recognized, the contract
(except firm-fixed-price and fixed-price with economic price
adjustment) will include a specific provision setting forth the
amount of deferred IR&D costs that are allocable to the con-
tract. The negotiation memorandum will state the circum-
stances pertaining to the case and the reason for accepting the
deferred costs.

(e) Cooperative arrangements. (1) IR&D costs may be
incurred by contractors working jointly with one or more non-
Federal entities pursuant to a cooperative arrangement (for
example, joint ventures, limited partnerships, teaming
arrangements, and collaboration and consortium arrange-
ments). IR&D costs also may include costs contributed by
contractors in performing cooperative research and develop-
ment agreements, or similar arrangements, entered into
under—

(1) Section 12 of the Stevenson-Wydler Technology
Transfer Act of 1980 (15 U.S.C. 3710(a));

(i1) Sections 203(c)(5) and (6) of the National Aero-
nautics and Space Act of 1958, as amended
(42 U.S.C. 2473(c)(5) and (6));

(iii)) 10 U.S.C.2371 for the Defense Advanced
Research Projects Agency; or

(iv) Other equivalent authority.

(2) IR&D costs incurred by a contractor pursuant to
these types of cooperative arrangements should be considered
as allowable IR&D costs if the work performed would have
been allowed as contractor IR&D had there been no coopera-
tive arrangement.

(3) Costs incurred in preparing, submitting, and sup-
porting offers on potential cooperative arrangements are
allowable to the extent they are allocable, reasonable, and not
otherwise unallowable.

31.205-19 Insurance and indemnification.
(a) Insurance by purchase or by self-insuring includes—
(1) Coverage the contractor is required to carry or to
have approved, under the terms of the contract; and
(2) Any other coverage the contractor maintains in con-
nection with the general conduct of its business.

(b) For purposes of applying the provisions of this subsec-
tion, the Government considers insurance provided by captive
insurers (insurers owned by or under control of the contractor)
as self-insurance, and charges for it shall comply with the pro-
visions applicable to self-insurance costs in this subsection.
However, if the captive insurer also sells insurance to the gen-
eral public in substantial quantities and it can be demonstrated
that the charge to the contractor is based on competitive mar-
ket forces, the Government will consider the insurance as pur-
chased insurance.

(c) Whether or not the contract is subject to CAS, self-
insurance charges are allowable subject to paragraph (e) of
this subsection and the following limitations:

(1) The contractor shall measure, assign, and allocate
costs in accordance with 48 CFR 9904.416, Accounting for
Insurance Costs.

(2) The contractor shall comply with (48 CFR) Part 28.
However, approval of a contractor’s insurance program in
accordance with Part 28 does not constitute a determination as
to the allowability of the program’s cost.

(3) If purchased insurance is available, any self-insur-
ance charge plus insurance administration expenses in excess
of the cost of comparable purchased insurance plus associated
insurance administration expenses is unallowable.

(4) Self-insurance charges for risks of catastrophic
losses are unallowable (see 28.308(e)).

(d) Purchased insurance costs are allowable, subject to
paragraph (e) of this subsection and the following limitations:

(1) For contracts subject to full CAS coverage, the con-
tractor shall measure, assign, and allocate costs in accordance
with 48 CFR 9904.416.

(2) For all contracts, premiums for insurance purchased
from fronting insurance companies (insurance companies not
related to the contractor but who reinsure with a captive
insurer of the contractor) are unallowable to the extent they
exceed the sum of—

(i) The amount that would have been allowed had the
contractor insured directly with the captive insurer; and

(i) Reasonable fronting company charges for ser-
vices rendered.

(3) Actual losses are unallowable unless expressly pro-
vided for in the contract, except—

(1) Losses incurred under the nominal deductible
provisions of purchased insurance, in keeping with sound
business practice, are allowable; and

(i) Minor losses, such as spoilage, breakage, and
disappearance of small hand tools that occur in the ordinary
course of business and that are not covered by insurance, are
allowable.

(e) Self-insurance and purchased insurance costs are sub-
ject to the cost limitations in the following paragraphs:

(1) Costs of insurance required or approved pursuant to
the contract are allowable.

(2) Costs of insurance maintained by the contractor in
connection with the general conduct of its business are allow-
able subject to the following limitations:

(1) Types and extent of coverage shall follow sound
business practice, and the rates and premiums shall be
reasonable.

(i1) Costs allowed for business interruption or other
similar insurance shall be limited to exclude coverage of
profit.
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(iii) The cost of property insurance premiums for
insurance coverage in excess of the acquisition cost of the
insured assets is allowable only when the contractor has a for-
mal written policy assuring that in the event the insured prop-
erty is involuntarily converted, the new asset shall be valued
at the book value of the replaced asset plus or minus adjust-
ments for differences between insurance proceeds and actual
replacement cost. Ifthe contractor does not have such a formal
written policy, the cost of premiums for insurance coverage in
excess of the acquisition cost of the insured asset is
unallowable.

(iv) Costs of insurance for the risk of loss, damage,
destruction, or theft of Government property are allowable to
the extent that—

(A) The contractor is liable for such loss, damage,
destruction, or theft;

(B) The contracting officer has not revoked the
Government’s assumption of risk (see 45.104(b)); and

(C) Such insurance does not cover loss, damage,
destruction, or theft which results from willful misconduct or
lack of good faith on the part of any of the contractor’s man-
agerial personnel (as described in FAR 52.245-1(h)(1)(ii)).

(v) Costs of insurance on the lives of officers, part-
ners, proprietors, or employees are allowable only to the
extent that the insurance represents additional compensation
(see 31.205-6).

(3) The cost of insurance to protect the contractor
against the costs of correcting its own defects in materials and
workmanship is unallowable. However, insurance costs to
cover fortuitous or casualty losses resulting from defects in
materials or workmanship are allowable as a normal business
expense.

(4) Premiums for retroactive or backdated insurance
written to cover losses that have occurred and are known are
unallowable.

(5) The Government is obligated to indemnify the con-
tractor only to the extent authorized by law, as expressly pro-
vided for in the contract, except as provided in
paragraph (d)(3) of this subsection.

(6) Late premium payment charges related to employee
deferred compensation plan insurance incurred pursuant to
Section 4007 (29 U.S.C. 1307) or Section 4023
(29 U.S.C. 1323) of the Employee Retirement Income Secu-
rity Act of 1974 are unallowable.

31.205-20 Interest and other financial costs.

Interest on borrowings (however represented), bond dis-
counts, costs of financing and refinancing capital (net worth
plus long-term liabilities), legal and professional fees paid in
connection with preparing prospectuses, and costs of prepar-
ing and issuing stock rights are unallowable (but see
31.205-28). However, interest assessed by State or local tax-
ing authorities under the conditions specified in
31.205-41(a)(3) is allowable.
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31.205-21 Labor relations costs.

Costs incurred in maintaining satisfactory relations
between the contractor and its employees, including costs of
shop stewards, labor management committees, employee
publications, and other related activities, are allowable.

31.205-22 Lobbying and political activity costs.
(a) Costs associated with the following activities are
unallowable:

(1) Attempts to influence the outcomes of any Federal,
State, or local election, referendum, initiative, or similar pro-
cedure, through in kind or cash contributions, endorsements,
publicity, or similar activities;

(2) Establishing, administering, contributing to, or pay-
ing the expenses of a political party, campaign, political action
committee, or other organization established for the purpose
of influencing the outcomes of elections;

(3) Any attempt to influence—

(1) The introduction of Federal, state, or local legis-
lation, or

(i) The enactment or modification of any pending
Federal, state, or local legislation through communication
with any member or employee of the Congress or state legis-
lature (including efforts to influence state or local officials to
engage in similar lobbying activity), or with any government
official or employee in connection with a decision to sign or
veto enrolled legislation;

(4) Any attempt to influence—

(i) The introduction of Federal, state, or local legis-
lation, or

(i1) The enactment or modification of any pending
Federal, state, or local legislation by preparing, distributing or
using publicity or propaganda, or by urging members of the
general public or any segment thereof to contribute to or par-
ticipate in any mass demonstration, march, rally, fund raising
drive, lobbying campaign or letter writing or telephone
campaign;

(5) Legislative liaison activities, including attendance at
legislative sessions or committee hearings, gathering infor-
mation regarding legislation, and analyzing the effect of leg-
islation, when such activities are carried on in support of or in
knowing preparation for an effort to engage in unallowable
activities; or

(6) Costs incurred in attempting to improperly influence
(see 3.401), either directly or indirectly, an employee or
officer of the Executive branch of the Federal Government to
give consideration to or act regarding a regulatory or contract
matter.

(b) The following activities are excepted from the coverage
of (a) of this section:

(1) Providing a technical and factual presentation of
information on a topic directly related to the performance of
a contract through hearing testimony, statements or letters to
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(A) Costs of finding a new home, as discussed in
paragraph (a)(2) of this subsection.

(B) Costs of travel to the new location, as dis-
cussed in paragraph (a)(1) of this subsection (but not costs for
the transportation of household goods).

(C) Costs of temporary lodging, as discussed in
paragraph (a)(2) of this subsection.

(i) When reimbursement on a lump-sum basis is
used, any adjustments to reflect actual costs are unallowable.

(¢) The following types of costs are unallowable:

(1) Loss on the sale of a home.

(2) Costs incident to acquiring a home in the new loca-
tion as follows:

(1) Real estate brokers’ fees and commissions.

(i1) Costs of litigation.

(iii) Real and personal property insurance against
damage or loss of property.

(iv) Mortgage life insurance.

(v) Owner’s title policy insurance when such insur-
ance was not previously carried by the employee on the old
residence. (However, the cost of a mortgage title policy is
allowable.)

(vi) Property taxes and operating or maintenance
costs.

(3) Continuing mortgage principal payments on a resi-
dence being sold.

(4) Costs incident to furnishing equity or nonequity
loans to employees or making arrangements with lenders for
employees to obtain lower-than-market rate mortgage loans.

(d) If relocation costs for an employee have been allowed
either as an allocable indirect or direct cost, and the employee
resigns within 12 months for reasons within the employee’s
control, the contractor shall refund or credit the relocation
costs to the Government.

(e) Subject to the requirements of paragraphs (a) through
(d) of this section, the costs of family movements and of per-
sonnel movements of a special or mass nature are allowable.
The cost, however, should be assigned on the basis of work
(contracts) or time period benefited.

(f) Relocation costs (both outgoing and return) of employ-
ees who are hired for performance on specific contracts or
long-term field projects are allowable if—

(1) The term of employment is 12 months or more;

(2) The employment agreement specifically limits the
duration of employment to the time spent on the contract or
field project for which the employee is hired;

(3) The employment agreement provides for return
relocation to the employee’s permanent and principal home
immediately prior to the outgoing relocation, or other location
of equal or lesser cost; and

(4) The relocation costs are determined under the rules
of paragraphs (a) through (d) of this section. However, the
costs to return employees, who are released from employment

upon completion of field assignments pursuant to their
employment agreements, are not subject to the refund or
credit requirement of paragraph (d).

31.205-36 Rental costs.

(a) This subsection is applicable to the cost of renting or
leasing real or personal property acquired under “operating
leases” as defined in Statement of Financial Accounting Stan-
dards No. 13 (FAS-13), Accounting for Leases. (See
31.205-11 for Capital Leases.)

(b) The following costs are allowable:

(1) Rental costs under operating leases, to the extent that
the rates are reasonable at the time of the lease decision, after
consideration of—

(i) Rental costs of comparable property, if any;

(i) Market conditions in the area;

(ii1) The type, life expectancy, condition, and value
of the property leased;

(iv) Alternatives available; and

(v) Other provisions of the agreement.

(2) Rental costs under a sale and leaseback arrangement
only up to the amount the contractor would be allowed if the
contractor retained title, computed based on the net book
value of the asset on the date the contractor becomes a lessee
of the property adjusted for any gain or loss recognized in
accordance with 31.205-16(b).

(3) Charges in the nature of rent for property between
any divisions, subsidiaries, or organizations under common
control, to the extent that they do not exceed the normal costs
of ownership, such as depreciation, taxes, insurance, facilities
capital cost of money, and maintenance (excluding interest or
other unallowable costs pursuant to Part 31), provided that no
part of such costs shall duplicate any other allowed cost.
Rental cost of personal property leased from any division,
subsidiary, or affiliate of the contractor under common con-
trol, that has an established practice of leasing the same or
similar property to unaffiliated lessees shall be allowed in
accordance with paragraph (b)(1) of this subsection.

(c) The allowability of rental costs under unexpired leases
in connection with terminations is treated in 31.205-42(e).

31.205-37 Royalties and other costs for use of patents.
(a) Royalties on a patent or amortization of the cost of pur-

chasing a patent or patent rights necessary for the proper per-
formance of the contract and applicable to contract products
or processes are allowable unless—

(1) The Government has a license or the right to a free
use of the patent;

(2) The patent has been adjudicated to be invalid, or has
been administratively determined to be invalid;

(3) The patent is considered to be unenforceable; or

(4) The patent is expired.
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(b) Care should be exercised in determining reasonable-
ness when the royalties may have been arrived at as a result
of less-than-arm’s-length bargaining; e.g., royalties—

(1) Paid to persons, including corporations, affiliated
with the contractor;

(2) Paid to unaffiliated parties, including corporations,
under an agreement entered into in contemplation that a Gov-
ernment contract would be awarded; or

(3) Paid under an agreement entered into after the con-
tract award.

(c) In any case involving a patent formerly owned by the
contractor, the royalty amount allowed should not exceed the
cost which would have been allowed had the contractor
retained title.

(d) See 31.109 regarding advance agreements.

31.205-38 Selling costs.

(a) “Selling” is a generic term encompassing all efforts to
market the contractor’s products or services, some of which
are covered specifically in other subsections of 31.205. The
costs of any selling efforts other than those addressed in this
cost principle are unallowable.

(b) Selling activity includes the following broad
categories:

(1) Advertising. Advertising is defined at 31.205-1(b),
and advertising costs are subject to the allowability provisions
0f 31.205-1(d) and ().

(2) Corporate image enhancement. Corporate image
enhancement activities, including broadly targeted sales
efforts, other than advertising, are included within the defini-
tion of public relations at 31.205-1(a), and the costs of such
efforts are subject to the allowability provisions at 31.205-1(e)
and (f).

(3) Bid and proposal costs. Bid and proposal costs are
defined at 31.205-18 and are subject to the allowability pro-
visions of that subsection.

(4) Market planning. Market planning involves market
research and analysis and general management planning con-
cerned with development of the contractor’s business. Long-
range market planning costs are subject to the allowability
provisions of 31.205-12. Other market planning costs are
allowable.

(5) Direct selling. Direct selling efforts are those acts or
actions to induce particular customers to purchase particular
products or services of the contractor. Direct selling is char-
acterized by person-to-person contact and includes such
efforts as familiarizing a potential customer with the contrac-
tor’s products or services, conditions of sale, service capabil-
ities, etc. It also includes negotiation, liaison between
customer and contractor personnel, technical and consulting
efforts, individual demonstrations, and any other efforts hav-
ing as their purpose the application or adaptation of the con-
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tractor’s products or services for a particular customer’s use.
The cost of direct selling efforts is allowable.

(c) Notwithstanding any other provision of this subsection,
sellers’ or agents’ compensation, fees, commissions, percent-
ages, retainer or brokerage fees, whether or not contingent
upon the award of contracts, are allowable only when paid to
bona fide employees or established commercial or selling
agencies maintained by the contractor for the purpose of
securing business.

31.205-39 Service and warranty costs.

Service and warranty costs include those arising from ful-
fillment of any contractual obligation of a contractor to pro-
vide services such as installation, training, correcting defects
in the products, replacing defective parts, and making refunds
in the case of inadequate performance. When not inconsistent
with the terms of the contract, service and warranty costs are
allowable. However, care should be exercised to avoid dupli-
cation of the allowance as an element of both estimated prod-
uct cost and risk.

31.205-40 Special tooling and special test equipment
costs.

(a) The terms “special tooling” and “special test equip-
ment” are defined in 2.101(b).

(b) The cost of special tooling and special test equipment
used in performing one or more Government contracts is
allowable and shall be allocated to the specific Government
contract or contracts for which acquired, except that the cost
of—

(1) Items acquired by the contractor before the effective
date of the contract (or replacement of such items), whether or
not altered or adapted for use in performing the contract, and

(2) Items which the contract schedule specifically
excludes, shall be allowable only as depreciation or
amortization.

(c) When items are disqualified as special tooling or spe-
cial test equipment because with relatively minor expense
they can be made suitable for general purpose use and have a
value as such commensurate with their value as special tool-
ing or special test equipment, the cost of adapting the items for
use under the contract and the cost of returning them to their
prior configuration are allowable.

31.205-41 Taxes.
(a) The following types of costs are allowable:

(1) Federal, State, and local taxes (see Part 29), except
as otherwise provided in paragraph (b) of this section that are
required to be and are paid or accrued in accordance with gen-
erally accepted accounting principles. Fines and penalties are
not considered taxes.

(2) Taxes otherwise allowable under paragraph (a)(1) of
this section, but upon which a claim of illegality or erroneous
assessment exists; provided the contractor, before paying such
taxes—
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Subpart 32.4—Advance Payments for
Non-Commercial Items

32.400 Scope of subpart.

This subpart provides policies and procedures for advance
payments on prime contracts and subcontracts. It does not
include policies and procedures for advance payments for the
types of transactions listed in 32.404. This subpart does not
apply to commercial advance payments, which are subject to
Subpart 32.2.

32.401 Statutory authority.

The agency may authorize advance payments in negotiated
and sealed bid contracts if the action is appropriate under—

(a) Section 305 of the Federal Property and Administrative
Services Act of 1949 (41 U.S.C. 255);

(b) The Armed Services
(10 U.S.C. 2307); or

(c) Pub. L. 85-804 (50 U.S.C. 1431-1435) and Executive
Order 10789, November 14, 1958 (3 CFR 1958 Supp. pp.
72-74) (see Part 50 of the Federal Acquisition Regulation
(FAR) for other applications of this statute).

Procurement  Act

32.402 General.

(a) A limitation on authority to grant advance payments
under Pub. L. 85-804 (50 U.S.C. 1431-1435) is described at
FAR 50.203(b)(4).

(b) Advance payments may be provided on any type of
contract; however, the agency shall authorize advance pay-
ments sparingly. Except for the contracts described in
32.403(a) and (b), advance payment is the least preferred
method of contract financing (see 32.106) and generally they
should not be authorized if other types of financing are rea-
sonably available to the contractor in adequate amounts.
Loans and credit at excessive interest rates or other exorbitant
charges, or loans from other Government agencies, are not
considered reasonably available financing.

(c) If statutory requirements and standards for advance
payment determinations are met, the contracting officer shall
generally recommend that the agency authorize advance
payments.

(1) The statutory requirements are that—
(i) The contractor gives adequate security;
(ii)) The advance payments will not exceed the
unpaid contract price (see 32.410(b), paragraph (a)(2)); and
(iii) The agency head or designee determines, based
on written findings, that the advance payment—
(A) Is in the public interest (under 32.401(a) or
(b)); or
(B) Facilitates the national defense (under
32.401(c)).
(2) The standards for advance payment determinations
are that—

(1) The advance payments will not exceed the con-
tractor’s interim cash needs based on—
(A) Analysis of the cash flow required for con-
tract performance;
(B) Consideration of the reimbursement or other
payment cycle; and
(C) To the extent possible, employment of the
contractor’s own working capital;
(i) The advance payments are necessary to supple-
ment other funds or credit available to a contractor;
(iii) The recipient is otherwise qualified as a respon-
sible contractor;
(iv) The Government will benefit from performance
prospects or there are other practical advantages; and
(v) The case fits one or more of the categories
described in 32.403.

(d) If necessary, the agency may authorize advance pay-
ments in addition to progress or partial payments on the same
contract (see 32.501-1(c)).

(e) Each agency that provides advance payments shall—

(1) Place the responsibility for making findings and
determinations, and for approval of contract terms concerning
advance payments (see 32.410), at an organizational level
high enough to ensure uniform application of this subpart (see
the limitation at 50.201(b) which also applies to advance pay-
ments authorized under Pub. L. 85-804
(50 U.S.C. 1431-1435)); and

(2) Establish procedures for coordination, before
advance payment authorization, with the activity that pro-
vides contract financing support.

(f) If the contract provides for advance payments under
Pub. L. 85-804, the contracting officer shall ensure conform-
ance with the requirements of FAR 50.307.

32.403 Applicability.

Advance payments may be considered useful and appro-
priate for the following:

(a) Contracts for experimental, research, or development
work with nonprofit educational or research institutions.

(b) Contracts solely for the management and operation of
Government-owned plants.

(c) Contracts for acquisition, at cost, of property for Gov-
ernment ownership.

(d) Contracts of such a highly classified nature that the
agency considers it undesirable for national security to permit
assignment of claims under the contract.

(e) Contracts entered into with financially weak contrac-
tors whose technical ability is considered essential to the
agency. In these cases, the agency shall closely monitor the
contractor’s performance and financial controls to reduce the
Government’s financial risk.
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(f) Contracts for which a loan by a private financial insti-
tution is not practicable, whether or not a loan guarantee under
this part is issued; for example, if—

(1) Financing institutions will not assume a reasonable
portion of the risk under a guaranteed loan;

(2) Loans with reasonable interest rates or finance
charges are not available to the contractor; or

(3) Contracts involve operations so remote from a finan-
cial institution that the institution could not be expected to
suitably administer a guaranteed loan.

(g) Contracts with small business concerns, under which
circumstances that make advance payments appropriate often
occur (but see 32.104(b)).

(h) Contracts under which exceptional circumstances
make advance payments the most advantageous contract
financing method for both the Government and the contractor.

32.404 Exclusions.
(a) This subpart does not apply to advance payments autho-
rized by law for—
(1) Rent;
(2) Tuition;
(3) Insurance premiums;
(4) Expenses of investigations in foreign countries;
(5) Extension or connection of public utilities for Gov-
ernment buildings or installations;
(6) Subscriptions to publications;
(7) Purchases of supplies or services in foreign coun-
tries, if—
(i) The purchase price does not exceed $10,000 (or
equivalent amount of the applicable foreign currency); and
(i) The advance payment is required by the laws or
government regulations of the foreign country concerned;
(8) Enforcement of the customs or narcotics laws; or
(9) Other types of transactions excluded by agency pro-
cedures under statutory authority.
(b) Agencies may issue their own instructions to deal with
advance payment items in paragraph (a) of this section autho-
rized under statutes relevant to their agencies.

32.405 Applying Pub. L. 85-804 to advance payments
under sealed bid contracts.

(a) Actions that designated agencies may take to facilitate
the national defense without regard to other provisions of law
relating to contracts, as explained in 50.101(a), also include
making advance payments. These advance payments may be
made at or after award of sealed bid contracts, as well as nego-
tiated contracts.

(b) Bidders may request advance payments before or after
award, even if the invitation for bids does not contain an
advance payment provision. However, the contracting officer
shall reject any bid requiring that advance payments be pro-
vided as a basis for acceptance.
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(¢) When advance payments are requested, the agency
may—

(1) Enter into the contract and provide for advance pay-
ments conforming to this Part 32;

(2) Enter into the contract without providing for
advance payments if the contractor does not actually need
advance payments; or

(3) Deny award of the contract if the request for advance
payments has been disapproved under 32.409-2 and funds
adequate for performance are not otherwise available to the
offeror.

32.406 Letters of credit.

(a) The Department of the Treasury (Treasury) prescribes
regulations and instructions covering the use of letters of
credit for advance payments under contracts. See Treasury
Department Circular 1075 (31 CFR Part 205), and the imple-
menting instructions in the Treasury Financial Manual, avail-
able in offices providing financial advice and assistance.

(b) If agencies provide advance payments to contractors,
use of the following methods is required unless the agency has
obtained a waiver from the Treasury Department:

(1) By letter of credit if the contracting agency expects
to have a continuing relationship with the contractor for a year
or more, with advances totaling at least $120,000 a year.

(2) By direct Treasury check if the circumstances do not
meet the criteria in paragraph (b)(1) of this section.

(c) If the agency has entered into multiple contracts (or a
combination of contract(s) and assistance agreement(s))
involving eligibility of a contractor for more than one letter of
credit, the agency shall follow arrangements made under
Treasury procedures for—

(1) Consolidating funding to the same contractor under
one letter of credit or

(2) Replacing multiple letters of credit with a single let-
ter of credit.

(d) The letter of credit enables the contractor to withdraw
Government funds in amounts needed to cover its own dis-
bursements of cash for contract performance. Whenever fea-
sible, the agency shall, under the direction and approval of the
Department of the Treasury, use a letter of credit method that
requires the contractor not to withdraw the Government funds
until the contractor’s checks have been—

(1) Forwarded to the payees (delay of drawdown tech-
nique), or

(2) Presented to the contractor’s bank for payment
(checks paid technique) (see 31 CFR 205.3 and 205.4(d)).

(¢) The Treasury regulations provide for terminating the
advance financing arrangement if the contractor is unwilling
or unable to minimize the elapsed time between receipt of the
advance and disbursement of the funds. In such cases, if rever-
sion to normal payment methods is not feasible, the Treasury
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regulation provides for use of a working capital method of
advance; i.e., for limiting advances to—

(1) Only the estimated disbursements for a given initial
period; and

(2) Subsequently, for only actual cash disbursements
(31 CFR 205.3(k) and 205.7).

32.407 Interest.

(a) Except as provided in paragraph (d) of this section, the
contracting officer shall charge interest on the daily unliqui-
dated balance of all advance payments at the higher of—

(1) The published prime rate of the financial institution
(depository) in which the special account (see 32.409-3) is
established; or

(2) The rate established by the Secretary of the Treasury
under 50 U.S.C. App. 1215(b)(2).

(b) The interest rate for advance payments shall be adjusted
for changes in the prime rate of the depository and the semi-
annual determination by the Secretary of the Treasury under
50 U.S.C. App. 1215(b)(2). The contracting officer shall
obtain data from the depository on changes in the interest rate
during the month. Interest shall be computed at the end of each
month on the daily unliquidated balance of advance payments
at the applicable daily interest rate.

(c) Interest shall be required on contracts that are for acqui-
sition, at cost, of property for Government ownership, if the
contracts are awarded in combination with, or in contempla-
tion of, supply contracts or subcontracts.

(d) The agency head or designee may authorize advance
payments without interest under the following types of con-
tracts, if in the Government’s interest:

(1) Contracts for experimental, research, or develop-
ment work (including studies, surveys, and demonstrations in
socio-economic areas) with nonprofit education or research
institutions.

(2) Contracts solely for the management and operation
of Government-owned plants.

(3) Cost-reimbursement contracts with governments,
including State or local governments, or their
instrumentalities.

(4) Other classes of contracts, or unusual cases, for
which the exclusion of interest on advances is specifically
authorized by agency procedures.

(e) If a contract provides for interest-free advance pay-
ments, the contracting officer may require the contractor to
charge interest on advances or downpayments to subcontrac-
tors and credit the Government for the proceeds from the
interest charges. Interest rates shall be determined as
described in paragraphs (a) and (b) of this section. The con-
tracting officer need not require the contractor to charge inter-
est on an advance to a subcontractor that is an institution of the
kind described in paragraph (d)(1) of this section.

(f) The contracting officer shall not allow interest charges,
required by this 32.407, as reimbursable costs under cost-
reimbursement contracts, whether the interest charge was
incurred by the prime contractor or a subcontractor.

32.408 Application for advance payments.

(a) A contractor may apply for advance payments before or
after the award of a contract.

(b) The contractor shall submit any advance payment
request in writing to the contracting officer and provide the
following information:

(1) A reference to the contract if the request concerns an
existing contract, or a reference to the solicitation if the
request concerns a proposed contract.

(2) A cash flow forecast showing estimated disburse-
ments and receipts for the period of contract performance. If
the application pertains to a type of contract described in
32.403(a) or (b), the contractor shall limit the forecast to the
contract to be financed by advance payments.

(3) The proposed total amount of advance payments.

(4) The name and address of the financial institution at
which the contractor expects to establish a special account as
depository for the advance payments. If advance payments in
the form of a letter of credit are anticipated, the contractor
shall identify the specific account at the financial institution
to be used. This paragraph (b)(4) is not applicable if an alter-
nate method is used under agency procedures.

(5) A description of the contractor’s efforts to obtain
unguaranteed private financing or a V-loan (see 32.301) under
eligible contracts. This requirement is not applicable to the
contract types described in 32.403(a) or (b).

(6) Other information appropriate to an understanding
of (i) the contractor’s financial condition and need, (ii) the
contractor’s ability to perform the contract without loss to the
Government, and (iii) financial safeguards needed to protect
the Government’s interest. Ordinarily, if the contract is a type
described in 32.403(a) or (b), the contractor may limit the
response to this paragraph (b)(6) to information on the con-
tractor’s reliability, technical ability, and accounting system
and controls.

32.409 Contracting officer action.

After analysis of the contractor’s application and any
appropriate investigation, the contracting officer shall recom-
mend approval or disapproval and transmit the request and
recommendation to the approving authority designated under
32.402(e).

32.409-1 Recommendation for approval.

If recommending approval, the contracting officer shall
transmit the following, under agency procedures, to the
approving authority:

(a) Contract data, including—

32.4-3
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(1) Identification and date of the award;
(2) Citation of the appropriation;
(3) Type and dollar amount of the contract;
(4) Ttems to be supplied, schedule of deliveries or per-
formance, and status of any deliveries or performance;
(5) The contract fee or profit contemplated; and
(6) A copy of the contract, if available.
(b) The contractor’s request and supporting information.
(c) A report on the contractor’s past performance, respon-
sibility, technical ability, and plant capacity.
(d) Comments on—
(1) The contractor’s need for advance payments; and
(2) Potential Government benefits from the contract
performance.
(e) Proposed advance payment contract terms, including
proposed security requirements.
(f) The findings, determination, and authorization (see
32.410).
(g) The recommendation for approval of the advance pay-
ment request.
(h) Justification of any proposal for waiver of interest
charges (see 32.407).

32.409-2 Recommendation for disapproval.
Ifrecommending disapproval, the contracting officer shall,
under agency procedures, transmit—
(a) The items prescribed in 32.409-1(a), (b), and (c); and
(b) The recommendation for disapproval and the reasons.

32.409-3 Security, supervision, and covenants.

(a) If advance payments are approved, the contracting
officer shall enter into an agreement with the contractor cov-
ering special accounts and suitable covenants protecting the
Government’s interest (see 32.411). This requirement gener-
ally applies under all statutory authorities, but modified
requirements applicable to certain specific cases are pre-
scribed in paragraphs (e) through (g) of this section.

(b) The agency shall—

(1) Ensure that the amount of advance payments does
not exceed the contractor’s financial needs, and

(2) Closely supervise the contractor’s withdrawal of
funds from special accounts in which the advance payments
are deposited.

(c) In the terms of the agreement, the contracting officer
should provide for a paramount lien in favor of the Govern-
ment. This lien may supplement or replace other security
requirements. The lien should cover—

(1) Supplies being acquired;

(2) Any credit balance in the special account in which
advance payments are deposited; and

(3) All property that the contractor acquires for per-
forming the contract, except to the extent to which the Gov-
ernment otherwise has valid title to the property.
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(d) Security requirements vary to fit the circumstances of
different cases. Minimum security requirements are covered
by the clauses prescribed in the contract. The contracting
officer may supplement these as necessary in each case for
protection of the Government’s interest. Examples of addi-
tional security terms are—

(1) Personal or corporate endorsements or guarantees;

(2) Pledges of collateral;

(3) Subordination or standby of other indebtedness;

(4) Controls or limitations on profit distributions, sala-
ries, bonuses or commissions, rentals and royalties, capital
expenditures, creation of liens, retirement of stock or debt,
and creation of additional obligations; and

(5) Advance payment bonds (rarely required).

(e) In an advance payment agreement with an instrumen-
tality of the Government, a State, a local government, or an
agency or instrumentality of a State or local government, the
contracting officer may omit the requirement for deposit of
the advances in a special account, if the official approving the
advance determines that other adequate security exists to pro-
tect the Government’s interest.

(f) The requirements of this 32.409-3 do not apply when
using letters of credit if an agency’s procedures provide for—

(1) The use under a cost-reimbursement contract of Fed-
eral funds deposited in the contractor’s account at a financial
institution (without the contractor acquiring title to the funds);
and

(2) The security of such deposit of public moneys in
accordance with governing regulations of the Treasury
Department.

(g) If a separate special account is not required;
e.g., advance payment by a letter of credit, an agency may
require a special account for an individual case, or classes of
cases, if the circumstances warrant.

32.410 Findings, determination, and authorization.

(a) Each determination concerning advance payments shall
be supported by written findings (see 32.402(c)(1)(iii)).

(b) The following is an example of the format and text of
findings, determination, and authorization with alternative
words, phrases, and paragraphs to be selected to conform to
the circumstances involved:

FINDINGS, DETERMINATION, AND AUTHORIZATION FOR
ADVANCE PAYMENTS

FINDINGS

(a) The undersigned hereby finds that:

(1) The [Insert the name of the con-
tracting activity] and [Insert the name of
the contractor] (have entered) (propose to enter) into (negoti-
ated) (sealed bid) Contract No. , dated

. [Summarize the specific facts and significant cir-
cumstances concerning the contract and the contractor, that,
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32.503-16

interim or voluntary price reduction under a redeterminable or
incentive contract.

32.503-12 Maximum unliquidated amount.

(a) The contracting officer shall ensure that any excess of
the unliquidated progress payments over the contractual lim-
itation in paragraph (a) of the Progress Payments clause in the
contract is promptly corrected through one or more of the fol-
lowing actions:

(1) Increasing the liquidation rate.
(2) Reducing the progress payment rate.
(3) Suspending progress payments.

(b) The excess described in paragraph (a) of this section is
most likely to arise under the following circumstances:

(1) The costs of performance exceed the contract price.

(2) The alternate method of liquidation (see
32.503-9) is used and the actual costs of performance exceed
the cost estimates used to establish the liquidation rate.

(3) The rate of progress or the quality of contract per-
formance is unsatisfactory.

(4) The rate of rejections, waste, or spoilage is
excessive.

(c) As required, the services of the responsible audit
agency or office should be fully utilized, along with the ser-
vices of qualified cost analysis and engineering personnel.

32.503-13 [Reserved]

32.503-14 Protection of Government title.

(a) Since the Progress Payments clause gives the Govern-
ment title to all of the materials, work-in-process, finished
goods, and other items of property described in paragraph (d)
of the Progress Payments clause, under the contract under
which progress payments have been made, the ACO must
ensure that the Government title to these inventories is not
compromised by other encumbrances. Ordinarily, the ACO,
in the absence of reason to believe otherwise, may rely upon
the contractor’s certification contained in the progress pay-
ment request.

(b) If the ACO becomes aware of any arrangement or con-
dition that would impair the Government’s title to the property
affected by progress payment, the ACO shall require addi-
tional protective provisions (see 32.501-5) to establish and
protect the Government’s title.

(¢) The existence of any such encumbrance is a violation
of the contractor’s obligations under the contract, and the
ACO may, if necessary, suspend or reduce progress payments
under the terms of the Progress Payments clause covering fail-
ure to comply with any material requirement of the contract.
In addition, if the contractor fails to disclose an existing
encumbrance in the progress payments certification, the ACO
should consult with legal counsel concerning possible viola-
tion of 31 U.S.C. 3729, the False Claims Act.

32.503-15 Application of Government title terms.

(a) Property to which the Government obtains title by oper-
ation of the Progress Payments clause solely is not, as a con-
sequence, Government-furnished property.

(b) Although property title is vested in the Government
under the Progress Payments clause, the acquisition, han-
dling, and disposition of certain types of property are gov-
erned by—

(1) The clause at 52.245-1, Government Property; and
(2) The termination clauses at 52.249, for termination
inventory.

(¢) The contractor may sell or otherwise dispose of current
production scrap in the ordinary course of business on its own
volition, even if title has vested in the Government under the
Progress Payments clause. The contracting officer shall
require the contractor to credit the costs of the contract per-
formance with the proceeds of the scrap disposition.

(d) When the title to materials or other inventories is vested
in the Government under the Progress Payments clause, the
contractor may transfer the inventory items from the contract
for its own use or other disposition only if, and on terms,
approved by the contracting officer. The contractor shall—

(1) Eliminate the costs allocable to the transferred prop-
erty from the costs of contract performance, and

(2) Repay or credit to the Government an amount equal
to the unliquidated progress payments, allocable to the trans-
ferred property.

(e) If excess property remains after the contract perfor-
mance is complete and all contractor obligations under the
contract are satisfied, including full liquidation of progress
payments, the excess property is outside the scope of the
Progress Payments clause. Therefore, the contractor holds
title to it.

32.503-16 Risk of loss.

(a) Under the Progress Payments clause, and except for
normal spoilage, the contractor bears the risk for loss, theft,
destruction, or damage to property affected by the clause,
even though title is vested in the Government, unless the Gov-
ernment has expressly assumed this risk. The clauses pre-
scribed in this regulation related to progress payments,
default, and terminations do not constitute a Government
assumption of this risk.

(b) If a loss occurs in connection with property for which
the contractor bears the risk, the contractor is obligated to
repay to the Government the amount of unliquidated progress
payments based on costs allocable to the property.

(c) The contractor is not obligated to pay 