FEDERAL ACQUISITION CIRCULAR

March 22, 2007 Number 2005-16

Federal Acquisition Circular (FAC) 2005-16 is issued
under the authority of the Secretary of Defense, the
Administrator of General Services, and the Administrator for
the National Aeronautics and Space Administration.

Unless otherwise specified, all Federal Acquisition
Regulation (FAR) and other directive material contained in
FAC 2005-16 are effective March 22, 2007.
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Federal Acquisition Circular (FAC) 2005-16 amends the Federal
Acquisition Regulation (FAR) as specified below:

Item I—Implementation of Wage Determinations OnLine (WDOL)
(FAR Case 2005-033)

This final rule implements the Department of Labor (DOL) Wage
Determinations OnLine (WDOL) Internet website as the source for
Federal contracting agencies to obtain wage determinations issued
by the DOL for service contracts subject to the McNamara-O~Hara
Service Contract Act (SCA) and for construction contracts subject
to the Davis-Bacon Act (DBA). The rule amends the FAR to direct
Federal contracting agencies to obtain DBA and SCA wage
determinations from the WDOL website.

The WDOL and €98 processes replace the paper Standard Forms
98 and 98a. In addition, Standard Forms 98, 98a, and 99 are
deleted from FAR Part 53. This final rule also iIncorporates new
geographical jurisdictions for DOL”’s Wage and Hour Regional
Offices and eliminates FAR references to the Government Printing
Office publication of general wage determinations.

Replacement pages: None.

Item IT—Termination or Cancellation of Purchase Orders
(FAR Case 2005-029)

The rule revises the Federal Acquisition Regulation (FAR) to
correct the iInadvertent omission of an appropriate reference in
FAR Part 13.302-4(a) for termination for cause of those purchase
orders that have been accepted in writing. This FAR revision is
a correction to a reference and not a change to the contract
termination options available In 52.212-4(1) or (m). 1If a
purchase order that has been accepted in writing by the
contractor is to be terminated, contracting officers have the
option to terminate for cause as well as terminate for
convenience.

Replacement pages: 13.3-1 and 13.3-2.



Item III—Contracts with Religious Entities (Interim)
(FAR Case 2006-019)

This interim rule amends FAR Subpart 22.8, Equal Employment
Opportunity, and the associated clause at 52.222-26, Equal
Opportunity, to add an exemption for religious entities to the
prohibition of discrimination on the basis of religion.

Executive Order (E.O.) 13279 amended Section 204 of E.O. 11246 to
permit religious entities to consider employment of individuals
of a particular religion to perform work connected with carrying
on the entity’s activities. Religious entities remain subject to
other Equal Employment Opportunity requirements. When awarding a
contract to a religious entity that contains the clause at FAR
52.222-26, Equal Opportunity, the requirements of the clause with
respect to employment of individuals of a particular religion to
perform work connected with the carrying on of the contractor’s
activities do not apply to a contractor that is a religious
corporation, association, educational iInstitution, or society.

Replacement pages: 22.8-3 thru 22.8-6; 52.2-37 thru 52.2-42.2;
52.2-113 and 52.2-114; and 52.2-265 and 52.2-266.

Item IV—Contract Terms and Conditions Required to Implement Statute
or Executive Orders—Commercial ltems (FAR Case 2006-012)

The final rule revises the Federal Acquisition Regulation
(FAR) to update the required contract clauses that implement
provisions of law or executive orders for acquisitions of
commercial items.

Replacement pages: 52.2-37 thru 52.2-40.
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SUBPART 13.3—SIMPLIFIED ACQUISITION METHODS

13.302-3

Subpart 13.3—Simplified Acquisition
Methods

13.301 Governmentwide commercial purchase card.

(a) The Governmentwide commercial purchase card is
authorized for use in making and/or paying for purchases of
supplies, services, or construction. The Governmentwide
commercial purchase card may be used by contracting offic-
ers and other individuals designated in accordance with
1.603-3. The card may be used only for purchases that are oth-
erwise authorized by law or regulation.

(b) Agencies using the Governmentwide commercial pur-
chase card shall establish procedures for use and control of the
card that comply with the Treasury Financial Manual for
Guidance of Departments and Agencies (TFM 4-4500) and
that are consistent with the terms and conditions of the current
GSA credit card contract. Agency procedures should not limit
the use of the Governmentwide commercial purchase card to
micro-purchases. Agency procedures should encourage use of
the card in greater dollar amounts by contracting officers to
place orders and to pay for purchases against contracts estab-
lished under Part 8 procedures, when authorized; and to place
orders and/or make payment under other contractual instru-
ments, when agreed to by the contractor. See 32.1110(d) for
instructions for use of the appropriate clause when payment
under a written contract will be made through use of the card.

(c) The Governmentwide commercial purchase card may
be used to—

(1) Make micro-purchases;

(2) Place a task or delivery order (if authorized in the
basic contract, basic ordering agreement, or blanket purchase
agreement); or

(3) Make payments, when the contractor agrees to
accept payment by the card.

13.302 Purchase orders.

13.302-1 General.

(a) Except as provided under the unpriced purchase order
method (see 13.302-2), purchase orders generally are issued
on a fixed-price basis. See 12.207 for acquisition of commer-
cial items.

(b) Purchase orders shall—

(1) Specify the quantity of supplies or scope of services
ordered;

(2) Contain a determinable date by which delivery of the
supplies or performance of the services is required;

(3) Provide for inspection as prescribed in Part 46. Gen-
erally, inspection and acceptance should be at destination.
Source inspection should be specified only if required by
Part 46. When inspection and acceptance will be performed at
destination, advance copies of the purchase order or equiva-
lent notice shall be furnished to the consignee(s) for material

receipt purposes. Receiving reports shall be accomplished
immediately upon receipt and acceptance of supplies;

(4) Specify f.o.b. destination for supplies to be delivered
within the United States, except Alaska or Hawaii, unless
there are valid reasons to the contrary; and

(5) Include any trade and prompt payment discounts
that are offered, consistent with the applicable principles at
14.408-3.

(c) The contracting officer’s signature on purchase orders
shall be in accordance with 4.101 and the definitions at 2.101.
Facsimile and electronic signature may be used in the produc-
tion of purchase orders by automated methods.

(d) Limit the distribution of copies of purchase orders and
related forms to the minimum deemed essential for adminis-
tration and transmission of contractual information.

(e) In accordance with 31 U.S.C. 3332, electronic funds
transfer (EFT) is required for payments except as provided in
32.1110. See Subpart 32.11 for instructions for use of the
appropriate clause in purchase orders. When obtaining oral
quotes, the contracting officer shall inform the quoter of the
EFT clause that will be in any resulting purchase order.

13.302-2 Unpriced purchase orders.

(a) An unpriced purchase order is an order for supplies or
services, the price of which is not established at the time of
issuance of the order.

(b) An unpriced purchase order may be used only when—

(1) It is impractical to obtain pricing in advance of issu-
ance of the purchase order; and
(2) The purchase is for—
(1) Repairs to equipment requiring disassembly to
determine the nature and extent of repairs;
(i) Material available from only one source and for
which cost cannot readily be established; or
(iii) Supplies or services for which prices are known
to be competitive, but exact prices are not known
(e.g., miscellaneous repair parts, maintenance agreements).

(¢) Unpriced purchase orders may be issued on paper or
electronically. A realistic monetary limitation, either for each
line item or for the total order, shall be placed on each
unpriced purchase order. The monetary limitation shall be an
obligation subject to adjustment when the firm price is estab-
lished. The contracting office shall follow up on each order to
ensure timely pricing. The contracting officer or the contract-
ing officer’s designated representative shall review the
invoice price and, if reasonable (see 13.106-3(a)), process the
invoice for payment.

13.302-3 Obtaining contractor acceptance and modifying
purchase orders.
(a) When it is desired to consummate a binding contract
between the parties before the contractor undertakes perfor-
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mance, the contracting officer shall require written (see 2.101)
acceptance of the purchase order by the contractor.

(b) Each purchase order modification shall identify the
order it modifies and shall contain an appropriate modifica-
tion number.

(c) A contractor’s written acceptance of a purchase order
modification may be required only if—

(1) Determined by the contracting officer to be neces-
sary to ensure the contractor’s compliance with the purchase
order as revised; or

(2) Required by agency regulations.

13.302-4 Termination or cancellation of purchase orders.

(a) If a purchase order that has been accepted in writing by
the contractor is to be terminated, the contracting officer shall
process the termination in accordance with—

(1) 12.403 and 52.212-4(1) or (m) for commercial items;
or

(2) Part 49 or 52.213-4 for other than commercial items.

(b) If a purchase order that has not been accepted in writing
by the contractor is to be canceled, the contracting officer shall
notify the contractor in writing that the purchase order has
been canceled, request the contractor’s written acceptance of
the cancellation, and proceed as follows:

(1) If the contractor accepts the cancellation and does
not claim that costs were incurred as a result of beginning per-
formance under the purchase order, no further action is
required (i.e., the purchase order shall be considered
canceled).

(2) If the contractor does not accept the cancellation or
claims that costs were incurred as a result of beginning per-
formance under the purchase order, the contracting officer
shall process the action as a termination prescribed in para-
graph (a) of this subsection.

13.302-5 Clauses.

(a) Each purchase order (and each purchase order modifi-
cation (see 13.302-3)) shall incorporate all clauses prescribed
for the particular acquisition.

(b) The contracting officer shall insert the clause at
52.213-2, Invoices, in purchase orders that authorize advance
payments (see 31 U.S.C. 3324(d)(2)) for subscriptions or
other charges for newspapers, magazines, periodicals, or other
publications (i.e., any publication printed, microfilmed, pho-
tocopied, or magnetically or otherwise recorded for auditory
or visual usage).

(c) The contracting officer shall insert the clause at
52.213-3, Notice to Supplier, in unpriced purchase orders.

(d)(1) The contracting officer may use the clause at
52.213-4, Terms and Conditions—Simplified Acquisitions
(Other Than Commercial Items), in simplified acquisitions
exceeding the micro-purchase threshold that are for other than
commercial items (see 12.301).

13.3-2

(2) The clause—

(1) Is a compilation of the most commonly used
clauses that apply to simplified acquisitions; and

(i1) May be modified to fit the individual acquisition
to add other needed clauses, or those clauses may be added
separately. Modifications (i.e., additions, deletions, or substi-
tutions) must not create a void or internal contradiction in the
clause. For example, do not add an inspection and acceptance
or termination for convenience requirement unless the exist-
ing requirement is deleted. Also, do not delete a paragraph
without providing for an appropriate substitute.

(3)(1) When an acquisition for supplies for use within
the United States cannot be set aside for small business con-
cerns and trade agreements apply (see Subpart 25.4), substi-
tute the clause at FAR 52.225-3, Buy American Act—Free
Trade Agreements—Israeli Trade Act, used with Alternate I
or Alternate I, if appropriate, instead of the clause at
FAR 52.225-1, Buy American Act—Supplies.

(i1)) When acquiring supplies for use outside the
United States, delete clause 52.225-1 from the clause list at
52.213-4(b).

13.303 Blanket purchase agreements (BPAs).

13.303-1 General.

(a) A blanket purchase agreement (BPA) is a simplified
method of filling anticipated repetitive needs for supplies or
services by establishing “charge accounts” with qualified
sources of supply (see Subpart 16.7 for additional coverage of
agreements).

(b) BPAs should be established for use by an organization
responsible for providing supplies for its own operations or
for other offices, installations, projects, or functions. Such
organizations, for example, may be organized supply points,
separate independent or detached field parties, or one-person
posts or activities.

(c) The use of BPAs does not exempt an agency from the

responsibility for keeping obligations and expenditures within
available funds.

13.303-2 Establishment of BPAs.
(a) The following are circumstances under which contract-
ing officers may establish BPAs:

(1) There is a wide variety of items in a broad class of
supplies or services that are generally purchased, but the exact
items, quantities, and delivery requirements are not known in
advance and may vary considerably.

(2) There is a need to provide commercial sources of
supply for one or more offices or projects in a given area that
do not have or need authority to purchase otherwise.

(3) The use of this procedure would avoid the writing of
numerous purchase orders.
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22.807

offeror can be determined, the contracting officer shall pro-
cess a preaward clearance request in accordance with agency
procedures, assuring, if possible, that the preaward clearance
request is submitted to the OFCCP regional office at least
30 days before the proposed award date.

(7) Within 15 days of the clearance request, OFCCP
will inform the awarding agency of its intention to conduct a
preaward compliance evaluation. If OFCCP does not inform
the awarding agency within that period of its intention to con-
duct a preaward compliance evaluation, clearance shall be
presumed and the awarding agency is authorized to proceed
with the award. If OFCCP informs the awarding agency of its
intention to conduct a preaward compliance evaluation,
OFCCP shall be allowed an additional 20 days after the date
that it so informs the awarding agency to provide its conclu-
sions. If OFCCP does not provide the awarding agency with
its conclusions within that period, clearance shall be pre-
sumed and the awarding agency is authorized to proceed with
the award.

(8) If the procedures specified in paragraphs (a)(6) and
(a)(7) of this section would delay award of an urgent and crit-
ical contract beyond the time necessary to make award or
beyond the time specified in the offer or extension thereof, the
contracting officer shall immediately inform the OFCCP
regional office of the expiration date of the offer or the
required date of award and request clearance be provided
before that date. If the OFCCP regional office advises that a
preaward evaluation cannot be completed by the required
date, the contracting officer shall submit written justification
for the award to the head of the contracting activity, who, after
informing the OFCCP regional office, may then approve the
award without the preaward clearance. If an award is made
under this authority, the contracting officer shall immediately
request a postaward evaluation from the OFCCP regional
office.

(9) If, under the provisions of paragraph (a)(8) of this
section, a postaward evaluation determines the contractor to
be in noncompliance with E.O. 11246, the Deputy Assistant
Secretary may authorize the use of the enforcement proce-
dures at 22.809 against the noncomplying contractor.

(b) Furnishing posters. The contracting officer shall fur-
nish to the contractor appropriate quantities of the poster enti-
tled “Equal Employment Opportunity Is The Law.” These
shall be obtained in accordance with agency procedures.

22.806 Inquiries.

(a) An inquiry from a contractor regarding status of its
compliance with E.O. 11246, or rights of appeal to any of the
actions in 22.809, shall be referred to the OFCCP regional
office.

(b) Labor union inquiries regarding the revision of a col-
lective bargaining agreement in order to comply with

E.O. 11246 shall be referred to the Deputy Assistant
Secretary.

22.807 Exemptions.

(a) Under the following exemptions, all or part of the
requirements of E.O. 11246 may be excluded from a contract
subject to E.O. 11246:

(1) National security. The agency head may determine
that a contract is essential to the national security and that the
award of the contract without complying with one or more of
the requirements of this subpart is necessary to the national
security. Upon making such a determination, the agency shall
notify the Deputy Assistant Secretary in writing within
30 days.

(2) Specific contracts. The Deputy Assistant Secretary
may exempt an agency from requiring the inclusion of one or
more of the requirements of E.O. 11246 in any contract if the
Deputy Assistant Secretary deems that special circumstances
in the national interest so require. Groups or categories of con-
tracts of the same type may also be exempted if the Deputy
Assistant Secretary finds it impracticable to act upon each
request individually or if group exemptions will contribute to
convenience in the administration of E.O. 11246.

(b) The following exemptions apply even though a contract
or subcontract contains the Equal Opportunity clause:

(1) Transactions of $10,000 or less. The Equal Oppor-
tunity clause is required to be included in prime contracts and
subcontracts by 22.802(a). Individual prime contracts or sub-
contracts of $10,000 or less are exempt from application of the
Equal Opportunity clause, unless the aggregate value of all
prime contracts or subcontracts awarded to a contractor in any
12-month period exceeds, or can reasonably be expected to
exceed, $10,000. (Note: Government bills of lading, regard-
less of amount, are not exempt.)

(2) Work outside the United States. Contracts are
exempt from the requirements of E.O. 11246 for work per-
formed outside the United States by employees who were not
recruited within the United States.

(3) Contracts with State or local governments. The
requirements of E.O. 11246 in any contract with a State or
local government (or any agency, instrumentality, or subdivi-
sion thereof) shall not be applicable to any agency, instrumen-
tality, or subdivision of such government that does not
participate in work on or under the contract.

(4) Work on or near Indian reservations. It shall not be
aviolation of E.O. 11246 for a contractor to extend a publicly
announced preference in employment to Indians living on or
near an Indian reservation in connection with employment
opportunities on or near an Indian reservation. This applies to
that area where a person seeking employment could reason-
ably be expected to commute to and from in the course of a
work day. Contractors extending such a preference shall not,
however, discriminate among Indians on the basis of religion,
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sex, or tribal affiliation, and the use of such preference shall
not excuse a contractor from complying with E.O. 11246,
rules and regulations of the Secretary of Labor, and applicable
clauses in the contract.

(5) Facilities not connected with contracts. The Deputy
Assistant Secretary may exempt from the requirements of
E.O. 11246 any of a contractor’s facilities that the Deputy
Assistant Secretary finds to be in all respects separate and dis-
tinct from activities of the contractor related to performing the
contract, provided, that the Deputy Assistant Secretary also
finds that the exemption will not interfere with, or impede the
effectiveness of, E.O. 11246.

(6) Indefinite-quantity contracts. With respect to indef-
inite-quantity contracts and subcontracts, the Equal Opportu-
nity clause applies unless the contracting officer has reason to
believe that the amount to be ordered in any year under the
contract will not exceed $10,000. The applicability of the
Equal Opportunity clause shall be determined by the contract-
ing officer at the time of award for the first year, and annually
thereafter for succeeding years, if any. Notwithstanding the
above, the Equal Opportunity clause shall be applied to the
contract whenever the amount of a single order exceeds
$10,000. Once the Equal Opportunity clause is determined to
be applicable, the contract shall continue to be subject to such
clause for its duration regardless of the amounts ordered, or
reasonably expected to be ordered, in any year.

(7) Contracts with religious entities. Pursuant to E.O.
13279, Section 202 of E.O. 11246, shall not apply to a Gov-
ernment contractor or subcontractor that is a religious corpo-
ration, association, educational institution, or society, with
respect to the employment of individuals of a particular reli-
gion to perform work connected with the carrying on by such
corporation, association, educational institution, or society of
its activities. Such contractors and subcontractors are not
exempted or excused from complying with the other require-
ments contained in the order.

(c) To request an exemption under paragraph (a)(2) or
(b)(5) of this section, the contracting officer shall submit,
under agency procedures, a detailed justification for omitting
all, or part of, the requirements of E.O. 11246. Requests for
exemptions under paragraph (a)(2) or (b)(5) of this section
shall be submitted to the Deputy Assistant Secretary for
approval.

(d) The Deputy Assistant Secretary may withdraw the
exemption for a specific contract, or group of contracts, if the
Deputy Assistant Secretary deems that such action is neces-
sary and appropriate to achieve the purposes of E.O. 11246.
Such withdrawal shall not apply—

(1) To contracts awarded before the withdrawal; or

(2) To any sealed bid contract (including restricted
sealed bidding), unless the withdrawal is made more than
10 days before the bid opening date.

22.8-4

22.808 Complaints.

Complaints received by the contracting officer alleging
violation of the requirements of E.O. 11246 shall be referred
immediately to the OFCCP regional office. The complainant
shall be advised in writing of the referral. The contractor that
is the subject of a complaint shall not be advised in any man-
ner or for any reason of the complainant’s name, the nature of
the complaint, or the fact that the complaint was received.

22.809 Enforcement.

Upon the written direction of the Deputy Assistant Secre-
tary, one or more of the following actions, as well as admin-
istrative sanctions and penalties, may be exercised against
contractors found to be in violation of E.O. 11246, the regu-
lations of the Secretary of Labor, or the applicable contract
clauses:

(a) Publication of the names of the contractor or its unions.

(b) Cancellation, termination, or suspension of the contrac-
tor’s contracts or portion thereof.

(¢) Debarment from future Government contracts, or
extensions or modifications of existing contracts, until the
contractor has established and carried out personnel and
employment policies in compliance with E.O. 11246 and the
regulations of the Secretary of Labor.

(d) Referral by the Deputy Assistant Secretary of any mat-
ter arising under E.O. 11246 to the Department of Justice or
to the Equal Employment Opportunity Commission (EEOC)
for the institution of appropriate civil or criminal proceedings.

22.810 Solicitation provisions and contract clauses.

(a) When a contract is contemplated that will include the
clause at 52.222-26, Equal Opportunity, the contracting
officer shall insert—

(1) The clause at 52.222-21, Prohibition of Segregated
Facilities, in the solicitation and contract; and

(2) The provision at 52.222-22, Previous Contracts and
Compliance Reports, in the solicitation.

(b) The contracting officer shall insert the provision at
52.222-23, Notice of Requirement for Affirmative Action to
Ensure Equal Employment Opportunity for Construction, in
solicitations for construction when a contract is contemplated
that will include the clause at 52.222-26, Equal Opportunity,
and the amount of the contract is expected to be in excess of
$10,000.

(c) The contracting officer shall insert the provision at
52.222-24, Preaward On-Site Equal Opportunity Compliance
Evaluation, in solicitations other than those for construction
when a contract is contemplated that will include the clause at
52.222-26, Equal Opportunity, and the amount of the contract
is expected be $10 million or more.

(d) The contracting officer shall insert the provision at
52.222-25, Affirmative Action Compliance, in solicitations,
other than those for construction, when a contract is contem-
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plated that will include the clause at 52.222-26, Equal
Opportunity.

(¢) The contracting officer shall insert the clause at
52.222-26, Equal Opportunity, in solicitations and contracts
(see 22.802) unless the contract is exempt from all of the
requirements of E.O. 11246 (see 22.807(a)). If the contract is
exempt from one or more, but not all, of the requirements of
E.O. 11246, the contracting officer shall use the clause with its
Alternate 1.

(f) The contracting officer shall insert the clause at
52.222-27, Affirmative Action Compliance Requirements for

Construction, in solicitations and contracts for construction
that will include the clause at 52.222-26, Equal Opportunity,
when the amount of the contract is expected to be in excess of
$10,000.

(g) The contracting officer shall insert the clause at
52.222-29, Notification of Visa Denial, in contracts that will
include the clause at 52.222-26, Equal Opportunity, if the con-
tractor is required to perform in or on behalf of a foreign
country.
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(B) Except as provided for in paragraph
1)(1)(i1)(A) and (D)(2) of this clause, the Government will
reimburse the Contractor the actual cost of materials (less any
rebates, refunds, or discounts received by the contractor that are
identifiable to the contract) provided the Contractor—

(1) Has made payments for materials in accor-
dance with the terms and conditions of the agreement or
invoice; or

(2) Makes these payments within 30 days of the
submission of the Contractor’s payment request to the Govern-
ment and such payment is in accordance with the terms and con-
ditions of the agreement or invoice.

(C) To the extent able, the Contractor shall—

(1) Obtain materials at the most advantageous
prices available with due regard to securing prompt delivery of
satisfactory materials; and

(2) Give credit to the Government for cash and
trade discounts, rebates, scrap, commissions, and other amounts
that are identifiable to the contract.

(D) Other Costs. Unless listed below, other direct
and indirect costs will not be reimbursed.

(1) Other Direct Costs. The Government will
reimburse the Contractor on the basis of actual cost for the fol-
lowing, provided such costs comply with the requirements in
paragraph (i)(1)(ii)(B) of this clause: [/nsert each element of
other direct costs (e.g., travel, computer usage charges, etc.
Insert “None” if no reimbursement for other direct costs will be
provided. If this is an indefinite delivery contract, the Contract-
ing Officer may insert “Each order must list separately the ele-
ments of other direct charge(s) for that order or, if no
reimbursement for other direct costs will be provided, insert
‘None’.”’]

(2) Indirect Costs (Material Handling, Subcon-
tract Administration, etc.). The Government will reimburse the
Contractor for indirect costs on a pro-rata basis over the period
of contract performance at the following fixed price: [Insert a
fixed amount for the indirect costs and payment schedule. Insert
“80” if no fixed price reimbursement for indirect costs will be
provided. (If this is an indefinite delivery contract, the Contract-
ing Officer may insert “Each order must list separately the fixed
amount for the indirect costs and payment schedule or, if no
reimbursement for indirect costs, insert ‘None’).”’]

(2) Total cost. 1t is estimated that the total cost to the
Government for the performance of this contract shall not
exceed the ceiling price set forth in the Schedule and the Con-
tractor agrees to use its best efforts to perform the work speci-
fied in the Schedule and all obligations under this contract
within such ceiling price. If at any time the Contractor has rea-
son to believe that the hourly rate payments and material costs
that will accrue in performing this contract in the next succeed-
ing 30 days, if added to all other payments and costs previously
accrued, will exceed 85 percent of the ceiling price in the Sched-
ule, the Contractor shall notify the Contracting Officer giving a
revised estimate of the total price to the Government for per-
forming this contract with supporting reasons and documenta-
tion. If at any time during the performance of this contract, the

Contractor has reason to believe that the total price to the Gov-
ernment for performing this contract will be substantially
greater or less than the then stated ceiling price, the Contractor
shall so notify the Contracting Officer, giving a revised estimate
of the total price for performing this contract, with supporting
reasons and documentation. If at any time during performance
of this contract, the Government has reason to believe that the
work to be required in performing this contract will be substan-
tially greater or less than the stated ceiling price, the Contracting
Officer will so advise the Contractor, giving the then revised
estimate of the total amount of effort to be required under the
contract.

(3) Ceiling price. The Government will not be obligated
to pay the Contractor any amount in excess of the ceiling price
in the Schedule, and the Contractor shall not be obligated to con-
tinue performance if to do so would exceed the ceiling price set
forth in the Schedule, unless and until the Contracting Officer
notifies the Contractor in writing that the ceiling price has been
increased and specifies in the notice a revised ceiling that shall
constitute the ceiling price for performance under this contract.
When and to the extent that the ceiling price set forth in the
Schedule has been increased, any hours expended and material
costs incurred by the Contractor in excess of the ceiling price
before the increase shall be allowable to the same extent as if the
hours expended and material costs had been incurred after the
increase in the ceiling price.

(4) Access to records. At any time before final payment
under this contract, the Contracting Officer (or authorized rep-
resentative) will have access to the following (access shall be
limited to the listing below unless otherwise agreed to by the
Contractor and the Contracting Officer):

(1) Records that verify that the employees whose time
has been included in any invoice meet the qualifications for the
labor categories specified in the contract;

(i) For labor hours (including any subcontractor
hours reimbursed at the hourly rate in the schedule), when time-
cards are required as substantiation for payment—

(A) The original timecards (paper-based or elec-
tronic);

(B) The Contractor’s timekeeping procedures;

(C) Contractor records that show the distribution of
labor between jobs or contracts; and

(D) Employees whose time has been included in
any invoice for the purpose of verifying that these employees
have worked the hours shown on the invoices.

(iii) For material and subcontract costs that are reim-
bursed on the basis of actual cost—

(A) Any invoices or subcontract agreements sub-
stantiating material costs; and

(B) Any documents supporting payment of those
invoices.

(5) Overpayments/Underpayments. (i) Each payment
previously made shall be subject to reduction to the extent of
amounts, on preceding invoices, that are found by the Contract-
ing Officer not to have been properly payable and shall also be
subject to reduction for overpayments or to increase for under-
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payments. The Contractor shall promptly pay any such reduc-
tion within 30 days unless the parties agree otherwise. The
Government within 30 days will pay any such increases, unless
the parties agree otherwise. The contractor’s payment will be
made by check. Ifthe Contractor becomes aware of a duplicate
invoice payment or that the Government has otherwise overpaid
on an invoice payment, the Contractor shall immediately notify
the Contracting Officer and request instructions for disposition
of the overpayment.

(i1) Upon receipt and approval of the invoice desig-
nated by the Contractor as the “completion invoice” and sup-
porting documentation, and upon compliance by the Contractor
with all terms of this contract, any outstanding balances will be
paid within 30 days unless the parties agree otherwise. The
completion invoice, and supporting documentation, shall be
submitted by the Contractor as promptly as practicable follow-
ing completion of the work under this contract, but in no event
later than 1 year (or such longer period as the Contracting
Officer may approve in writing) from the date of completion.

(6) Release of claims. The Contractor, and each assignee
under an assignment entered into under this contract and in
effect at the time of final payment under this contract, shall exe-
cute and deliver, at the time of and as a condition precedent to
final payment under this contract, a release discharging the
Government, its officers, agents, and employees of and from all
liabilities, obligations, and claims arising out of or under this
contract, subject only to the following exceptions.

(1) Specified claims in stated amounts, or in estimated
amounts if the amounts are not susceptible to exact statement by
the Contractor.

(i) Claims, together with reasonable incidental
expenses, based upon the liabilities of the Contractor to third
parties arising out of performing this contract, that are not
known to the Contractor on the date of the execution of the
release, and of which the Contractor gives notice in writing to
the Contracting Officer not more than 6 years after the date of
the release or the date of any notice to the Contractor that the
Government is prepared to make final payment, whichever is
earlier.

(iii) Claims for reimbursement of costs (other than
expenses of the Contractor by reason of its indemnification of
the Government against patent liability), including reasonable
incidental expenses, incurred by the Contractor under the terms
of this contract relating to patents.

(7) Prompt payment. The Government will make pay-
ment in accordance with the Prompt Payment Act (31 U.S.C.
3903) and prompt payment regulations at 5 CFR part 1315.

(8) Electronic Funds Transfer (EFT). If the Government
makes payment by EFT, see 52.212-5(b) for the appropriate
EFT clause.

(9) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of the
invoice. For the purpose of computing the discount earned, pay-
ment shall be considered to have been made on the date that
appears on the payment check or the specified payment date if
an electronic funds transfer payment is made.

52.2-38

() Termination for the Government'’s convenience. The
Government reserves the right to terminate this contract, or any
part hereof, for its sole convenience. In the event of such termi-
nation, the Contractor shall immediately stop all work hereun-
der and shall immediately cause any and all of its suppliers and
subcontractors to cease work. Subject to the terms of this con-
tract, the Contractor shall be paid an amount for direct labor
hours (as defined in the Schedule of the contract) determined by
multiplying the number of direct labor hours expended before
the effective date of termination by the hourly rate(s) in the con-
tract, less any hourly rate payments already made to the Con-
tractor plus reasonable charges the Contractor can demonstrate
to the satisfaction of the Government using its standard record
keeping system that have resulted from the termination. The
Contractor shall not be required to comply with the cost
accounting standards or contract cost principles for this pur-
pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (MAR 2007)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(2) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004) (Pub. L. 108-77, 108-78)

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisi-
tions of commercial items:

[Contracting Officer check as appropriate.]

(1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (Sept 2006), with Alternate I (Oct 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).

~ (2) 52.219-3, Notice of Total HUBZone Set-Aside
(JAN 1999) (15 U.S.C. 657a).

__(3)52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JULY 2005) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).[

___(4) Reserved]
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__(5)(1) 52.219-6, Notice of Total Small Business Set-
Aside (JUNE 2003) (15 U.S.C. 644).
__ (ii) Alternate I (OCT 1995) of 52.219-6.
__ (iii) Alternate IT (MAR 2004) of 52.219-6.
_ (6)(1) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).
__ (ii) Alternate I (OCT 1995) of 52.219-7.
_(iii) Alternate IT (MAR 2004) of 52.219-7.

__(7) 52.219-8, Utilization of Small Business

Concerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)).
_ (8)(1) 52.219-9, Small Business Subcontracting
Plan (SEPT 2006) (15 U.S.C. 637(d)(4).
__(ii) Alternate I (OcT 2001) of 52.219-9.
__ (iii) Alternate II (OCT 2001) of 52.219-9.

__(9) 52.219-14, Limitations on Subcontracting
(DEC 1996) (15 U.S.C. 637(a)(14)).

__ (10) 52.219-16, Liquidated Damages—
Subcontracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(1)).

(1)) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(SEPT 2005) (10 U.S.C. 2323) (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).

__ (ii) Alternate I (JUNE 2003) of 52.219-23.

_(12) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(OcT 1999) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

~ (13) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting
(OCT 2000) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

_(14) 52.219-27, Notice of Total Service-Disabled
Veteran-Owned Small Business Set-Aside (May 2004).

_ (15) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

_ (16) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JAN 2006) (E.O. 13126).

__(17) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

_ (18) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

_ (19) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).

_(20)52.222-36, Affirmative Action for Workers with
Disabilities (JUN 1998) (29 U.S.C. 793).

_(21) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).

_ (22) 52.222-39, Notification of Employee Rights
Concerning Payment of Union Dues or Fees (DEC 2004)
(E.O. 13201).

~(23)(1) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Products
(AUG 2000) (42 U.S.C. 6962(c)(3)(A)(ii)).
(i) Alternatel (AUG2000) of 52.223-9
(42 U.S.C. 6962(1)(2)(C)).

~ (24) 52.225-1, Buy American Act—Supplies
(JUNE 2003) (41 U.S.C. 10a-10d).

(25)(1) 52.225-3, Buy American Act—Free Trade
Agreements—Israeli Trade Act (Nov 2006) (41 U.S.C. 10a-
10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, Pub. L 108-
77, 108-78, 108-286, 109-53 and 109-169).

(i) Alternate I (JAN 2004) of 52.225-3.
_ (iii) Alternate IT (JAN 2004) of 52.225-3.

~ (26) 52.225-5, Trade Agreements (Nov 2006)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

_ (27) 52.225-13, Restrictions on Certain Foreign
Purchases (FEB 2006) (E.o.s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

_ (28)52.226-4, Notice of Disaster or Emergency Area
Set-Aside (42 U.S.C. 5150).

_(29) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (42 U.S.C. 5150).

_(30)52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 255(%),
10 U.S.C. 2307(f)).

(31) 52.232-30,
Commercial Items (OcT 1995)
10 U.S.C. 2307(f)).

_(32) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OCT 2003)
(31 U.S.C. 3332).

_(33) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(MAY 1999) (31 U.S.C. 3332).

_ (34) 52.232-36, Payment
(MAY 1999) (31 U.S.C. 3332).

__(35) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).

_(36)(1) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 20006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

(i) Alternate I (Apr 2003) of 52.247-64.

(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:

Installment Payments for
(41 U.S.C. 255(9),

by Third Party

[Contracting Officer check as appropriate.]
(1) 52.222-41, Service Contract Act of 1965, as
Amended (July 2005) (41 U.S.C. 351, et seq.).

52.2-39
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_ (2) 52.222-42, Statement of Equivalent Rates for
Federal  Hires (MAY 1989) (29 U.S.C.206  and
41 U.S.C. 351, et seq.).

_(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (Nov 2006) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

_(4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (FEB 2002) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold,
and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is com-
pletely or partially terminated, the records relating to the work
terminated shall be made available for 3 years after any result-
ing final termination settlement. Records relating to appeals
under the disputes clause or to litigation or the settlement of
claims arising under or relating to this contract shall be made
available until such appeals, litigation, or claims are finally
resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in paragraphs (i) through (vii) of this paragraph in a subcon-
tract for commercial items. Unless otherwise indicated below,
the extent of the flow down shall be as required by the
clause—

(1) 52.219-8, Utilization of Small Business Concerns
(MAY 2004) (15 U.S.C. 637(d)(2) and (3)), in all subcontracts
that offer further subcontracting opportunities. If the subcon-
tract (except subcontracts to small business concerns) exceeds
$550,000 ($1,000,000 for construction of any public facility),

52.2-40

the subcontractor must include 52.219-8 in lower tier subcon-
tracts that offer subcontracting opportunities.

(i) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 112406).

(1i1) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C. 4212).

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793).

(v) 52.222-39, Notification of Employee Rights
Concerning Payment of Union Dues or Fees (DEC 2004)
(E.O. 13201).

(vi) 52.222-41, Service Contract Act of 1965, as
Amended (JULY 2005), flow down required for all subcon-
tracts subject to the Service Contract Act of 1965
(41 U.S.C. 351, et seq.).

(vil) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB2006) (46 U.S.C.
Appx. 1241(b) and 10 U.S.C. 2631). Flow down required in
accordance with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractor may include in its
subcontracts for commercial items a minimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate I (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate
paragraph (e) as paragraph (d), and revise the reference to
“paragraphs (a), (b), (c), or (d) of this clause” in the redesig-
nated paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause.”

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (MAY 2006)

(a) General. The Government will pay invoices based on
the Contractor’s delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies. (1) Title to the supplies
passes to the Government upon delivery to—

(1) A post office or common carrier for shipment to
the specific destination; or

(i1) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,

order, or blanket purchase agreement, the Contractor shall—

(1) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(i) Replace, repair, or correct those supplies
promptly at the Contractor’s expense, if instructed to do so by
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the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(¢) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(1) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(i1) Display prominently on the invoice “FAST
PAY.” Invoices not prominently marked “FAST PAY” via
manual or electronic means may be accepted by the payment
office for fast payment. If the payment office declines to make
fast payment, the Contractor shall be paid in accordance with
procedures applicable to invoices to which the Fast Payment
clause does not apply.

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agreement
requires the preparation of a receiving report, the Contractor
shall either—

(i) Submit the receiving report on the prescribed
form with the invoice; or
(i1) Include the following information on the invoice:
(A) Shipment number.
(B) Mode of shipment.
(C) At line item level—
(1) National stock number and/or manufac-
turer’s part number;
(2) Unit of measure;
(3) Ship-To Point;
(4) Mark-For Point, if in the contract; and
(5) FEDSTRIP/MILSTRIP document num-
ber, if in the contract.

(4) If this contract, order, or blanket purchase agreement
does not require preparation of a receiving report on a pre-
scribed form, the Contractor shall include on the invoice the
following information at the line item level, in addition to that
required in paragraph (c)(1) of this clause:

(1) Ship-To Point.

(i1) Mark-For Point.

(iii) FEDSTRIP/MILSTRIP document number, if in
the contract.

(5) Where a receiving report is not required, the Con-
tractor shall include a copy of the invoice in each shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-

ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) FAST PAY container identification. TheContractor shall
mark all outer shipping containers “FAST PAY” When outer
shipping containers are not marked “FAST PAY,” the payment
office may make fast payment. If the payment office declines
to make fast payment, the Contractor shall be paid in accor-
dance with procedures applicable to invoices to which the Fast
Payment clause does not apply.

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed the
maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (MAR 2007)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses that are incorporated
by reference:

(1) The clauses listed below implement provisions of
law or Executive order:
(1) 52.222-3,

(E.O. 11755).

Convict Labor  (JUNE 2003)

52.2-41
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(i1) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246).

(iii) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

(iv) 52.225-13, Restrictions on Certain Foreign Pur-
chases (FEB 2006) (E.o.s, proclamations, and statutes admin-
istered by the Office of Foreign Assets Control of the
Department of the Treasury).

(v) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(vi) 52.233-4, Applicable Law for Breach of Con-
tract Claim (OCT 2004) (Pub. L. 108-77, 108-78).

(2) Listed below are additional clauses that apply:

(1) 52.232-1, Payments (APR 1984).

(i) 52.232-8, Discounts for Prompt Payment
(FEB 2002).

(iii) 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (OCT 2003).

(v) 52.233-1, Disputes (JULY 2002).

(vi) 52.244-6, Subcontracts for Commercial Items
(MAR 2007).

(vil) 52.253-1,
(JAN 1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(1) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JAN 2006) (E.O. 13126). (Applies
to contracts for supplies exceeding the micro-purchase thresh-
old.)

Computer Generated Forms

(1) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C.4212) (Applies to
contracts of $100,000 or more).

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793). (Applies to con-
tracts over $10,000, unless the work is to be performed outside
the United States by employees recruited outside the United
States.) (For purposes of this clause, United States includes
the 50 States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, the U.S.
Virgin Islands, and Wake Island.)

(v) 52.222-37, Employment Reports on Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C.4212) (Applies to
contracts of $100,000 or more).

52.2-42

(vi) 52.222-41, Service Contract Act of 1965, As
Amended (JULY 2005) (41 U.S.C. 351, et seq.) (Applies to
service contracts over $2,500 that are subject to the Service
Contract Act and will be performed in the United States, Dis-
trict of Columbia, Puerto Rico, the Northern Mariana Islands,
American Samoa, Guam, the U.S. Virgin Islands, Johnston
Island, Wake Island, or the outer continental shelf lands).

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (AUG 2003) (E.O. 13148) (Applies to ser-
vices performed on Federal facilities).

(viii) 52.225-1, Buy American Act—Supplies
(JUNE 2003) (41 U.S.C. 10a-10d) (Applies to contracts for
supplies, and to contracts for services involving the furnishing
of supplies, for use in the United States or its outlying areas,
if the value of the supply contract or supply portion of a ser-
vice contract exceeds the micro-purchase threshold and the
acquisition—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(ix) 52.232-33, Payment by Electronic Funds Trans-
fer—Central Contractor Registration (OCT 2003). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor
Registration (CCR) database as its source of EFT
information.)

(x) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (MAY 1999).
(Applies when the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. App. 1241). (Applies to supplies transported by
ocean vessels (except for the types of subcontracts listed at
47.504(d).)

(2) Listed below are additional clauses that may apply:

(1) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment (SEPT 2006) (Applies to contracts
over $30,000).

(i) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(iii) 52.247-29, F.0.b. Origin (FEB 2006) (Applies to
supplies if delivery is f.o.b. origin).

(iv) 52.247-34, F.0.b. Destination (NoOv 1991)
(Applies to supplies if delivery is f.o.b. destination).

(¢c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses by
reference, with the same force and effect as if they were given
in full text. Upon request, the Contracting Officer will make
their full text available. Also, the full text of a clause may be
accessed electronically at this/these address(es):
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52.213-4

[Insert one or more Internet addresses]

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of this contract. The Government reserves the right to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—

(1) Within a reasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or

any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges that the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred that reasonably could have been
avoided.

(g) Termination for cause. The Government may terminate
this contract, or any part hereof, for cause in the event of any
default by the Contractor, or if the Contractor fails to comply
with any contract terms and conditions, or fails to provide the
Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Govern-
ment improperly terminated this contract for default, such ter-
mination shall be deemed a termination for convenience.

(h) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.

(End of clause)

(FAC 2005-16) 52.2-42.1
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workforce in each trade on all construction work in the cov-
ered area, are as follows:

Goals for Minority Goals for Female
Participation for Participation for
Each Trade Each Trade

[Contracting Officer shall
insert goals|

[Contracting Officer shall
insert goals)

These goals are applicable to all the Contractor’s construc-
tion work performed in the covered area. If the Contractor per-
forms construction work in a geographical area located
outside of the covered area, the Contractor shall apply the
goals established for the geographical area where the work is
actually performed. Goals are published periodically in the
Federal Register in notice form, and these notices may be
obtained from any Office of Federal Contract Compliance
Programs office.

(c) The Contractor’s compliance with Executive
Order 11246, as amended, and the regulations in 41 CFR 60-4
shall be based on (1) its implementation of the Equal Oppor-
tunity clause, (2) specific affirmative action obligations
required by the clause entitled “Affirmative Action Compli-
ance Requirements for Construction,” and (3) its efforts to
meet the goals. The hours of minority and female employment
and training must be substantially uniform throughout the
length of the contract, and in each trade. The Contractor shall
make a good faith effort to employ minorities and women
evenly on each of its projects. The transfer of minority or
female employees or trainees from Contractor to Contractor,
or from project to project, for the sole purpose of meeting the
Contractor’s goals shall be a violation of the contract, Execu-
tive Order 11246, as amended, and the regulations in 41 CFR
60-4. Compliance with the goals will be measured against the
total work hours performed.

(d) The Contractor shall provide written notification to the
Deputy Assistant Secretary for Federal Contract Compliance,
U.S. Department of Labor, within 10 working days following
award of any construction subcontract in excess of $10,000 at
any tier for construction work under the contract resulting
from this solicitation. The notification shall list the—

(1) Name, address, and telephone number of the
subcontractor;

(2) Employer’s
subcontractor;

(3) Estimated dollar amount of the subcontract;

(4) Estimated starting and completion dates of the sub-
contract; and

(5) Geographical area in which the subcontract is to be
performed.

(e) As used in this Notice, and in any contract resulting
from this solicitation, the “covered area” is

identification number of the

[Contracting Officer shall insert description of the geograph-
ical areas where the contract is to be performed, giving the
state, county, and city].

(End of provision)

52.222-24 Preaward On-Site Equal Opportunity
Compliance Evaluation.
As prescribed in 22.810(c), insert the following provision:

PREAWARD ON-SITE EQUAL OPPORTUNITY COMPLIANCE
EVALUATION (FEB 1999)

If a contract in the amount of $10 million or more will
result from this solicitation, the prospective Contractor and its
known first-tier subcontractors with anticipated subcontracts
of $10 million or more shall be subject to a preaward compli-
ance evaluation by the Office of Federal Contract Compliance
Programs (OFCCP), unless, within the preceding 24 months,
OFCCP has conducted an evaluation and found the prospec-
tive Contractor and subcontractors to be in compliance with
Executive Order 11246.

(End of provision)

52.222-25 Affirmative Action Compliance.
As prescribed in 22.810(d), insert the following provision:

AFFIRMATIVE ACTION COMPLIANCE (APR 1984)

The offeror represents that—

(a) It A has developed and has on file, 1 has not devel-
oped and does not have on file, at each establishment, affir-
mative action programs required by the rules and regulations
of the Secretary of Labor (41 CFR 60-1 and 60-2); or

(b) It 4 has not previously had contracts subject to the
written affirmative action programs requirement of the rules
and regulations of the Secretary of Labor.

(End of provision)

52.222-26 Equal Opportunity.
As prescribed in 22.810(e), insert the following clause:

EQUAL OPPORTUNITY (MAR 2007)

(a) Definition. “United States,” as used in this clause,
means the 50 States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, the U.S.
Virgin Islands, and Wake Island.

(b)(1) If, during any 12-month period (including the
12 months preceding the award of this contract), the Contrac-
tor has been or is awarded nonexempt Federal contracts and/
or subcontracts that have an aggregate value in excess of
$10,000, the Contractor shall comply with this clause, except
for work performed outside the United States by employees
who were not recruited within the United States. Upon

52.2-113
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FEDERAL ACQUISITION REGULATION

request, the Contractor shall provide information necessary to
determine the applicability of this clause.

(2) If the Contractor is a religious corporation, associa-
tion, educational institution, or society, the requirements of
this clause do not apply with respect to the employment of
individuals of a particular religion to perform work connected
with the carrying on of the Contractor’s activities (41 CFR 60-
1.5).

(c)(1) The Contractor shall not discriminate against any
employee or applicant for employment because of race, color,
religion, sex, or national origin. However, it shall not be a vio-
lation of this clause for the Contractor to extend a publicly
announced preference in employment to Indians living on or
near an Indian reservation, in connection with employment
opportunities on or near an Indian reservation, as permitted by
41 CFR 60-1.5.

(2) The Contractor shall take affirmative action to
ensure that applicants are employed, and that employees are
treated during employment, without regard to their race, color,
religion, sex, or national origin. This shall include, but not be
limited to—

(1) Employment;

(i1) Upgrading;

(iii) Demotion;

(iv) Transfer;

(v) Recruitment or recruitment advertising;

(vi) Layoff or termination;

(vii) Rates of pay or other forms of compensation;
and

(viii)  Selection  for
apprenticeship.

(3) The Contractor shall post in conspicuous places
available to employees and applicants for employment the
notices to be provided by the Contracting Officer that explain
this clause.

(4) The Contractor shall, in all solicitations or advertise-
ments for employees placed by or on behalf of the Contractor,
state that all qualified applicants will receive consideration for
employment without regard to race, color, religion, sex, or
national origin.

(5) The Contractor shall send, to each labor union or
representative of workers with which it has a collective bar-
gaining agreement or other contract or understanding, the
notice to be provided by the Contracting Officer advising the
labor union or workers’ representative of the Contractor’s
commitments under this clause, and post copies of the notice
in conspicuous places available to employees and applicants
for employment.

(6) The Contractor shall comply with Executive
Order 11246, as amended, and the rules, regulations, and
orders of the Secretary of Labor.

(7) The Contractor shall furnish to the contracting
agency all information required by Executive Order 11246, as
amended, and by the rules, regulations, and orders of the Sec-
retary of Labor. The Contractor shall also file Standard
Form 100 (EEO-1), or any successor form, as prescribed in
41 CFR Part 60-1. Unless the Contractor has filed within the

training,  including

52.2-114

12 months preceding the date of contract award, the Contrac-
tor shall, within 30 days after contract award, apply to either
the regional Office of Federal Contract Compliance Programs
(OFCCP) or the local office of the Equal Employment Oppor-
tunity Commission for the necessary forms.

(8) The Contractor shall permit access to its premises,
during normal business hours, by the contracting agency or
the OFCCP for the purpose of conducting on-site compliance
evaluations and complaint investigations. The Contractor
shall permit the Government to inspect and copy any books,
accounts, records (including computerized records), and other
material that may be relevant to the matter under investigation
and pertinent to compliance with Executive Order 11246, as
amended, and rules and regulations that implement the Exec-
utive Order.

(9) If the OFCCP determines that the Contractor is not
in compliance with this clause or any rule, regulation, or order
of the Secretary of Labor, this contract may be canceled, ter-
minated, or suspended in whole or in part and the Contractor
may be declared ineligible for further Government contracts,
under the procedures authorized in Executive Order 11246, as
amended. In addition, sanctions may be imposed and reme-
dies invoked against the Contractor as provided in Executive
Order 11246, as amended; in the rules, regulations, and orders
of the Secretary of Labor; or as otherwise provided by law.

(10) The Contractor shall include the terms and condi-
tions of this clause in every subcontract or purchase order that
is not exempted by the rules, regulations, or orders of the Sec-
retary of Labor issued under Executive Order 11246, as
amended, so that these terms and conditions will be binding
upon each subcontractor or vendor.

(11) The Contractor shall take such action with respect
to any subcontract or purchase order as the Contracting
Officer may direct as a means of enforcing these terms and
conditions, including sanctions for noncompliance, provided,
that if the Contractor becomes involved in, or is threatened
with, litigation with a subcontractor or vendor as a result of
any direction, the Contractor may request the United States to
enter into the litigation to protect the interests of the United
States.

(d) Notwithstanding any other clause in this contract, dis-
putes relative to this clause will be governed by the procedures
in 41 CFR 60-1.1.

(End of clause)

Alternate I (Feb 1999). As prescribed in 22.810(e), add the
following as a preamble to the clause:

NOTICE: The following terms of this clause are waived for this
contract: [Contracting Officer shall list terms].

52.222-27 Affirmative Action Compliance Requirements
for Construction.
As prescribed in 22.810(f), insert the following clause:
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of'the total estimated cost of this contract. The notification shall
include the information required by paragraphs (f)(1)(i)
through (f)(1)(iv) of this clause.

52.244-3 [Reserved]

52.244-4 Subcontractors and Outside Associates and
Consultants (Architect-Engineer Services).
As prescribed in 44.204(b), insert the following clause:

SUBCONTRACTORS AND OUTSIDE ASSOCIATES AND
CONSULTANTS (ARCHITECT-ENGINEER SERVICES)
(AUG 1998)

Any subcontractors and outside associates or consultants
required by the Contractor in connection with the services
covered by the contract will be limited to individuals or firms
that were specifically identified and agreed to during negoti-
ations. The Contractor shall obtain the Contracting Officer’s
written consent before making any substitution for these sub-
contractors, associates, or consultants.

(End of clause)

52.244-5 Competition in Subcontracting.
As prescribed in 44.204(c), insert the following clause:

COMPETITION IN SUBCONTRACTING (DEC 1996)

(a) The Contractor shall select subcontractors (including
suppliers) on a competitive basis to the maximum practical
extent consistent with the objectives and requirements of the
contract.

(b) If the Contractor is an approved mentor under the
Department of Defense Pilot Mentor-Protégé Program
(Pub. L. 101-510, section 831 as amended), the Contractor
may award subcontracts under this contract on a noncompet-
itive basis to its protégés.

(End of clause)
52.244-6 Subcontracts for Commercial Items.
As prescribed in 44.403, insert the following clause:
SUBCONTRACTS FOR COMMERCIAL ITEMS (MAR 2007)

(a) Definitions. As used in this clause—

“Commercial item” has the meaning contained in Federal
Acquisition Regulation 2.101, Definitions.

“Subcontract” includes a transfer of commercial items
between divisions, subsidiaries, or affiliates of the Contractor
or subcontractor at any tier.

(b) To the maximum extent practicable, the Contractor
shall incorporate, and require its subcontractors at all tiers to
incorporate, commercial items or nondevelopmental items as
components of items to be supplied under this contract.

(c)(1) The Contractor shall insert the following clauses in
subcontracts for commercial items:

(1) 52.219-8, Utilization of Small Business Concerns
(MAY 2004) (15 U.S.C. 637(d)(2) and (3)), in all subcontracts
that offer further subcontracting opportunities. If the subcon-
tract (except subcontracts to small business concerns) exceeds
$550,000 ($1,000,000 for construction of any public facility),
the subcontractor must include 52.219-8 in lower tier subcon-
tracts that offer subcontracting opportunities.

(i) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 112406).

(1i1) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C. 4212(a));

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793).

(v) 52.222-39, Notification of Employee Rights
Concerning Payment of Union Dues or Fees (DEC 2004)
(E.O. 13201). Flow down as required in accordance with
paragraph (g) of FAR clause 52.222-39).

(vi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB2006) (46 U.S.C.
App. 1241 and 10 U.S.C.2631) (flow down required in
accordance with paragraph (d) of FAR clause 52.247-64).

(2) While not required, the Contractor may flow down
to subcontracts for commercial items a minimal number of
additional clauses necessary to satisfy its contractual
obligations.

(d) The Contractor shall include the terms of this clause,
including this paragraph (d), in subcontracts awarded under
this contract.

(End of clause)

52.2-265
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