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Policy on Humane Care and Use of Laboratory Animals.

352.270-5b Care of Live Vertebrate Animals.

352.270-6 Restriction on Use of Human Subjects.

352.270-7 [Reserved]

352.270-8 [Reserved]

352.270-9 Non-Discrimination for Conscience.

352.270-10 Notice to Offerors—Protection of Human Subjects, Research Involving Human
Subjects Committee (RIHSC) Approval of Research Protocols Required.

352.270-11 Protection of Human Subjects—Research Involving Human Subjects Committee
(RIHSC) Approval of Research Protocols Required.

352.270-12 Needle Exchange.

352.270-13 Continued Ban on Funding Abortion and Continued Ban on Funding of Human Embryo
Research.

Part 352—Solicitation Provisions and Contract Clauses

Authority: 5 U.S.C. 301; 40 U.S.C. 121(c)(2).

Subpart 352.1—Instructions for Using Provisions and Clauses
352.100 Scope of subpart.

This subpart provides guidance for applying the Department of Health and Human Services
provisions and clauses in solicitations, contracts, and orders.

352.101-70 Application of provisions and clauses.

(a) If a clause is included in the master instrument (e.g., in an indefinite delivery/indefinite quantity
contract or a blanket purchase agreement), it is not necessary to also include the clause in a task
order or delivery order thereunder.

(b) When a dollar amount or dollar threshold is specified (e.g., $25 million or simplified acquisition
threshold), the dollar amount of the award (contract or order) includes any options thereunder.

Subpart 352.2—Texts of Provisions and Clauses
352.203-70 Anti-Lobbying.

As prescribed in HHSAR 303.808-70, the Contracting Officer shall insert the following clause:

Anti-Lobbying (December 18, 2015)

Pursuant to the HHS annual appropriations acts, except for normal and recognized executive-
legislative relationships, the Contractor shall not use any HHS contract funds for:

(a) Publicity or propaganda purposes;

(b) The preparation, distribution, or use of any kit, pamphlet, booklet, publication, electronic
communication, radio, television, or video presentation designed to support or defeat the enactment
of legislation before the Congress or any State or local legislature or legislative body, except in
presentation to the Congress or any state or local legislature itself; or designed to support or defeat
any proposed or pending regulation, administrative action, or order issued by the executive branch of
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any state or local government, except in presentation to the executive branch of any state or local
government itself; or

(c) Payment of salary or expenses of the Contractor, or any agent acting for the Contractor, related
to any activity designed to influence the enactment of legislation, appropriations, regulation,
administrative action, or Executive order proposed or pending before the Congress or any state
government, state legislature or local legislature or legislative body, other than for normal and
recognized executive-legislative relationships or participation by an agency or officer of a state, local,
or tribal government in policymaking and administrative processes within the executive branch of
that government.

(d) The prohibitions in subsections (a), (b), and (c) above shall include any activity to advocate or
promote any proposed, pending, or future federal, state, or local tax increase, or any proposed,
pending, or future requirement for, or restriction on, any legal consumer product, including its sale or
marketing, including, but not limited to, the advocacy or promotion of gun control.

(End of clause)
352.204-70 Prevention and Public Health Fund—Reporting Requirements.

As prescribed in HHSAR 304.7201, insert the following clause:

Prevention And Public Health Fund—Reporting Requirements (December 18, 2015)

(@) Pursuant to public law this contract requires the contractor to provide products or services or
both that are funded from the Prevention and Public Health Fund (PPHF), Pub. L. 111-148, sec. 4002.
Section 220(b)(5) requires each contractor to report on its use of these funds under this contract.
These reports will be made available to the public.

(b) Semi-annual reports from the Contractor for all work funded, in whole or in part, by the PPHF,
are due no later than 20 days following the end of each 6-month period. The 6-month reporting
periods are January through June and July through December. The first report is due no later than 20
days after the end of the 6-month period following contract award. Subsequent reports are due no
later than 20 days after the end of each reporting period. If applicable, the Contractor shall submit its
final report for the remainder of the contract period no later than 20 days after the end of the
reporting period in which the contract ended.

(c) The Contractor shall provide the following information in an electronic and Section 508
compliant format to the Contracting Officer.

(1) The Government contract and order number, as applicable.

(2) The amount of PPHF funds invoiced by the contractor for the reporting period and the
cumulative amount invoiced for the contract or order.

(3) A list of all significant services performed or supplies delivered, including construction, for which
the contractor invoiced in the reporting period.

(4) Program or project title, if any.

(5) The Contractor shall report any subcontract funded in whole or in part with PPHF funding, that is
valued at $25,000 or more. The Contractor shall advise the subcontractor that the information will be
made available to the public. The Contractor shall report:
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(i) Name and address of the subcontractor.
(ii) Amount of the subcontract award.
(iii) Date of the subcontract award.

(iv) A description of the products or services (including construction) being provided under the
subcontract.

(End of clause)
352.208-70 Printing and Duplication.
As prescribed in HHSAR 308.803, the Contracting Officer shall insert the following clause:
Printing and Duplication (December 18, 2015)

(@) Unless otherwise specified in this contract, no printing by the Contractor or any subcontractor is
authorized under this contract. All printing required must be performed by the Government Printing
Office except as authorized by the Contracting Officer. The Contractor shall submit camera-ready
copies to the Contracting Officer’s Representative (COR). The terms “printing” and
“duplicating/copying” are defined in the Government Printing and Binding Regulations of the Joint
Committee on Printing.

(b) If necessary for performance of the contract, the Contractor may duplicate or copy less than
5,000 production units of only one page, or less than 25,000 production units in aggregate of multiple
pages for the use of a department or agency. A production unit is defined as one sheet, size 8.5 x 11
inches, one side only, and one color. The pages may not exceed a maximum image size of 10-3/4 by
14-1/4 inches. This page limit applies to each printing requirement and not for all printing
requirements under the entire contract.

(c) Approval for all printing, as well as duplicating/copying in excess of the stated limits, shall be
obtained from the COR who will consult with the designated publishing services office and provide
direction to the contractor. The cost of any unauthorized printing or duplicating/copying under this
contract will be considered an unallowable cost for which the Contractor will not be reimbursed.

352.211-1 Public Accommodations and Commercial Facilities.

As prescribed in HHSAR 311.7102, the Contracting Officer shall insert the following clause:

Public Accommodations and Commercial Facilities (December 18, 2015)
The Contractor agrees as follows:

(a) Except for ad hoc meetings necessary or incidental to contract performance, the Contractor
shall develop a plan to assure that any event held pursuant to this contract will meet or exceed the
minimum accessibility standards set forth in 28 CFR part 36-Nondiscrimination on the Basis of
Disability by Public Accommodations and in Commercial Facilities. The Contractor shall submit the
plan to the Contracting Officer and must receive approval prior to the event. The Contractor may
submit a consolidated or master plan for contracts requiring numerous events in lieu of separate
plans.

(b) The Contractor shall manage the contract in accordance with the standards set forth in 28 CFR
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part 36.
(End of clause)
352.211-2 Conference Sponsorship Requests and Conference Materials Disclaimer.

As prescribed in HHSAR 311.7202, the Contracting Officer shall insert the following clause:

Conference Sponsorship Request and Conference Materials Disclaimer (December 18, 2015)

(a) If HHS is not the sole provider of funding under this contract, then, prior to the Contractor
claiming HHS conference sponsorship, the Contractor shall submit a written request (including
rationale) to the Contracting Officer for permission to claim such HHS sponsorship.

(b) Whether or not HHS is the conference sponsor, the Contractor shall include the following
statement on conference materials, including promotional materials, agendas, and web sites:

“This conference was funded, in whole or in part, through a contract (insert contract number) with
the Department of Health and Human Services (HHS) (insert name of OPDIV or STAFFDIV). The views
expressed in written conference materials and by speakers and moderators at this conference, do not
necessarily reflect the official policies of HHS, nor does mention of trade names, commercial
practices, or organizations imply endorsement by the U.S. Government.”

(c) Unless authorized in writing by the Contracting Officer, the Contractor shall not display the HHS
logo on any conference materials.

(End of clause)
352.211-3 Paperwork Reduction Act.

As prescribed in HHSAR 311.7301, the Contracting Officer shall insert the following clause:

Paperwork Reduction Act (December 18, 2015)

(a) This contract involves a requirement to collect or record information calling either for answers to
identical questions from 10 or more persons other than Federal employees, or information from
Federal employees which is outside the scope of their employment, for use by the Federal
government or disclosure to third parties; therefore, the Paperwork Reduction Act of 1995 (44 U.S.C.
3501 et seq.) shall apply to this contract. No plan, questionnaire, interview guide or other similar
device for collecting information (whether repetitive or single time) may be used without the Office of
Management and Budget (OMB) first providing clearance. Contractors and the Contracting Officer's
Representative shall be guided by the provisions of 5 CFR part 1320, Controlling Paperwork Burdens
on the Public, and seek the advice of the HHS operating division or Office of the Secretary Reports
Clearance Officer to determine the procedures for acquiring OMB clearance.

(b) The Contractor shall not expend any funds or begin any data collection until the Contracting
Officer provides the Contractor with written notification authorizing the expenditure of funds and the
collection of data. The Contractor shall allow at least 120 days for OMB clearance. The Contracting
Officer will consider excessive delays caused by the Government which arise out of causes beyond
the control and without the fault or negligence of the Contractor in accordance with the Excusable
Delays or Default clause of this contract.

(End of clause)
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352.215-70 Late Proposals and Revisions.

As prescribed in HHSAR 315.208, the Contracting Officer shall insert the following provision:

Late Proposals and Revisions (December 18, 2015)
Deviation

Notwithstanding the procedures contained in FAR 52.215-1(c)(3) of the provision of this solicitation
entitled Instructions to Offerors-Competitive Acquisition, the Government may consider a proposal
received after the date specified for receipt if it appears to offer significant cost or technical
advantage to the Government and it was received before proposals were distributed for evaluation, or
within 5 calendar days after the exact time specified for receipt, whichever is earlier.

(End of provision)
352.216-70 Additional Cost Principles for Hospitals (Profit and Non-Profit).

As prescribed in HHSAR 316.307(a)(2), the Contracting Officer shall insert the following clause:

Additional Cost Principles for Hospitals (Profit or Non-Profit) (December 18, 2015)

(a) Bid and proposal (B&P) costs. (1) B&P costs are the immediate costs of preparing bids,
proposals, and applications for potential Federal and non-Federal contracts, grants, and agreements,
including the development of scientific, cost, and other data needed to support the bids, proposals,
and applications.

(2) B&P costs of the current accounting period are allowable as indirect costs.

(3) B&P costs of past accounting periods are unallowable in the current period. However, if the
organization's established practice is to treat these costs by some other method, they may be
accepted if they are found to be reasonable and equitable.

(4) B&P costs do not include independent research and development (IR&D) costs covered by the
following paragraph, or pre-award costs covered by paragraph 36 of Attachment B to OMB Circular
A-122.

(b) IR&D costs.

(1) IR&D is research and development conducted by an organization which is not sponsored by
Federal or non-Federal contracts, grants, or other agreements.

(2) IR&D shall be allocated its proportionate share of indirect costs on the same basis as the
allocation of indirect costs to sponsored research and development.

(3) The cost of IR&D, including its proportionate share of indirect costs, is unallowable.
(End of clause)
352.219-70 Mentor-Protégé Program.

As prescribed in HHSAR 319.270-1(a), the Contracting Officer shall insert the following provision:

Mentor-Protégé Program (December 18, 2015)
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(a) Large business prime contractors serving as mentors in the HHS Mentor-Protégé Program are
eligible for HHS subcontracting plan credit, and shall submit a copy of their HHS Office of Small and
Disadvantaged Business Utilization (OSDBU)-approved mentor-protégé agreements as part of their
offers. The amount of credit provided by the Contracting Officer to a mentor firm for protégé firm
developmental assistance costs shall be calculated on a dollar for dollar basis and reported by the
mentor firm in the Summary Subcontract Report via the Electronic Subcontracting Reporting System
(eSRS) at http://www.esrs.gov. The mentor firm and protégé firm shall submit to the Contracting
Officer a signed joint statement agreeing on the dollar value of the developmental assistance the
mentor firm provided. (For example, a mentor firm would report a $10,000 subcontract awarded to a
protégé firm and provision of $5,000 of developmental assistance as $15,000 of subcontracting plan
credit.) The mentor firm may use this additional credit towards attaining its subcontracting plan
participation goal under this contract.

(b) The program consists of—
(1) Mentor firms—Iarge businesses that:

(i) Demonstrate the interest, commitment, and capability to provide developmental assistance to
small business protégé firms; and

(ii) Have a Mentor-Protégé agreement approved by HHS' OSDBU;
(2) Protégé firms—firms that:
(i) Seek developmental assistance;

(ii) Qualify as small businesses, veteran-owned small businesses, service-disabled veteran-owned
small businesses, HUBZone small businesses, small disadvantaged businesses, or woman-owned
small businesses; and

(iii) Have a Mentor-Protégé agreement approved by HHS' OSDBU; and

(3) Mentor-Protégé agreements—joint agreements, approved by HHS’ OSDBU, which detail the
specific terms, conditions, and responsibilities of the mentor-protégé relationship.

(End of provision)

352.219-71 Mentor-Protégé Program Reporting Requirements.

As prescribed in HHSAR 319.270-1(b), the Contracting Officer shall insert the following clause:
Mentor-Protégé Program Reporting Requirements (January 2010)

The Contractor shall comply with all reporting requirements specified in its Mentor-Protégé
agreement approved by HHS’ OSDBU.

(End of clause)
352.222-70 Contractor Cooperation in Equal Employment Opportunity Investigations.

As prescribed in HHSAR 322.810(h), the Contracting Officer shall insert the following clause:

Contractor Cooperation in Equal Employment Opportunity Investigations


http://www.esrs.gov/
https://www.acquisition.gov/hhsar/hhsar-part-319%E2%80%94small-business-programs#P8_1157
https://www.acquisition.gov/hhsar/hhsar-part-322%E2%80%94application-labor-laws-government-acquisitions#P4_152

(December 18, 2015)

(a) In addition to complying with the clause at FAR 52.222-26, Equal Opportunity, the Contractor
shall, in good faith, cooperate with the Department of Health and Human Services (Agency) in
investigations of Equal Employment Opportunity (EEO) complaints processed pursuant to 29 CFR part
1614. For purposes of this clause, the following definitions apply:

(1) Complaint means a formal or informal complaint that has been lodged with Agency
management, Agency EEO officials, the Equal Employment Opportunity Commission (EEOC), or a
court of competent jurisdiction.

(2) Contractor employee means all current Contractor employees who work or worked under this
contract. The term also includes current employees of subcontractors who work or worked under this
contract. In the case of Contractor and subcontractor employees; who worked under this contract, but
who are no longer employed by the Contractor or subcontractor, or who have been assigned to
another entity within the Contractor’s or subcontractor’s organization, the Contractor shall provide the
Agency with that employee’s last known mailing address, e-mail address, and telephone number, if
that employee has been identified as a witness in an EEO complaint or investigation.

(3) Good faith cooperation cited in paragraph (a) includes, but is not limited to, making
Contractor employees available for:

(i) Formal and informal interviews by EEO counselors or other Agency officials processing EEO
complaints;

(ii) Formal or informal interviews by EEO investigators charged with investigating complaints of
unlawful discrimination filed by Federal employees;

(iii) Reviewing and signing appropriate affidavits or declarations summarizing statements provided
by such Contractor employees during the course of EEO investigations;

(iv) Producing documents requested by EEO counselors, EEO investigators, Agency employees, or
the EEOC in connection with a pending EEO complaint; and

(v) Preparing for and providing testimony in depositions or in hearings before the MSPB, EEOC and
U.S. District Court.

(b) The Contractor shall include the provisions of this clause in all subcontract solicitations and
subcontracts awarded at any tier under this contract.

(c) Failure on the part of the Contractor or its subcontractors to comply with the terms of this clause
may be grounds for the Contracting Officer to terminate this contract for default.

(End of clause)
352.223-70 Safety and Health.

As prescribed in HHSAR 323.7002, the Contracting Officer shall insert the following clause:

Safety and Health (December 18, 2015)

(a) To help ensure the protection of the life and health of all persons, and to help prevent damage
to property, the Contractor shall comply with all Federal, State, and local laws and regulations
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applicable to the work being performed under this contract. These laws are implemented or enforced
by the Environmental Protection Agency, Occupational Safety and Health Administration (OSHA) and
other regulatory/enforcement agencies at the Federal, State, and local levels.

(1) In addition, the Contractor shall comply with the following regulations when developing and
implementing health and safety operating procedures and practices for both personnel and facilities
involving the use or handling of hazardous materials and the conduct of research, development, or
test projects:

(i) 29 CFR 1910.1030, Bloodborne pathogens; 29 CFR 1910.1450, Occupational exposure to
hazardous chemicals in laboratories; and other applicable occupational health and safety standards
issued by OSHA and included in 29 CFR part 1910. These regulations are available at
https://www.osha.gov/.

(i) Nuclear Regulatory Commission Standards and Regulations, pursuant to the Energy
Reorganization Act of 1974 (42 U.S.C. 5801 et seq.). The Contractor may obtain copies from the
U.S. Nuclear Regulatory Commission, Washington, DC 20555-0001.

(2) The following Government guidelines are recommended for developing and implementing health
and safety operating procedures and practices for both personnel and facilities:

(i) Biosafety in Microbiological and Biomedical Laboratories, CDC. This publication is available at
http://www.cdc.gov/biosafety/publications/index.htm.

(ii) Prudent Practices for Safety in Laboratories (1995), National Research Council, National
Academy Press, 500 Fifth Street, NW., Lockbox 285, Washington, DC 20055 (ISBN 0-309-05229-7).
This publication is available at
http://www.nap.edu/catalog/4911/prudent-practices-in-the-laboratory-handling-and-disposal-of-chemic
als.

(b) Further, the Contractor shall take or cause to be taken additional safety measures as the
Contracting Officer, in conjunction with the Contracting Officer’'s Representative or other appropriate
officials, determines to be reasonably necessary. If compliance with these additional safety measures
results in an increase or decrease in the cost or time required for performance of any part of work
under this contract, the Contracting Officer will make an equitable adjustment in accordance with the
applicable “Changes” clause set forth in this contract.

(c) The Contractor shall maintain an accurate record of, and promptly report to the Contracting
Officer, all accidents or incidents resulting in the exposure of persons to toxic substances, hazardous
materials or hazardous operations; the injury or death of any person; or damage to property
incidental to work performed under the contract resulting from toxic or hazardous materials and
resulting in any or all violations for which the Contractor has been cited by any Federal, State or local
regulatory/enforcement agency. The report citing all accidents or incidents resulting in the exposure
of persons to toxic substances, hazardous materials or hazardous operations; the injury or death of
any person; or damage to property incidental to work performed under the contract resulting from
toxic or hazardous materials and resulting in any or all violations for which the Contractor has been
cited shall include a copy of the notice of violation and the findings of any inquiry or inspection, and
an analysis addressing the impact these violations may have on the work remaining to be performed.
The report shall also state the required action(s), if any, to be taken to correct any violation(s) noted
by the Federal, State, or local regulatory/enforcement agency and the time frame allowed by the
agency to accomplish the necessary corrective action.
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(d) If the Contractor fails or refuses to comply with the Federal, State or local
regulatory/enforcement agency’s directive(s) regarding any violation(s) and prescribed corrective
action(s), the Contracting Officer may issue an order stopping all or part of the work until satisfactory
corrective action (as approved by the Federal, State, or local regulatory/enforcement agencies) has
been taken and documented to the Contracting Officer. No part of the time lost due to any such stop
work order shall form the basis for a request for extension or costs or damages by the Contractor.

(e) The Contractor shall insert the substance of this clause in each subcontract involving toxic
substances, hazardous materials, or hazardous operations. The Contractor is responsible for the
compliance of its subcontractors with the provisions of this clause.

(End of clause)
352.223-71 Instructions to Offerors—Sustainable Acquisition.

As prescribed in HHSAR 323.7103, the Contracting Officer shall insert the following provision:

Instructions to Offerors—Sustainable Acquisition (December 18, 2015)

Offerors must include a Sustainable Acquisition Plan in their technical proposals. The Plan must
describe their approach and the quality assurance mechanisms in place for applying FAR 23.1,
Sustainable Acquisition Policy (and other Federal laws, regulations and Executive Orders governing
sustainable acquisition purchasing) to this acquisition. The Plan shall clearly identify those products
and services included in Federal sustainable acquisition preference programs by categorizing them
along with their respective price/cost in the following eight groups: Recycled Content, Energy
Efficient, Biobased, Environmentally Preferable, Electronic Product Environment Assessment Tool,
Water-Efficient, Non-Ozone Depleting Substances, and Alternative Fuel Vehicle and Alternative Fuels.

(End of provision)
352.224-70 Privacy Act.
As prescribed in HHSAR 324.105(a), the Contracting Officer shall insert the following clause:
Privacy Act (December 18, 2015)

This contract requires the Contractor to perform one or more of the following: (a) design; (b)
develop; or (c) operate a Federal agency system of records to accomplish an agency function in
accordance with the Privacy Act of 1974 (Act) (5 U.S.C. 552a(m)(1)) and applicable agency
regulations.

The term system of records means a group of any records under the control of any agency from
which information is retrieved by the name of the individual or by some identifying number, symbol,
or other identifying particular assigned to the individual. Violations of the Act by the Contractor and/or
its employees may result in the imposition of criminal penalties (5 U.S.C. 552a(i)).

The Contractor shall ensure that each of its employees knows the prescribed rules of conduct in 45
CFR part 5b and that each employee is aware that he/she is subject to criminal penalties for violation
of the Act to the same extent as Department of Health and Human Services employees. These
provisions also apply to all subcontracts the Contractor awards under this contract which require the
design, development or operation of the designated system(s) of records (5 U.S.C. 552a(m)(1)). The
contract work statement:
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(a) Identifies the system(s) of records and the design, development, or operation work the
Contractor is to perform; and

(b) Specifies the disposition to be made of such records upon completion of contract performance.
(End of clause)
352.224-71 Confidential Information.

As prescribed in HHSAR 324.105(b), insert the following clause:

Confidential Information (December 18, 2015)

(a) Confidential Information, as used in this clause, means information or data of a personal nature
about an individual, or proprietary information or data submitted by or pertaining to an institution or
organization.

(b) Specific information or categories of information that the Government will furnish to the
Contractor, or that the Contractor is expected to generate, which are confidential may be identified
elsewhere in this contract. The Contracting Officer may modify this contract to identify Confidential
Information from time to time during performance.

(c) Confidential Information or records shall not be disclosed by the Contractor until:

(1) Written advance notice of at least 45 days shall be provided to the Contracting Officer of the
Contractor's intent to release findings of studies or research, to which an agency response may be
appropriate to protect the public interest or that of the agency.

(2) For information provided by or on behalf of the government,

(i) The publication or dissemination of the following types of information are restricted under this
contract: [INSERT RESTRICTED TYPES OF INFORMATION. If none, so state.]

(ii) The reason(s) for restricting the types of information identified in subparagraph (i) is/are: [STATE
WHY THE PUBLIC OR GOVERNMENT INTEREST REQUIRES THE RESTRICTION OF EACH TYPE OF
INFORMATION. ANY BASIS FOR NONDISCLOSURE WHICH WOULD BE VALID UNDER THE FREEDOM OF
INFORMATION ACT IS SUFFICIENT UNDER THIS CLAUSE.]

(iii) Written advance notice of at least 45 days shall be provided to the Contracting Officer of the
Contractor's intent to disseminate or publish information identified in subparagraph (2)(i). The
contractor shall not disseminate or publish such information without the written consent of the
Contracting Officer.

(d) Whenever the Contractor is uncertain with regard to the confidentiality of or a property interest
in information under this contract, the Contractor should consult with the Contracting Officer prior to
any release, disclosure, dissemination, or publication.

352.226-1 Indian Preference.

As prescribed in HHSAR 326.505(a), the Contracting Officer shall insert the following clause:

Indian Preference (December 18, 2015)

(a) The Contractor agrees to give preference in employment opportunities under this contract to
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Indians who can perform required work, regardless of age (subject to existing laws and regulations),
sex, religion, or tribal affiliation. To the extent feasible and consistent with the efficient performance
of this contract, the Contractor further agrees to give preference in employment and training
opportunities under this contract to Indians who are not fully qualified to perform regardless of age
(subject to existing laws and regulations), sex, religion, or tribal affiliation. The Contractor also agrees
to give preference to Indian organizations and Indian-owned economic enterprises in the awarding of
any subcontracts to the extent feasible and consistent with the efficient performance of this contract.
The Contractor shall maintain the necessary statistical records to demonstrate compliance with this
paragraph.

(b) In connection with the Indian employment preference requirements of this clause, the
Contractor shall provide reasonable opportunities for training, incident to such employment. Such
training shall include on-the—job, classroom, or apprenticeship training designed to increase the
vocational effectiveness of an Indian employee.

(c) If the Contractor is unable to fill its employment and training opportunities after giving full
consideration to Indians as required by this clause, the Contractor may satisfy those needs by
selecting non-Indian persons in accordance with the clause of this contract entitled "Equal
Opportunity."

(d) If no Indian organizations or Indian-owned economic enterprises are available under reasonable
terms and conditions, including price, for awarding of subcontracts in connection with the work
performed under this contract, the Contractor agrees to comply with the provisions of this contract
involving utilization of small businesses; HUBZone small businesses; service-disabled, veteran-owned
small businesses; 8(a) small businesses; veteran-owned small businesses; women-owned small
businesses; or small disadvantaged businesses.

(e) As used in this clause,

(1) Indian means a person who is a member of an Indian tribe. If the Contractor has reason to
doubt that a person seeking employment preference is an Indian, the Contractor shall grant the
preference but shall require the individual provide evidence within 30 days from the tribe concerned
that the person is a member of the tribe.

(2) Indian tribe means an Indian tribe, pueblo, band, nation, or other organized group or
community, including Alaska Native village or regional or village corporation as defined in or
established pursuant to the Alaska Native Claims Settlement Act (85 Stat. 688; 43 U.S.C. 1601)
which the United States recognizes as eligible for the special programs and services provided to
Indians because of its status as Indians.

(3) Indian organization means the governing body of any Indian Tribe or entity established or
recognized by such governing body in accordance with the Indian Financing Act of 1974 (88 Stat. 77;
25 U.S.C. 1451).

(4) Indian-owned economic enterprise means any Indian-owned commercial, industrial, or
business activity established or organized for the purpose of profit, provided that such Indian
ownership shall constitute not less than 51 percent of the enterprise, and that ownership shall
encompass active operation and control of the enterprise.

(f) The Contractor agrees to include the provisions of this clause, including this paragraph (f) of this
clause, in each subcontract awarded at any tier under this contract.

(9) In the event of noncompliance with this clause, the Contracting Officer may terminate the



contract in whole or in part or may pursue any other remedies authorized by law or by other
provisions of the contract.

(End of clause)

352.226-2 Indian Preference Program.

As prescribed in HHSAR 326.505(b), the Contracting Officer shall insert the following clause:
Indian Preference Program (December 18, 2015)

(a) In addition to the requirements of the clause of this contract entitled “Indian Preference,” the
Contractor agrees to establish and conduct an Indian preference program which will expand
opportunities for Indians to receive preference for employment and training in connection with the
work performed under this contract, and which will expand the opportunities for Indian organizations
and Indian-owned economic enterprises to receive a preference in the awarding of subcontracts. In
this connection, the Contractor shall perform the following:

(1) Designate a liaison officer who will maintain liaison with the Government and the Tribe(s) on
Indian preference matters; supervise compliance with the provisions of this clause; and administer the
Contractor’s Indian preference program.

(2) Advise its recruitment sources in writing and include a statement in all employment
advertisements that Indian applicants receive preference in employment and training incident to such
employment.

(3) Not more than 20 calendar days after award of the contract, post a written notice setting forth
the Contractor’'s employment needs and related training opportunities in the tribal office of any
reservations on or near the contract work location. The notice shall include the approximate numbers
and types of employees needed; the approximate dates of employment; any experience or special
skills required for employment; training opportunities available; and other pertinent information
necessary to advise prospective employees of any other employment requirements. The Contractor
shall also request the tribe(s) on or near whose reservation(s) the Contractor will perform contract
work to provide assistance filling its employment needs and training opportunities. The Contracting
Officer will advise the Contractor of the name, location, and phone number of the Tribal officials to
contact regarding the posting of notices and requests for Tribal assistance.

(4) Establish and conduct a subcontracting program which gives preference to Indian organizations
and Indian-owned economic enterprises as subcontractors (including suppliers) under this contract.
The Contractor shall give public notice of existing subcontracting opportunities and, to the extent
feasible and consistent with the efficient performance of this contract, shall solicit bids or proposals
from Indian organizations or Indian-owned economic enterprises only. The Contractor shall request
assistance and information on Indian firms qualified as subcontractors (including suppliers) from the
Tribe(s) on or near whose reservation(s) the Contractor will perform contract work. The Contracting
Officer will advise the Contractor of the name, location, and phone number of the Tribal officials to
contact regarding the request for assistance and information. Public notices and solicitations for
existing subcontracting opportunities shall provide an equitable opportunity for Indian firms to submit
bids or proposals by including—

(i) A clear description of the supplies or services required, including quantities, specifications, and
delivery schedules that facilitate the participation of Indian firms;

(ii) A statement indicating that Indian organizations and Indian-owned economic enterprises will
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receive preference in accordance with section 7(b) of Pub. L. 93-638; 88 Stat. 2205; 25 U.S.C.
450e(b);

(iii) Definitions for the terms “Indian organization” and “Indian-owned economic enterprise”
prescribed under the “Indian Preference” clause of this contract;

(iv) A statement that the bidder or offeror shall complete certifying that it is an Indian organization
or Indian-owned economic enterprise; and

(v) A closing date for receipt of bids or proposals which provides sufficient time for preparation and
submission of a bid or proposal. If, after soliciting bids or proposals from Indian organizations and
Indian-owned economic enterprises, the Contractor receives no responsive bid or acceptable
proposal, the Contractor shall comply with the requirements of paragraph (d) of the “Indian
Preference” clause of this contract. If the Contractor receives one or more responsive bids or
conforming proposals, the Contractor shall award the contract to the low, responsive, responsible
bidder or conforming offer from a responsible offeror if the price is reasonable. If the Contractor
determines the low responsive bid or conforming proposal’s price is unreasonable, the Contractor
shall attempt to negotiate a reasonable price and award a subcontract. If parties cannot agree on a
reasonable price, the Contractor shall comply with the requirements of paragraph (d) of the “Indian
Preference” clause of this contract.

(5) Maintain written records under this contract which demonstrate—

(i) The numbers of Indians seeking employment for each employment position available under this
contract;

(ii) The number and types of positions filled by Indians and non-Indians;
(iii) The total number of Indians employed under this contract;

(iv) For those positions having both Indian and non-Indian applicants, and a non-Indian is selected
for employment, the reason(s) why the Contractor did not select the Indian applicant;

(v) Actions taken to give preference to Indian organizations and Indian-owned economic enterprises
for subcontracting opportunities which exist under this contract;

(vi) Reasons why Indian subcontractors and or suppliers did not receive preference for each
requirement where the Contractor determined that such preference was inconsistent with efficient
contract performance; and

(vii) The number of Indian organizations and Indian-owned economic enterprises contacted, and the
number receiving subcontract awards under this contract.

(6) Submit to the Contracting Officer for approval a quarterly report summarizing the Contractor’s
Indian preference program and indicating the number and types of available positions filled by Indians
and non-Indians, and the dollar amounts of all subcontracts awarded to Indian organizations and
Indian-owned economic enterprises, and to all other firms.

(7) Maintain records pursuant to this clause and keep them available for review by the Government
for one year after final payment under this contract, or for such longer period in accordance with
requirements of any other clause of this contract or by applicable law or regulation.

(b) For purposes of this clause, the following definitions of terms shall apply:



(1) The terms Indian, Indian tribe, Indian organization, and Indian-owned economic
enterprise are defined in the clause of this contract entitled Indian Preference.

(2) Indian reservation includes Indian reservations, public domain Indian allotments, former
Indian reservations in Oklahoma, and land held by incorporated Native groups, regional corporations,
and village corporations under the provisions of the Alaska Native Claims Settlement Act (85 Stat.
688; 43 U.S.C. 1601 et seq.)

(3) On or near an Indian reservation means on a reservation or reservations or within that area
surrounding an Indian reservation(s) where a person seeking employment could reasonably expect to
commute to and from in the course of a work day.

(c) Nothing in the requirements of this clause shall preclude Indian tribes from independently
developing and enforcing their own Indian preference requirements. Such requirements must not
conflict with any Federal statutory or regulatory requirement dealing with the award and
administration of contracts.

(d) The Contractor agrees to include the provisions of this clause, including this paragraph (d), in
each subcontract awarded at any tier under this contract and to notify the Contracting Officer of such
subcontracts.

(e) In the event of noncompliance with this clause, the Contracting Officer may terminate the
contract in whole or in part or may pursue any other remedies authorized by law or by other
provisions of the contract.

(End of clause)
352.226-3 Native American Graves Protection and Repatriation Act.

As prescribed in HHSAR 326.701, the Contracting Officer shall insert the following clause:

Native American Graves Protection and Repatriation Act
(December 18, 2015)

(a) Public Law 101-601, dated November 16, 1990, also known as the Native American Graves
Protection and Repatriation Act, imposes certain responsibilities on individuals and organizations
when they discover Native American cultural items (including human remains) on Federal or tribal
lands.

(b) In the event the Contractor discovers Native American cultural items (including human remains,
associated funerary objects, unassociated funerary objects, sacred objects and cultural patrimony), as
defined in the Act during contract performance, the Contractor shall—

(1) Immediately cease activity in the area of the discovery;
(2) Notify the Contracting Officer of the discovery; and

(3) Make a reasonable effort to protect the items discovered before resuming such activity. Upon
receipt of the Contractor’s discovery notice, the Contracting Officer will notify the appropriate
authorities as required by the Act.

(c) Unless otherwise specified by the Contracting Officer, the Contractor may resume activity in the
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area on the 31st calendar day following the date that the appropriate authorities certify receipt of the
discovery notice. The Contracting Officer shall provide to the Contractor the date that the appropriate
authorities certify receipt of the discovery notice and the date on which the Contractor may resume
activities.

352.227-11 Patent Rights—Exceptional Circumstances.

As prescribed in HHSAR 327.303, the Contracting Officer shall insert the following clause:
Patent Rights—Exceptional Circumstances (Sept 2014)

This clause applies to all Contractor and subcontractor (at all tiers) Subject Inventions.

(a) Definitions. As used in this clause—

Agency means the Agency of the U.S. Department of Health and Human Services that is entering
into this contract.

Class 1 Subject Invention means a Subject Invention described and defined in the DEC that will
be assigned to a third party assignee, or assigned as directed by the Agency.

Class 2 Subject Invention means a Subject Invention described and defined in the DEC.

Class 3 Subject Invention means a Subject Invention that does not fall into Class 1 or Class 2 as
defined in this clause.

DEC means the Determination of Exceptional Circumstances signed by [insert approving official]
on __ [insertdate]  and titled “[insert description].”

Invention means any invention or discovery, which is or may be patentable or otherwise
protectable under Title 35 of United States Code, or any novel variety of plant that is or may be
protectable under the Plant Variety Protection Act (7 U.S.C. 2321, et seq.)

Made means: When used in relation to any invention other than a plant variety, the conception or
first actual reduction to practice of such invention; or when used in relation to a plant variety, that the
Contractor has at least tentatively determined that the variety has been reproduced with recognized
characteristics.

Material means any proprietary material, method, product, composition, compound, or device,
whether patented or unpatented, which is provided to the Contractor under this contract.

Nonprofit organization means a university or other institution of higher education or an
organization of the type described in section 501(c)(3) of the Internal Revenue Code of 1954 (26
U.S.C. 501(c)) and ex