FEDERAL ACQUISITION CIRCULAR

November 7, 2007 Number 2005-21

Federal Acquisition Circular (FAC) 2005-21 is issued
under the authority of the Secretary of Defense, the
Administrator of General Services, and the Administrator for
the National Aeronautics and Space Administration.

Unless otherwise specified, all Federal Acquisition
Regulation (FAR) and other directive material contained in
FAC 2005-21 are effective November 7, 2007, except for Items
II, III, IV and VII, which are effective December 7, 2007.
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FAC 2005-21 SuMMARY of ITEMS

Federal Acquisition Circular (FAC) 2005-21 amends the Federal
Acquisition Regulation (FAR) as specified below:

Item I1-SAFETY Act: Implementation of DHS Regulations (FAR Case
2006-023) (Interim)

This interim rule implements the SAFETY Act in the FAR. The
SAFETY Act provides incentives for the development and deployment
of anti-terrorism technologies by creating a system of “risk
management” and a system of “litigation management.” The
purpose of the SAFETY Act is to ensure that the threat
of liability does not deter potential manufacturers or sellers of
antiterrorism technologies from developing, deploying, and
commercializing technologies that could save lives. Examples of
Qualified Anti-Terrorism Technologies (QATT) identified by DHS

include—

. Vulnerability assessment and countermeasure and
counter-terrorism planning tools;

o First responder interoperability solution;

o Marine traffic management system;

o Security services, guidelines, systems, and standards;

. Vehicle and cargo inspection system;

o X-ray iInspection system;

o Trace explosives detection systems and associated
support services;

. Maintenance and repair of screening equipment;

. Risk assessment platform;

. Explosive and weapon detection equipment and services;

. Biological detection and filtration systems;

. Passenger screening services;

. Baggage screening services;

. Chemical, biological, or radiological agent release
detectors;

. Vehicle barriers;

. First responder equipment; and

. Architectural and engineering ‘“hardening” products and
services.

Replacement pages: General Structure ix and x; 1.6-1 and 1.6-2;
7.1-5 and 7.1-6; 18.1-1 and 18.1-2; 28.3-3 and 28.3-4; 32.4-1 and
32.4-2; 33.2-1 and 33.2-2; 43.1-1 and 43.1-2; Part 50 TOC, pp.
50-1 and 50-2; 50.1-1 thru 50.1-8 (50.1-3 thru 50.1-8 added);
50.2-1 thru 50.2-4 (50.2-3 and 50.2-4 added); Part TOC 52, pp.
52-7 and 52-8; 52.2-359 thru 52.2-362.4 (52.2-362.1 thru 52.2-
362.4 added); and Matrix pp. 52.3-31 and 52.3-32.



Item 11-Biobased Products Preference Program (FAR Case 2004-032)

This final rule amends the Federal Acquisition Regulation
(FAR) to implement 7 U.S.C. 8102 as enacted by section 9002 of the
Farm Security and Rural Investment Act of 2002 (FSRIA), as amended
by Sections 205 and 943 of the Energy Policy Act of 2005.

Entitled Federal Procurement of Biobased Products, section 7
U.S.C. 8102 requires that a procurement preference be afforded
biobased products within 1tems designated by the Secretary of
Agriculture. This program applies to acquisitions by Federal
agencies using Federal funds for procurement, as well as
Government contractors that use USDA-designated items iIn
performance of a Government contract. It will provide increased
opportunities for entities, both large and small, that manufacture
or sell biobased products, while decreasing opportunities for
businesses that manufacture or sell similar non-biobased products
or provide components for the manufacturing of such products. A
list of USDA-designated items is available at
http://www.usda.gov/biopreferred.

Replacement pages: General Structure v and vi; 2.1-1 and 2.1-2;
4.12-1 and 4.12-2; 7.1-1 and 7.1-2; 11.1-1 thru 11.1-4; 11.3-1 and
11.3-2; 12.3-1 and 12.3-2; 13.2-1 and 13.2-2; Part 23 TOC, pp. 23-
1 and 23-2; 23.1-1 and 23.1-2; 23.4-1 and 23.4-2; 23.7-1 and 23.7-
2; 42.3-3 and 42.3-4; 45.1-1 and 45.1-2; Part 52 TOC, pp. 52-3 and
52-4; 52.2-133 thru 52.2-136 (52.2-134.1 and 52.2-134.2 added) ;
and Matrix pp. 52.3-15 and 52.3-16.

Item 111-FAR Part 27 Rewrite in Plain Language (FAR Case 1999-
402)

This final rule clarifies, streamlines, and updates text and
clauses on Patents, Data, and Copyrights (FAR Part 27). This
effort focused on rewriting the current FAR language into “plain
language,” with the ultimate goal of making the policies and
procedures more understandable to the reader. This rewrite was
not intended to include substantive changes to Part 27 policies
or procedures, except where necessary to comply with current
statutory or regulatory requirements, or to resolve internal
inconsistencies within FAR Part 27 and its associated clauses.

Replacement pages: General Structure v and vi; 2.1-1 thru 2.1-16;
3.1-5 and 3.1-6; 12.2-3 and 12.2-4; 15.4-19 and 15.4-20; 18.1-1
and 18.1-2; 19.1-1 thru 19.1-4; Part 27 TOC, pp. 27-1 and 27-2;
27.1-1 and 27.1-2; 27.2-1 thru 27.2-4; 27.3-1 thru 27.3-8; 27.4-1
thru 27.4-10; 27.5-1 and 27.5-2; 33.1-5 and 33.1-6; Part 52 TOC,
pp. 52-5 and 52-6; 52.2-153 thru 52.2-172 (52.2-173 thru 52.2-178
removed); and Matrix pp. 52.3-17 thru 52.3-20.
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Item 1IV-Federal Computer Network (FACNET) Architecture (FAR Case
2006-015)

This final rule amends the Federal Acquisition Regulation
(FAR) to remove FACNET references and provide the opportunity to
recognize the evolution of alternative technologies, processes,
etc. that Federal agencies are using and will use to satisfy
their acquisition needs without removing the use of FACNET for
Federal agencies that may use the system. Where necessary in the
FAR, the term has been replaced with a more appropriate term that
incorporates various electronic data interchange systems. The
proposed rule published February 1, 2007 is adopted as final
without change.

Replacement pages: 2.1-7 and 2.1-8; 4.5-1 and 4.5-2; 5.1-1 and
5.1-2; 5.2-1 and 5.2-2; 13.1-3 thru 13.1-6; 13.3-5 and 13.3-6.

Item V-Exemption of Certain Service Contracts from the Service
Contract Act (SCA) (FAR Case 2001-004) (Interim)

This interim rule amends Federal Acquisition Regulation
(FAR) Parts 4, 15, 17, 22, and 52 to implement the U.S.
Department of Labor’s (DoL) final rule issued January 18, 2001
(66 FR 5327) amending the regulations at 29 CFR part 4 to exempt
certain contracts for services meeting specific criteria from
coverage under the Service Contract Act. This rule iImposes the
DoL criteria and does not utilize the term “commercial services.”
The rule incorporates slight revisions to the current exemption
for consistency with the current DoL regulations and
clarification of appropriate course of action for the contracting
officer.

Replacement pages: 4.12-1 and 4.12-2; 15.1-1 and 15.1-2; 17.1-3
and 17.1-4; Part 22 TOC, pp. 22-1 and 22-2; 22.10-1 thru 22.10-14
(22.10-13 thru 22.10-14 added); Part 52 TOC, pp. 52-3 thru 52-8;
52.2-27 thru 52.2-30; 52.2-33 thru 52.2-42.2; 52.2-123 thru 52.2-
126; 52.2-129 thru 52.2-132.2 (52.2-132.1 and 52.2-132.2 added) ;
and Matrix pp. 52.3-15 and 52.3-16.

Item Vi-Local Community Recovery Act of 2006 (FAR Case 2006-014)
(Interim)

The Civilian Agency Acquisition Council and the Defense
Acquisition Regulations Council (Councils) have agreed on a
second interim rule amending the Federal Acquisition Regulation
(FAR) to implement legislative amendments to the Stafford Act at
42 U.S.C. 5150.

The first rule implemented The Local Community Recovery Act
of 2006, Pub.L. 109-218, which addressed set-asides for major
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disaster or emergency assistance acquisitions to businesses that
reside or primarily do business in the geographic area affected
by the disaster or emergency. This local area set-aside could be
done along with a small business set-aside.

After the first rule was published for comments in August,
2006, Congress further amended the same area of the Stafford Act
in the Department of Homeland Security Appropriations Act, 2007,
Public Law 109-295. The amended statute contains requirements for
transitioning work to local firms in the geographic area affected
by the disaster or emergency and for justifications for
expenditures to entities outside the major disaster or emergency
area. This second interim rule encompasses all of these changes.

Replacement pages: General Structure i and ii; 5.2-3 and 5.2-4;
Part 6 TOC, pp. 6-1 and 6-2; 6.2-1 and 6.2-2; 12.3-1 and 12.3-2;
18.2-1 and 18.2-2; Part 26 TOC, 26-1 and 26-2; 26.2-1 and 26.2-2;
52.2-39 and 52.2-40; 52.2-151 thru 52.2-152.2; and Matrix pp.
52.3-17 and 52.3-18.

Item VIl-Labor Standards for Contracts Containing Construction
Requirements-Contract Pricing Method References (FAR Case 2007-
001)

This final rule amends the Federal Acquisition Regulation
(FAR) to revise references to published pricing sources available
to the contracting officer in FAR 22.404-12(c)(2). The rule
removes the reference to “R.S. Means Cost Estimating System” as a
commercial source for pricing data. The revision will provide
greater flexibilities for contracting officers when selecting
sources of pricing data.

Replacement pages: 22.4-9 and 22.4-10.

Item VIII-Technical Amendments

Editorial changes are made at FAR 25 and 52 in order to
update references.

Replacement pages: 1.1-3 thru 1.1-8; 25.1-1 and 25.1-2; 52.2-39
and 52.2-40; 52.2-93 and 52.2-94; 52.2-141 and 52.2-142; 52.2-149
and 52.2-150; Matrix pp. 52.3-17 and 52.3-18; 53.2-1 and 53.2-2;
53.3-175 thru 53.3-178.
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LOOSELEAF ONLY CORRECTIONS

1. Section 1.106 is corrected by correcting the order of FAR
Segment 52.225-18 with OMB Control Number *9000-0161 by placing
it after FAR Segment 52.225-11 with OMB Control Number “9000-
0141”.

Replacement pages: 1.1-3 thru 1.1-8.

2. Section 7.105 is corrected by removing paragraph (b)(18) and
redesignating paragraphs (b)(19) through (b)(22) as (b)(18)
through (b)(21).

Replacement pages: 7.1-5 and 7.1-6.

3. Section heading 33.205 is corrected by removing
“Relationship of the Act to Public Law 85-804” and inserting
“Relationship of the Act to Pub. L. 85-804" in its place.

Replacement pages: Part 33 TOC, pp. 33-1 and 33-2; 33.2-1 and
33.2-2.

4. The Matrix is corrected in the table, entry “52.219-28", by
revising the entries under the headings “IBR” and “UCF” by
removing “No” and “A” and adding “Yes” and “I” in its place,
respectively.

Replacement pages: Matrix pp. 52.3-13 and 52.3-14
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FAC 2005-21 FILING INSTRUCTIONS

NoTE: The FAR is now segmented by subparts. The FAR page numbers
reflect FAR Subparts. For example, "1.1-1" is page one of
Subpart 1.1, and "5.2-3" is page three of Subpart 5.2.

Remove Pages Insert Pages
Structure Structure

pp. 1 and ii pp- 1 and ii

ix and x ix and x

1.1-3 thru 1.1-8 1.1-3 thru 1.1-8
1.6-1 and 1.6-2 1.6-1 and 1.6-2
4.12-1 and 4.12-2 4.12-1 and 4.12-2
5.2-3 and 5.2-4 5.2-3 and 5.2-4
TOC Part 6 TOC Part 6

pp. 6-1 and 6-2 pp. 6-1 and 6-2
6.2-1 and 6.2-2 6.2-1 and 6.2-2
6.6-1 and 6.6-2 None
7.1-5 and 7.1-6 7.1-5 and 7.1-6
12.3-1 and 12.3-2 12.3-1 and 12.3-2
15.1-1 and 15.1-2 15.1-1 and 15.1-2
17.1-3 and 17.1-4 17.1-3 and 17.1-4
18.1-1 and 18.1-2 18.1-1 and 18.1-2
18.2-1 and 18.2-2 18.2-1 and 18.2-2
TOC Part 22 TOC Part 22

pp. 22-1 and 22-2 pp. 22-1 and 22-2
22.10-1 thru 22.10-12 22.10-1 thru 22.10-14
25.1-1 and 25.1-2 25.1-1 and 25.1-2
TOC Part 26 TOC Part 26

pp. 26-1 and 26-2 pp. 26-1 and 26-2
26.2-1 and 26.2-2 26.2-1 and 26.2-2
28.3-3 and 28.3-4 28.3-3 and 28.3-4

32.4-1 and 32.4-2 32.4-1 and 32.4-2



TOC Part 33
pp. 33-1 and 33-2
33.2-1 and 33.2-2

43.1-1 and 43.1-2

TOC Part 50

pp. 50-1 and 50-2
50.1-1 and 50.1-2
50.2-1 and 50.2-2

TOC Part 52

pp. 52-3 thru 52-8
52.2-27 thru 52.2-30
52.2-33 thru 52.2-42.2
52.2-93 and 52.2-94
52.2-123 thru 52.2-126
52.2-129 thru 52.2-132

52.2-141 and 52.2-142

52.2-149 thru 52.2-152.2

52.2-359 thru 52.2-362

Matrix

pp. 52.3-13 thru
52.3-18

52.3-31 and 52.3-32

53.2-1 and 53.2-2
53.3-175 thru 53-178

TOC Part 33
pp. 33-1 and 33-2
33.2-1 and 33.2-2

43.1-1 and 43.1-2

TOC Part 50

pp. 50-1 and 50-2
50.1-1 thru 50.1-8
50.2-1 thru 50.2-4

TOC Part 52
pp. 52-3 thru 52-8
52.2-27 thru 52.2-30
52.2-33 thru 52.2-42.2
52.2-93 and 52.2-94
52.2-123 thru 52.2-126
52.2-129 thru
52.2-132.2
52.2-141 and 52.2-142
52.2-149 thru
52.2-152.2
52.2-359 thru
52.2-362.4

Matrix

pp. 52.3-13 thru
52.3-18

52.3-31 and 52.3-32

53.2-1 and 53.2-2
53.3-175 thru 53-178



FAC 2005-19 SEPTEMBER 17, 2007

FEDERAL ACQUISITION REGULATION

General Structure and Subparts

SUBCHAPTER A—GENERAL

PART 1—FEDERAL ACQUISITION REGULATIONS SYSTEM

1.1 Purpose, Authority, Issuance

1.2 Administration

1.3 Agency Acquisition Regulations

1.4 Deviations from the FAR

1.5 Agency and Public Participation

1.6 Career Development, Contracting Authority, and Responsibilities
1.7 Determinations and Findings

PART 2—DEFINITIONS OF WORDS AND TERMS

2.1 Definitions
2.2 Definitions Clause

PART 3—IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS OF INTEREST

3.1 Safeguards

32 Contractor Gratuities to Government Personnel

33 Reports of Suspected Antitrust Violations

34 Contingent Fees

3.5 Other Improper Business Practices

3.6 Contracts with Government Employees or Organizations Owned or Controlled by Them
3.7 Voiding and Rescinding Contracts

3.8 Limitation on the Payment of Funds to Influence Federal Transactions

3.9 Whistleblower Protections for Contractor Employees

PART 4—ADMINISTRATIVE MATTERS

4.1 Contract Execution

4.2 Contract Distribution

4.3 Paper Documents

4.4 Safeguarding Classified Information Within Industry
4.5 Electronic Commerce in Contracting

4.6 Contract Reporting

4.7 Contractor Records Retention

4.8 Government Contract Files

4.9 Taxpayer Identification Number Information
4.10 Contract Line Items

4.11 Central Contractor Registration

4.12 Representations and Certifications

4.13 Personal Identity Verification

4.14 Reporting Subcontract Awards
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FAC 2005-21 NOVEMBER 7, 2007

STRUCTURE FEDERAL ACQUISITION REGULATION

SUBCHAPTER B—COMPETITION AND ACQUISITION PLANNING

PART 5—PUBLICIZING CONTRACT ACTIONS

5.1 Dissemination of Information

5.2 Synopses of Proposed Contract Actions
53 Synopses of Contract Awards

54 Release of Information

55 Paid Advertisements

5.6 Publicizing Multi-Agency Use Contracts

PART 6—COMPETITION REQUIREMENTS

6.1 Full and Open Competition

6.2 Full and Open Competition After Exclusion of Sources
6.3 Other Than Full and Open Competition

6.4 Sealed Bidding and Competitive Proposals

6.5 Competition Advocates

PART 7—ACQUISITION PLANNING

7.1 Acquisition Plans

7.2 Planning for the Purchase of Supplies in Economic Quantities
7.3 Contractor Versus Government Performance

7.4 Equipment Lease or Purchase

7.5 Inherently Governmental Functions

PART 8—REQUIRED SOURCES OF SUPPLIES AND SERVICES

8.1 Excess Personal Property

8.2 [Reserved]

8.3 [Reserved]

8.4 Federal Supply Schedules

8.5 Acquisition of Helium

8.6 Acquisition from Federal Prison Industries, Inc.
8.7 Acquisition from Nonprofit Agencies Employing People Who Are Blind or Severely Disabled
8.8 Acquisition of Printing and Related Supplies
8.9 [Reserved]
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8.11 Leasing of Motor Vehicles
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9.4 Debarment, Suspension, and Ineligibility
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9.6 Contractor Team Arrangements

9.7 Defense Production Pools and Research and Development Pools
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SUBPART 1.1—PURPOSE, AUTHORITY, ISSUANCE

1.106

1.104 Applicability.
The FAR applies to all acquisitions as defined in Part 2 of
the FAR, except where expressly excluded.

1.105 Issuance.

1.105-1 Publication and code arrangement.
(a) The FAR is published in—
(1) The daily issue of the Federal Register;
(2) Cumulated form in the Code of Federal Regulations
(CFR); and
(3) A separate loose-leaf edition.

(b) The FAR is issued as Chapter 1 of Title 48, CFR. Sub-
sequent chapters are reserved for agency acquisition regula-
tions that implement or supplement the FAR (see
Subpart 1.3). The CFR Staff will assign chapter numbers to
requesting agencies.

(c) Each numbered unit or segment (e.g., part, subpart, sec-
tion, etc.) of an agency acquisition regulation that is codified
in the CFR shall begin with the chapter number. However, the
chapter number assigned to the FAR will not be included in
the numbered units or segments of the FAR.

1.105-2 Arrangement of regulations.

(a) General. The FAR is divided into subchapters, parts
(each of which covers a separate aspect of acquisition), sub-
parts, sections, and subsections.

(b) Numbering. (1) The numbering system permits the dis-
crete identification of every FAR paragraph. The digits to the
left of the decimal point represent the part number. The num-
bers to the right of the decimal point and to the left of the dash
represent, in order, the subpart (one or two digits), and the sec-
tion (two digits). The number to the right of the dash repre-
sents the subsection. Subdivisions may be used at the section
and subsection level to identify individual paragraphs. The
following example illustrates the make-up of a FAR number
citation (note that subchapters are not used with citations):

25.108-2
Part 4—/
Subpart
Section
Subsection

(2) Subdivisions below the section or subsection level
consist of parenthetical alpha numerics using the following
sequence:

@(MOA)ND@)

(¢) References and citations. (1) Unless otherwise stated,
cross-references indicate parts, subparts, sections, subsec-
tions, paragraphs, subparagraphs, or subdivisions of this
regulation.

(2) This regulation may be referred to as the Federal
Acquisition Regulation or the FAR.
(3) Using the FAR coverage at 9.106-4(d) as a typical
illustration, reference to the—
(1) Part would be “FAR Part 9” outside the FAR and
“Part 9” within the FAR.
(i1) Subpart would be “FAR Subpart 9.1 outside the
FAR and “Subpart 9.1”* within the FAR.
(ii1) Section would be “FAR 9.106” outside the FAR
and “9.106” within the FAR.
(iv) Subsection would be “FAR 9.106-4” outside the
FAR and “9.106-4” within the FAR.
(v) Paragraph would be “FAR 9.106-4(d)” outside
the FAR and “9.106-4(d)” within the FAR.
(4) Citations of authority (e.g., statutes or Executive
orders) in the FAR shall follow the Federal Register form
guides.

1.105-3 Copies.
Copies of the FAR in Federal Register, loose-leaf,
CD-ROM, and CFR form may be purchased from the—

Superintendent of Documents
Government Printing Office (GPO)
Washington, DC 20402.

1.106 OMB approval under the Paperwork Reduction

Act.

The Paperwork Reduction Act of 1980 (Pub. L. 96-511)
imposes a requirement on Federal agencies to obtain approval
from the Office of Management and Budget (OMB) before
collecting information from 10 or more members of the pub-
lic. The information collection and recordkeeping require-
ments contained in this regulation have been approved by the
OMB. The following OMB control numbers apply:

FAR segment OMB Control Number
3.103 9000-0018
3.4 9000-0003
4.102 9000-0033
4.5 9000-0137
4.602 9000-0145
4.603 9000-0145
4.7 9000-0034
4.9 9000-0097
5.405 9000-0036
7.2 9000-0082
8.5 9000-0113
9.1 9000-0011
9.2 9000-0020
14.201 9000-0034
14.202-4 9000-0040
14.202-5 9000-0039
14.205 9000-0037



FAC 2005-21 NOVEMBER 7, 2007

1.106 FEDERAL ACQUISITION REGULATION
FAR segment OMB Control Number FAR segment OMB Control Number
14.407 9000-0038 51.1 9000-0031
14.5 9000-0041 51.2 9000-0032
15.2 9000-0037 52.203-2 9000-0018
15.209 9000-0034 52.203-7 9000-0091
154 9000-0013 52.204-3 9000-0097
15.404-1(%) 9000-0080 52.204-6 9000-0145
14.407-2 9000-0078 52.204-7 9000-0159
15.408 9000-0115 52.207-3 9000-0114
19.7 9000-0006 52.208-8 9000-0113
19.12 9000-0150 52.208-9 9000-0113
22.103 9000-0065 52.209-1(b) 9000-0020
22.8 1215-0072 52.209-1(c) 9000-0083
22.11 9000-0066 52.209-5 9000-0094
22.13 1215-0072 52.209-6 9000-0094
22.14 1215-0072
23.602 9000-0107 52.211-8 9000-0043
239 9000-0139 52.211-9 9000-0043
273 9000-0095 52.212-1(k) 9000-0159
274 9000-0090
28.1 9000-0045 52.212-3 9000-0136
28.2 9000-0045 52.212-4(t) 9000-0159
29.304 9000-0059 52.214-14 9000-0047
30.6 9000-0129 52.214-15 9000-0044
31.205-46 9000-0079 52.214-16 9000-0044
31.205-46(2)(3) 9000-0088 52.214-21 9000-0039
32 9000-0035 52.214-26 9000-0034
32.000 9000-0138 52.214-28 9000-0013
32.1 9000-0070 and 52.215-2 9000-0034
9000-0138 52.215-1(c)(2)(iv) 9000-0048
322 9000-0138 52.215-1(d) 9000-0044
324 9000-0073 52.215-6 9000-0047
32.5 9000-0010 and 52.215-9 9000-0078
9000-0138 52.215-12 9000-0013
32.7 9000-0074 52.215-13 9000-0013
329 9000-0102 52.215-14 9000-0080
32.10 9000-0138 52.215-19 9000-0115
33 9000-0035 52.215-20 9000-0013
34.1 9000-0133 52.215-21 9000-0013
36.213-2 9000-0037 52.216-2 9000-0068
36.603 9000-0157 52.216-3 9000-0068
41.202(c) 9000-0125 52.216-4 9000-0068
42.7 9000-0013 52.216-5 9000-0071
42.12 9000-0076 52.216-6 9000-0071
42.13 9000-0076 52.216-7 9000-0069
45 9000-0075 52.216-10 9000-0067
46 9000-0077 52.216-15 9000-0069
47 9000-0061 52.216-16 9000-0067
47.208 9000-0056 52.216-17 9000-0067
48 9000-0027 52.219-9 9000-0006
49 9000-0028 52.219-10 9000-0006
50 9000-0029 52.219-19 9000-0100
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SUBPART 1.1—PURPOSE, AUTHORITY, ISSUANCE 1.106
FAR segment OMB Control Number FAR segment OMB Control Number
52.219-20 9000-0100 52.228-13 9000-0045
52.219-21 9000-0100 52.228-15 9000-0045
52.219-22 9000-0150 52.228-16 9000-0045
52.219-23 9000-0150 52.229-2 9000-0059
52.219-25 9000-0150 52.230-6 9000-0129
52.222-2 9000-0065 52.232-1 9000-0070
52.222-4 1215-0119 52.232-2 9000-0070
52.222-6 1215-0140 52.232-3 9000-0070
52.222-8 1215-0149 and 52.232-4 9000-0070
1215-0017 52.232-5 9000-0070
52.222-11 9000-0014 52.232-6 9000-0070
52.222-18 9000-0127 52.232-7 9000-0070
52.222-21 1215-0072 52.232-8 9000-0070
52.222-22 1215-0072 52.232-9 9000-0070
52.222-23 1215-0072 52.232-10 9000-0070
52.222-25 1215-0072 52.232-11 9000-0070
52.222-26 1215-0072 52.232-12 9000-0073
52.222-27 1215-0072 52.232-13 9000-0010
52.222-32 9000-0154 52.232-14 9000-0010
52.222-35 1215-0072 52.232-15 9000-0010
52.222-36 1215-0072 52.232-16 9000-0010
52.222-41 1215-0017 and 52.232-20 9000-0074
1215-0150
52.222-46 9000-0066 52.232-22 9000-0074
52.223-4 9000-0134 52.232-27 9000-0102
52.223-5 9000-0147 52.232-29 9000-0138
52.223-6(b)(5) 9000-0101 52.232-30 9000-0138
52.223-7 9000-0107 52.232-31 9000-0138
52.223-9 9000-0134 52.232-32 9000-0138
52.223-13 9000-0139 52.233-1 9000-0035
52.223-14 9000-0139 52.234-1 9000-0133
52.225-2 9000-0024 52.236-5 9000-0062
52.225-4 9000-0130 52.236-13 1220-0029 and
52.225-6 9000-0025 9000-0060
52.225-8 9000-0022 52.236-15 9000-0058
52.225-9 9000-0141 52.236-19 9000-0064
52.225-11 9000-0141 52.241-1 9000-0126
52.225-18 9000-0161 52.241-3 9000-0122
52.227-14 9000-0090 52.241-7 9000-0123
52.227-15 9000-0090 52.241-13 9000-0124
52.227-16 9000-0090 52.243-1 9000-0026
52.227-17 9000-0090 52.243-2 9000-0026
52.227-18 9000-0090 52.243-3 9000-0026
52.227-19 9000-0090 52.243-4 9000-0026
52.227-20 9000-0090 52.243-6 9000-0026
52.227-21 9000-0090 52.243-7 9000-0026
52.227-22 9000-0090 52.245-1 9000-0075
52.227-23 9000-0090 52.245-9 9000-0075
52.228-1 9000-0045 52.246-2 9000-0077
52.228-2 9000-0045 52.246-3 9000-0077
52.228-12 9000-0135 52.246-4 9000-0077
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FAR segment

52.246-5
52.246-6
52.246-7
52.246-8
52.246-10
52.246-12
52.246-15
52.247-2
52.247-29
52.247-30
52.247-31
52.247-32
52.247-33
52.247-34
52.247-35
52.247-36
52.247-37
52.247-38
52.247-39
52.247-40
52.247-41
52.247-42
52.247-43
52.247-44
52.247-48
52.247-51
52.247-53
52.247-57
52.247-63
52.247-64
52.247-68
52.248-1
52.248-2
52.248-3
52.249-2
52.249-3
52.249-5
52.249-6
52.249-11

(FAC 2005-21)

OMB Control Number

9000-0077
9000-0077
9000-0077
9000-0077
9000-0077
9000-0077
9000-0077
9000-0053
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0057
9000-0055
9000-0061
9000-0054
9000-0061
9000-0056
9000-0027
9000-0027
9000-0027
9000-0028
9000-0028
9000-0028
9000-0028
9000-0028
9000-0029
9000-0045
9000-0045
9000-0045
9000-0001
9000-0045
9000-0045
9000-0045
9000-0045
9000-0045
9000-0006
9000-0007

FAR segment OMB Control Number
SF 330 9000-0157
SF 1403 9000-0011
SF 1404 9000-0011
SF 1405 9000-0011
SF 1406 9000-0011
SF 1407 9000-0011
SF 1408 9000-0011
SF 1413 9000-0014
SF 1416 9000-0045
SF 1418 9000-0045
SF 1428 9000-0075
SF 1429 9000-0075
SF 1435 9000-0012
SF 1436 9000-0012
SF 1437 9000-0012
SF 1438 9000-0012
SF 1439 9000-0012
SF 1440 9000-0012
SF 1443 9000-0010
SF 1444 9000-0089
SF 1445 9000-0089
SF 1446 9000-0089
OF 312 9000-0150

1.107 Certifications.

In accordance with Section 29 of the Office of Federal Pro-
curement Policy Act (41 U.S.C. 425), as amended by
Section 4301 of the Clinger-Cohen Act of 1996 (Public
Law 104-106), a new requirement for a certification by a con-
tractor or offeror may not be included in this chapter unless—

(a) The certification requirement is specifically imposed
by statute; or

(b) Written justification for such certification is provided
to the Administrator for Federal Procurement Policy by the
Federal Acquisition Regulatory Council, and the Administra-
tor approves in writing the inclusion of such certification
requirement.

1.108 FAR conventions.

The following conventions provide guidance for interpret-
ing the FAR:

(a) Words and terms. Definitions in Part 2 apply to the
entire regulation unless specifically defined in another part,
subpart, section, provision, or clause. Words or terms defined
in a specific part, subpart, section, provision, or clause have
that meaning when used in that part, subpart, section, provi-
sion, or clause. Undefined words retain their common dictio-
nary meaning.

(b) Delegation of authority. Each authority is delegable
unless specifically stated otherwise (see 1.102-4(b)).

(¢) Dollar thresholds. Unless otherwise specified, a spe-
cific dollar threshold for the purpose of applicability is the
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final anticipated dollar value of the action, including the dollar
value of all options. Ifthe action establishes a maximum quan-
tity of supplies or services to be acquired or establishes a ceil-
ing price or establishes the final price to be based on future
events, the final anticipated dollar value must be the highest
final priced alternative to the Government, including the dol-
lar value of all options.

(d) Application of FAR changes to solicitations and con-
tracts. Unless otherwise specified—

(1) FAR changes apply to solicitations issued on or after
the effective date of the change;

(2) Contracting officers may, at their discretion, include
the FAR changes in solicitations issued before the effective
date, provided award of the resulting contract(s) occurs on or
after the effective date; and

(3) Contracting officers may, at their discretion, include
the changes in any existing contract with appropriate
consideration.

(e) Citations. When the FAR cites a statute, Executive
order, Office of Management and Budget circular, Office of
Federal Procurement Policy policy letter, or relevant portion
of the Code of Federal Regulations, the citation includes all
applicable amendments, unless otherwise stated.

(f) Imperative sentences. When an imperative sentence
directs action, the contracting officer is responsible for the
action, unless another party is expressly cited.

1.109 Statutory acquisition—related dollar thresholds—
adjustment for inflation.

(a) 41 U.S.C. 431a requires that the FAR Council perio
41dically adjust all statutory acquisition-related dollar thresh-
olds in the FAR for inflation, except as provided in paragraph
(c) of this section. This adjustment is calculated every 5 years,
starting in October 2005, using the Consumer Price Index
(CPI) for all-urban consumers, and supersedes the applicabil-
ity of any other provision of law that provides for the adjust-
ment of such acquisition-related dollar thresholds.

(b) The statute defines an acquisition-related dollar thresh-
old as a dollar threshold that is specified in law as a factor in
defining the scope of the applicability of a policy, procedure,
requirement, or restriction provided in that law to the procure-
ment of supplies or services by an executive agency, as deter-
mined by the FAR Council.

(c) The statute does not permit escalation of acquisition-
related dollar thresholds established by the Davis-Bacon Act
(40 U.S.C. 3141 through 3144, 3146, and 3147), the Service
Contract Act of 1965 (41 U.S.C. 351, et seq.) , or the United
States Trade Representative pursuant to the authority of the
Trade Agreements Act of 1979 (19 U.S.C. 2511, et seq).

(d) A matrix showing calculation of the most recent esca-
lation adjustments of statutory acquisition-related dollar

thresholds is available via the Internet at http:/
acquisition.gov/far/facsframe.html.
(FAC 2005-21) 1.1-7
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1.602-3

Subpart 1.6—Career Development,
Contracting Authority, and Responsibilities

1.601 General.

(a) Unless specifically prohibited by another provision of
law, authority and responsibility to contract for authorized
supplies and services are vested in the agency head. The
agency head may establish contracting activities and delegate
broad authority to manage the agency’s contracting functions
to heads of such contracting activities. Contracts may be
entered into and signed on behalf of the Government only by
contracting officers. In some agencies, a relatively small num-
ber of high level officials are designated contracting officers
solely by virtue of their positions. Contracting officers below
the level of a head of a contracting activity shall be selected
and appointed under 1.603.

(b) Agency heads may mutually agree to—

(1) Assign contracting functions and responsibilities
from one agency to another; and

(2) Create joint or combined offices to exercise acqui-
sition functions and responsibilities.

1.602 Contracting officers.

1.602-1 Authority.

(a) Contracting officers have authority to enter into, admin-
ister, or terminate contracts and make related determinations
and findings. Contracting officers may bind the Government
only to the extent of the authority delegated to them. Contract-
ing officers shall receive from the appointing authority (see
1.603-1) clear instructions in writing regarding the limits of
their authority. Information on the limits of the contracting
officers’ authority shall be readily available to the public and
agency personnel.

(b) No contract shall be entered into unless the contracting
officer ensures that all requirements of law, executive orders,
regulations, and all other applicable procedures, including
clearances and approvals, have been met.

1.602-2 Responsibilities.

Contracting officers are responsible for ensuring perfor-
mance of all necessary actions for effective contracting,
ensuring compliance with the terms of the contract, and safe-
guarding the interests of the United States in its contractual
relationships. In order to perform these responsibilities, con-
tracting officers should be allowed wide latitude to exercise
business judgment. Contracting officers shall—

(a) Ensure that the requirements of 1.602-1(b) have been
met, and that sufficient funds are available for obligation;

(b) Ensure that contractors receive impartial, fair, and equi-
table treatment; and

(c) Request and consider the advice of specialists in audit,
law, engineering, information security, transportation, and
other fields, as appropriate.

1.602-3 Ratification of unauthorized commitments.

(a) Definitions.

“Ratification,” as used in this subsection, means the act of
approving an unauthorized commitment by an official who
has the authority to do so.

“Unauthorized commitment,” as used in this subsection,
means an agreement that is not binding solely because the
Government representative who made it lacked the authority
to enter into that agreement on behalf of the Government.

(b) Policy. (1) Agencies should take positive action to pre-
clude, to the maximum extent possible, the need for ratifica-
tion actions. Although procedures are provided in this section
for use in those cases where the ratification of an unauthorized
commitment is necessary, these procedures may not be used
in a manner that encourages such commitments being made
by Government personnel.

(2) Subject to the limitations in paragraph (c) of this
subsection, the head of the contracting activity, unless a higher
level official is designated by the agency, may ratify an unau-
thorized commitment.

(3) The ratification authority in paragraph (b)(2) of this
subsection may be delegated in accordance with agency pro-
cedures, but in no case shall the authority be delegated below
the level of chief of the contracting office.

(4) Agencies should process unauthorized commit-
ments using the ratification authority of this subsection
instead of referring such actions to the Government Account-
ability Office for resolution. (See 1.602-3(d).)

(5) Unauthorized commitments that would involve
claims subject to resolution under the Contract Disputes Act
of 1978 should be processed in accordance with Subpart 33.2,
Disputes and Appeals.

(¢) Limitations. The authority in paragraph (b)(2) of this
subsection may be exercised only when—

(1) Supplies or services have been provided to and
accepted by the Government, or the Government otherwise
has obtained or will obtain a benefit resulting from perfor-
mance of the unauthorized commitment;

(2) The ratifying official has the authority to enter into
a contractual commitment;

(3) The resulting contract would otherwise have been
proper if made by an appropriate contracting officer;

(4) The contracting officer reviewing the unauthorized
commitment determines the price to be fair and reasonable;

(5) The contracting officer recommends payment and
legal counsel concurs in the recommendation, unless agency
procedures expressly do not require such concurrence;

(6) Funds are available and were available at the time
the unauthorized commitment was made; and

1.6-1
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(7) The ratification is in accordance with any other lim-
itations prescribed under agency procedures.

(d) Nonratifiable commitments. Cases that are not ratifi-
able under this subsection may be subject to resolution as rec-
ommended by the Government Accountability Office under
its claim procedure (GAO Policy and Procedures Manual for
Guidance of Federal Agencies, Title 4, Chapter 2), or as
authorized by FAR Subpart 50.1. Legal advice should be
obtained in these cases.

1.603 Selection, appointment, and termination of
appointment.

1.603-1 General.

Subsection 414(4) of Title41, United States Code,
requires agency heads to establish and maintain a procure-
ment career management program and a system for the selec-
tion, appointment, and termination of appointment of
contracting officers. Agency heads or their designees may
select and appoint contracting officers and terminate their
appointments. These selections and appointments shall be
consistent with Office of Federal Procurement Policy’s
(OFPP) standards for skill-based training in performing con-
tracting and purchasing duties as published in OFPP Policy
Letter No. 92-3, Procurement Professionalism Program Pol-
icy—Training for Contracting Personnel, June 24, 1992.

1.603-2 Selection.

In selecting contracting officers, the appointing official
shall consider the complexity and dollar value of the acquisi-
tions to be assigned and the candidate’s experience, training,
education, business acumen, judgment, character, and reputa-
tion. Examples of selection criteria include—

1.6-2

(a) Experience in Government contracting and administra-
tion, commercial purchasing, or related fields;

(b) Education or special training in business administra-
tion, law, accounting, engineering, or related fields;

(¢) Knowledge of acquisition policies and procedures,
including this and other applicable regulations;

(d) Specialized knowledge in the particular assigned field
of contracting; and

(e) Satisfactory completion of acquisition training courses.

1.603-3 Appointment.

(a) Contracting officers shall be appointed in writing on an
SF 1402, Certificate of Appointment, which shall state any
limitations on the scope of authority to be exercised, other
than limitations contained in applicable law or regulation.
Appointing officials shall maintain files containing copies of
all appointments that have not been terminated.

(b) Agency heads are encouraged to delegate micro-pur-
chase authority to individuals who are employees of an exec-
utive agency or members of the Armed Forces of the United
States who will be using the supplies or services being pur-
chased. Individuals delegated this authority are not required to
be appointed on an SF 1402, but shall be appointed in writing
in accordance with agency procedures.

1.603-4 Termination.

Termination of a contracting officer appointment will be by
letter, unless the Certificate of Appointment contains other
provisions for automatic termination. Terminations may be
for reasons such as reassignment, termination of employment,
or unsatisfactory performance. No termination shall operate
retroactively.
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4.1202

Subpart 4.12—Representations and
Certifications

4.1200 Scope.

This subpart prescribes policies and procedures for requir-
ing submission and maintenance of representations and certi-
fications via the Online Representations and Certifications
Application (ORCA) to—

(a) Eliminate the administrative burden for contractors of
submitting the same information to various contracting
offices; and

(b) Establish a common source for this information to pro-
curement offices across the Government.

4.1201 Policy.

(a) Prospective contractors shall complete electronic
annual representations and certifications at htp./
orca.bpn.gov in conjunction with required registration in the
Central Contractor Registration (CCR) database (see
FAR 4.1102).

(b)(1) Prospective contractors shall update the representa-
tions and certifications submitted to ORCA as necessary, but
at least annually, to ensure they are kept current, accurate, and
complete. The representations and certifications are effective
until one year from date of submission or update to ORCA.

(2) When the conditions in paragraph (b) of the clause
at 52.219-28, Post-Award Small Business Program Rerepre-
sentation, apply, contractors that represented they were small
businesses prior to award of a contract must update the repre-
sentations and certifications in ORCA as directed by the
clause. Contractors that represented they were other than
small businesses prior to award of a contract may update the
representations and certifications in ORCA as directed by the
clause, if their size status has changed since contract award.

(c) Data in ORCA is archived and is electronically retriev-
able. Therefore, when a prospective contractor has completed
representations and certifications electronically via ORCA,
the contracting officer must reference the date of ORCA ver-
ification in the contract file, or include a paper copy of the
electronically-submitted representations and certifications in
the file. Either of these actions satisfies contract file documen-
tation requirements of 4.803(a)(11). However, if an offeror
identifies changes to ORCA data pursuant to the FAR provi-
sions at 52.204-8(c) or 52.212-3(1), the contracting officer
must include a copy of the changes in the contract file.

4.1202 Solicitation provision and contract clause.

Except for commercial item solicitations issued under
FAR Part 12, insert in solicitations the provision at 52.204-8,

Annual Representations and Certifications. When the clause
at 52.204-7, Central Contractor Registration, is included in
the solicitation, do not include the following representations
and certifications:

(a) 52.203-2,
Determination.

(b) 52.203-11, Certification and Disclosure Regarding
Payments to Influence Certain Federal Transactions.

(c) 52.204-3, Taxpayer Identification.

(d) 52.204-5, Women-Owned Business (Other Than Small
Business).

(e) 52.209-5, Certification Regarding Debarment, Suspen-
sion, Proposed Debarment, and Other Responsibility Matters.
(f) 52.214-14, Place of Performance—Sealed Bidding.

(g) 52.215-6, Place of Performance.

(h) 52.219-1, Small Business Program Representations
(Basic & Alternate I).

(1) 52.219-2, Equal Low Bids.

(j) 52.219-19, Small Business Concern Representation for
the Small Business Competitiveness Demonstration Program.

(k) 52.219-21, Small Business Size Representation for Tar-
geted Industry Categories Under the Small Business Compet-
itiveness Demonstration Program.

(1) 52.219-22, Small Disadvantaged Business Status (Basic
& Alternate I).

(m) 52.222-18, Certification Regarding Knowledge of
Child Labor for Listed End Products.

(n) 52.222-22, Previous Contracts and Compliance
Reports.

(0) 52.222-25, Affirmative Action Compliance.

(p) 52.222-38, Compliance with Veterans’ Employment
Reporting Requirements.

(q) 52.222-48, Exemption from Application of the Service
Contract Act to Contracts for Maintenance, Calibration, or
Repair of Certain Equipment Certification.

(r) 52.223-4, Recovered Material Certification.

(s) 52.223-9, Estimate of Percentage of Recovered Mate-
rial Content for EPA-Designated Products (Alternate I only).

(t) 52.223-13, Certification of Toxic Chemical Release
Reporting.

(u) 52.225-2, Buy American Act Certificate.

(v) 52.225-4, Buy American Act—Free Trade Agree-
ments—Israeli Trade Act Certificate (Basic, Alternate I & II).

(w) 52.225-6, Trade Agreements Certificate.

(x) 52.226-2, Historically Black College or University and
Minority Institution Representation.

(y) 52.227-6, Royalty Information (Basic & Alternate I).

(z) 52.227-15, Representation of Limited Rights Data and
Restricted Computer Software.

Certificate of Independent Price

4.12-1
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including those resulting from a previously synopsized
advance notice, unless one of the exceptions in 5.202 applies.

(b) Federally Funded Research and Development Centers.
Before establishing a Federally Funded Research and Devel-
opment Center (FFRDC) (see Part 35) or before changing its
basic purpose and mission, the sponsor must transmit at least
three notices over a 90-day period to the GPE and the Federal
Register, indicating the agency’s intention to sponsor an
FFRDC or change the basic purpose and mission of an
FFRDC. The notice must indicate the scope and nature of the
effort to be performed and request comments. Notice is not
required where the action is required by law.

(c) Special notices. Contracting officers may transmit to
the GPE special notices of procurement matters such as busi-
ness fairs, long-range procurement estimates, prebid or pre-
proposal conferences, meetings, and the availability of draft
solicitations or draft specifications for review.

(d) Architect-engineering services. Contracting officers
must publish notices of intent to contract for architect-engi-
neering services as follows:

(1) Except when exempted by 5.202, contracting offic-
ers must transmit to the GPE a synopsis of each proposed con-
tract action for which the total fee (including phases and
options) is expected to exceed $25,000.

(2) When the total fee is expected to exceed $10,000 but
not exceed $25,000, the contracting officer must comply with
5.101(a)(2). When the proposed contract action is not required
to be synopsized under paragraph (d)(1) of this section, the
contracting officer must display a notice of the solicitation or
a copy of the solicitation in a public place at the contracting
office. Other optional publicizing methods are authorized in
accordance with 5.101(b).

(e) Public-private competitions under OMB Circular A-
76. (1) The contracting officer shall make a formal public
announcement for each streamlined or standard competition.
The public announcement shall include, at a minimum, the
agency, agency component, location, type of competition
(streamlined or standard), activity being competed, incum-
bent service providers, number of Government personnel per-
forming the activity, name of the Competitive Sourcing
Official, name of the contracting officer, name of the Agency
Tender Official, and projected end date of the competition.

(2) The contracting officer shall announce the end of the
streamlined or standard competition by making a formal pub-
lic announcement of the performance decision. (See OMB
Circular A-76.)

(f) Section 8(a) competitive acquisition. When a national
buy requirement is being considered for competitive acquisi-
tion limited to eligible 8(a) concerns under Subpart 19.8, the
contracting officer must transmit a synopsis of the proposed
contract action to the GPE. The synopsis may be transmitted
to the GPE concurrent with submission of the agency offering

(see 19.804-2) to the Small Business Administration (SBA).
The synopsis should also include information—

(1) Advising that the acquisition is being offered for
competition limited to eligible 8(a) concerns;

(2) Specifying the North American Industry Classifica-
tion System (NAICS) code;

(3) Advising that eligibility to participate may be
restricted to firms in either the developmental stage or the
developmental and transitional stages; and

(4) Encouraging interested 8(a) firms to request a copy
of the solicitation as expeditiously as possible since the solic-
itation will be issued without further notice upon SBA accep-
tance of the requirement for the section 8(a) program.

5.206 Notices of subcontracting opportunities.

(a) The following entities may transmit a notice to the GPE
to seek competition for subcontracts, to increase participation
by qualified HUBZone small business, small, small disadvan-
taged, women-owned small business, veteran-owned small
business and service-disabled veteran-owned small business
concerns, and to meet established subcontracting plan goals:

(1) A contractor awarded a contract exceeding
$100,000 that is likely to result in the award of any
subcontracts.

(2) A subcontractor or supplier, at any tier, under a con-
tract exceeding $100,000, that has a subcontracting opportu-
nity exceeding $10,000.

(b) The notices must describe—

(1) The business opportunity;

(2) Any prequalification requirements; and

(3) Where to obtain technical data needed to respond to
the requirement.

5.207 Preparation and transmittal of synopses.
(a) Content. Each synopsis transmitted to the GPE must

address the following data elements, as applicable:

(1) Action Code.

(2) Date.

(3) Year.

(4) Government Printing Office (GPO) Billing Account
Code.

(5) Contracting Office ZIP Code.

(6) Classification Code.

(7) Contracting Office Address.

(8) Subject.

(9) Proposed Solicitation Number.

(10) Opening and Closing Response Date.

(11) Contact Point or Contracting Officer.

(12) Contract Award and Solicitation Number.

(13) Contract Award Dollar Amount.

(14) Contract Line Item Number.

(15) Contract Award Date.

(16) Contractor.

523
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(17) Description.

(18) Place of Contract Performance.

(19) Set-aside Status.

(b) Transmittal. Transmissions to the GPE must be in
accordance with the interface description available via the
Internet at http://www.fedbizopps.gov.

(¢) General format for “Description.” Prepare a clear and
concise description of the supplies or services that is not
unnecessarily restrictive of competition and will allow a pro-
spective offeror to make an informed business judgment as to
whether a copy of the solicitation should be requested includ-
ing the following, as appropriate:

(1) National Stock Number (NSN) if assigned.

(2) Specification and whether an offeror, its product, or
service must meet a qualification requirement in order to be
eligible for award, and identification of the office from which
additional information about the qualification requirement
may be obtained (see Subpart 9.2).

(3) Manufacturer, including part number, drawing
number, etc.

(4) Size, dimensions, or other form, fit or functional
description.

(5) Predominant material of manufacture.

(6) Quantity, including any options for additional
quantities.

(7) Unit of issue.

(8) Destination information.

(9) Delivery schedule.

(10) Duration of the contract period.

(11) For a proposed contract action in an amount esti-
mated to be greater than $25,000 but not greater than the sim-
plified acquisition threshold, enter—

(1) A description of the procedures to be used in
awarding the contract (e.g., request for oral or written quota-
tion or solicitation); and

(i1) The anticipated award date.

(12) For Architect-Engineer projects and other projects
for which the supply or service codes are insufficient, provide
brief details with respect to: location, scope of services
required, cost range and limitations, type of contract, esti-
mated starting and completion dates, and any significant eval-
uation factors.

5.2-4

(13) Numbered notes (see paragraph (e) of this section),
including instructions for set-asides for small businesses.

(14) In the case of noncompetitive contract actions
(including those that do not exceed the simplified acquisition
threshold), identify the intended source (see paragraph (e) of
this section) and insert a statement of the reason justifying the
lack of competition.

(15) Insert a statement that all responsible sources may
submit a bid, proposal, or quotation which shall be considered
by the agency.

(16) If solicitations synopsized through the GPE will
not be made available through the GPE, provide information
on how to obtain the solicitation.

(17) If the solicitation will be made available to inter-
ested parties through electronic data interchange, provide any
information necessary to obtain and respond to the solicitation
electronically.

(18) If the technical data required to respond to the
solicitation will not be furnished as part of such solicitation,
identify the source in the Government, such as FedTeDS
(https.//www.fedteds.gov), from which the technical data may
be obtained.

(d) Set-asides. When the proposed acquisition provides for
a total or partial small business set-aside, HUBZone small
business set-aside, or a service-disabled veteran-owned small
business set-aside, the appropriate Numbered Note will be
cited. When the proposed acquisition provides for a local area
set-aside (see Subpart 26.2) the contracting officer shall iden-
tify this set-aside in the synopsis.

(e) Numbered notes. Numbered Notes are footnotes to be
used by contracting officers to eliminate the unnecessary
duplication of information that appears in various announce-
ments. An explanation of the numbered notes appears at ttp./
/www.fedbizopps.gov.

(f) Codes to be used in Synopses to identify services or sup-
plies. Contracting officers must use one of the classification
codes identified at http.//www.fedbizopps.gov/to identify ser-
vices or supplies in synopses.

(g) Cancellation of synopsis. Contracting officers should
not publish notices of solicitation cancellations (or indefinite
suspensions) of proposed contract actions in the GPE. Can-
cellations of solicitations must be made in accordance with
14.209 and 14.404-1.
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SUBPART 6.2—FULL AND OPEN COMPETITION AFTER EXCLUSION OF SOURCES 6.207
Subpart 6.2—Full and Open Competition Innovation ~ Research  Program  established  under
After Exclusion of Sources Pub. L. 97-219.

6.200 Scope of subpart.

This subpart prescribes policy and procedures for provid-
ing for full and open competition after excluding one or more
sources.

6.201 Policy.
Acquisitions made under this subpart require use of the
competitive procedures prescribed in 6.102.

6.202 Establishing or maintaining alternative sources.

(a) Agencies may exclude a particular source from a con-
tract action in order to establish or maintain an alternative
source or sources for the supplies or services being acquired
if the agency head determines that to do so would—

(1) Increase or maintain competition and likely result in
reduced overall costs for the acquisition, or for any anticipated
acquisition;

(2) Be in the interest of national defense in having a
facility (or a producer, manufacturer, or other supplier) avail-
able for furnishing the supplies or services in case of a national
emergency or industrial mobilization;

(3) Be in the interest of national defense in establishing
or maintaining an essential engineering, research, or develop-
ment capability to be provided by an educational or other non-
profit institution or a federally funded research and
development center;

(4) Ensure the continuous availability of a reliable
source of supplies or services;

(5) Satisfy projected needs based on a history of high
demand; or

(6) Satisfy a critical need for medical, safety, or emer-
gency supplies.

(b)(1) Every proposed contract action under the authority
of paragraph (a) of this section shall be supported by a deter-
mination and findings (D&F) (see Subpart 1.7) signed by the
head of the agency or designee. This D&F shall not be made
on a class basis.

(2) Technical and requirements personnel are responsi-
ble for providing all necessary data to support their recom-
mendation to exclude a particular source.

(3) When the authority in paragraph (a)(1) of this sec-
tion is cited, the findings shall include a description of the esti-
mated reduction in overall costs and how the estimate was
derived.

6.203 Set-asides for small business concerns.

(a) To fulfill the statutory requirements relating to small
business concerns, contracting officers may set aside solicita-
tions to allow only such business concerns to compete. This
includes contract actions conducted under the Small Business

(b) No separate justification or determination and findings
is required under this part to set aside a contract action for
small business concerns.

(c) Subpart 19.5 prescribes policies and procedures that
shall be followed with respect to set-asides.

6.204 Section 8(a) competition.

(a) To fulfill statutory requirements relating to section 8(a)
of the Small Business Act, as amended by Pub. L. 100-656,
contracting officers may limit competition to eligible 8(a)
contractors (see Subpart 19.8).

(b) No separate justification or determination and findings
is required under this part to limit competition to eligible 8(a)
contractors.

6.205 Set-asides for HUBZone small business concerns.

(a) To fulfill the statutory requirements relating to the
HUBZone Act of 1997 (15 U.S.C. 631 note), contracting
officers in participating agencies (see 19.1302) may set aside
solicitations to allow only qualified HUBZone small business
concerns to compete (see 19.1305).

(b) No separate justification or determination and findings
is required under this part to set aside a contract action for
qualified HUBZone small business concerns.

6.206 Set-asides for service-disabled veteran-owned
small business concerns.

(a) To fulfill the statutory requirements relating to the Vet-
erans Benefits Act of 2003 (15 U.S.C. 657f), contracting
officers may set-aside solicitations to allow only service-dis-
abled veteran-owned small business concerns to compete
(see 19.1405).

(b) No separate justification or determination and findings
are required under this part to set aside a contract action for
service-disabled veteran-owned small business concerns.

6.207 Set-asides for local firms during a major disaster or
emergency.

(a) To fulfill the statutory requirements relating to 42
U.S.C. 5150, contracting officers may set aside solicitations to
allow only offerors residing or doing business primarily in the
area affected by such major disaster or emergency to compete
(see Subpart 26.2).

(b) No separate justification or determination and findings
is required under this part to set aside a contract action. The
set-aside area specified by the contracting officer shall be a
geographic area within the area identified in a Presidential
declaration(s) of major disaster or emergency and any addi-
tional geographic areas identified by the Department of
Homeland Security.
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(i1) The reliability, maintainability, and quality assur-
ance requirements, including any planned use of warranties
(see Part 46);

(iii) The requirements for contractor data (including
repurchase data) and data rights, their estimated cost, and the
use to be made of the data (see Part 27); and

(iv) Standardization concepts, including the neces-
sity to designate, in accordance with agency procedures, tech-
nical equipment as “standard” so that future purchases of the
equipment can be made from the same manufacturing source.

(14) Government-furnished property. Indicate any Gov-
ernment property to be furnished to contractors, and discuss
any associated considerations, such as its availability or the
schedule for its acquisition (see 45.102).

(15) Government-furnished information. Discuss any
Government information, such as manuals, drawings, and test
data, to be provided to prospective offerors and contractors.
Indicate which information that requires additional controls to
monitor access and distribution (e.g., technical specifications,
maps, building designs, schedules, etc.), as determined by the
agency, is to be posted via the Federal Technical Data Solution
(FedTeDS) (see 5.102(a)).

(16) Environmental and energy conservation objec-
tives. Discuss all applicable environmental and energy con-
servation objectives associated with the acquisition (see
Part 23), the applicability of an environmental assessment or
environmental impact statement (see 40 CFR 1502), the pro-
posed resolution of environmental issues, and any environ-
mentally-related requirements to be included in solicitations
and contracts.

(17) Security considerations. For acquisitions dealing
with classified matters, discuss how adequate security will be
established, maintained, and monitored (see Subpart 4.4). For
information technology acquisitions, discuss how agency
information security requirements will be met. For acquisi-
tions requiring routine contractor physical access to a Feder-
ally-controlled facility and/or routine access to a Federally-
controlled information system, discuss how agency require-
ments for personal identity verification of contractors will be
met (see Subpart 4.13).

(18) Contract administration. Describe how the con-
tract will be administered. In contracts for services, include
how inspection and acceptance corresponding to the work
statement’s performance criteria will be enforced.

(19) Other considerations. Discuss, as applicable:

(1) Standardization concepts;

(1) The industrial readiness program;

(iii) The Defense Production Act;

(iv) The Occupational Safety and Health Act;

(v) Support Anti-terrorism by Fostering Effective
Technologies Act of 2002 (SAFETY Act) (see Subpart 50.2);

(vi) Foreign sales implications; and

(vii) Any other matters germane to the plan not cov-
ered elsewhere.
(20) Milestones for the acquisition cycle. Address the
following steps and any others appropriate:

Acquisition plan approval.

Statement of work.

Specifications.

Data requirements.

Completion of acquisition-package preparation.

Purchase request.

Justification and approval for other than full and open
competition where applicable and/or any required D&F
approval.

Issuance of synopsis.

Issuance of solicitation.

Evaluation of proposals, audits, and field reports.
Beginning and completion of negotiations.

Contract preparation, review, and clearance.

Contract award.

(21) Identification of participants in acquisition plan |
preparation. List the individuals who participated in prepar-
ing the acquisition plan, giving contact information for each.

7.106 Additional requirements for major systems.

(a) In planning for the solicitation of a major system (see
Part 34) development contract, planners shall consider requir-
ing offerors to include, in their offers, proposals to incorporate
in the design of a major system—

(1) Items which are currently available within the sup-
ply system of the agency responsible for the major system,
available elsewhere in the national supply system, or commer-
cially available from more than one source; and

(2) Items which the Government will be able to acquire
competitively in the future if they are likely to be needed in
substantial quantities during the system’s service life.

(b) In planning for the solicitation of a major system (see
Part 34) production contract, planners shall consider requiring
offerors to include, in their offers, proposals identifying
opportunities to assure that the Government will be able to
obtain, on a competitive basis, items acquired in connection
with the system that are likely to be acquired in substantial
quantities during the service life of the system. Proposals sub-
mitted in response to such requirements may include the
following:

(1) Proposals to provide the Government the right to use
technical data to be provided under the contract for competi-
tive future acquisitions, together with the cost to the Govern-
ment, if any, of acquiring such technical data and the right to
use such data.

(2) Proposals for the qualification or development of
multiple sources of supply for competitive future acquisitions.

(¢) In determining whether to apply paragraphs (a) and (b)
of this section, planners shall consider the purposes for which
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the system is being acquired and the technology necessary to
meet the system’s required capabilities. If such proposals are
required, the contracting officer shall consider them in evalu-
ating competing offers. In noncompetitive awards, the factors
in paragraphs (a) and (b) of this section, may be considered by
the contracting officer as objectives in negotiating the
contract.

7.107 Additional requirements for acquisitions involving
bundling.

(a) Bundling may provide substantial benefits to the Gov-
ernment. However, because of the potential impact on small
business participation, the head of the agency must conduct
market research to determine whether bundling is necessary
and justified (15 U.S.C. 644(e)(2)). Market research may
indicate that bundling is necessary and justified if an agency
or the Government would derive measurably substantial ben-
efits (see 10.001(a)(2)(iv) and (a)(3)(vi)).

(b) Measurably substantial benefits may include, individ-
ually or in any combination or aggregate, cost savings or price
reduction, quality improvements that will save time or
improve or enhance performance or efficiency, reduction in
acquisition cycle times, better terms and conditions, and any
other benefits. The agency must quantify the identified bene-
fits and explain how their impact would be measurably sub-
stantial. Except as provided in paragraph (d) of this section,
the agency may determine bundling to be necessary and jus-
tified if, as compared to the benefits that it would derive from
contracting to meet those requirements if not bundled, it
would derive measurably substantial benefits equivalent to—

(1) Ten percent of the estimated contract or order value
(including options) if the value is $86 million or less; or

(2) Five percent of the estimated contract or order value
(including options) or $8.6 million, whichever is greater, if the
value exceeds $86 million.

(c) Without power of delegation, the service acquisition
executive for the military departments, the Under Secretary of
Defense for Acquisition, Technology and Logistics for the
defense agencies, or the Deputy Secretary or equivalent for
the civilian agencies may determine that bundling is necessary
and justified when—

(1) The expected benefits do not meet the thresholds in
paragraphs (b)(1) and (b)(2) of this section but are critical to
the agency’s mission success; and

(2) The acquisition strategy provides for maximum
practicable participation by small business concerns.

(d) Reduction of administrative or personnel costs alone is
not sufficient justification for bundling unless the cost savings
are expected to be at least 10 percent of the estimated contract
or order value (including options) of the bundled require-
ments.

(e) Substantial bundling is any bundling that results in a
contract or order that meets the dollar amounts specified in
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7.104(d)(2). When the proposed acquisition strategy involves
substantial bundling, the acquisition strategy must
additionally—

(1) Identify the specific benefits anticipated to be
derived from bundling;

(2) Include an assessment of the specific impediments
to participation by small business concerns as contractors that
result from bundling;

(3) Specify actions designed to maximize small busi-
ness participation as contractors, including provisions that
encourage small business teaming;

(4) Specify actions designed to maximize small busi-
ness participation as subcontractors (including suppliers) at
any tier under the contract, or order, that may be awarded to
meet the requirements;

(5) Include a specific determination that the anticipated
benefits of the proposed bundled contract or order justify its
use; and

(6) Identify alternative strategies that would reduce or
minimize the scope of the bundling, and the rationale for not
choosing those alternatives.

(f) The contracting officer must justify bundling in acqui-
sition strategy documentation.

(g) In assessing whether cost savings would be achieved
through bundling, the contracting officer must consider the
cost that has been charged or, where data is available, could
be charged by small business concerns for the same or similar
work.

(h) The requirements of this section, except for
paragraph (e), do not apply if a cost comparison analysis will
be performed in accordance with OMB Circular A-76.

7.108 Additional requirements for telecommuting.

In accordance with section 1428 of Public Law 108-136,
an agency shall generally not discourage a contractor from
allowing its employees to telecommute in the performance of
Government contracts. Therefore, agencies shall not—

(a) Include in a solicitation a requirement that prohibits an
offeror from permitting its employees to telecommute unless
the contracting officer first determines that the requirements
of the agency, including security requirements, cannot be met
if telecommuting is permitted. The contracting officer shall
document the basis for the determination in writing and spec-
ify the prohibition in the solicitation; or

(b) When telecommuting is not prohibited, unfavorably
evaluate an offer because it includes telecommuting, unless
the contracting officer first determines that the requirements
of the agency, including security requirements, would be
adversely impacted if telecommuting is permitted. The con-
tracting officer shall document the basis for the determination
in writing and address the evaluation procedures in the
solicitation.
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12.301

Subpart 12.3—Solicitation Provisions and
Contract Clauses for the Acquisition of
Commercial Items

12.300 Scope of subpart.

This subpart establishes provisions and clauses to be used
when acquiring commercial items.

12.301 Solicitation provisions and contract clauses for the
acquisition of commercial items.

(@) In accordance with Section 8002 of Public
Law 103-355 (41 U.S.C. 264, note), contracts for the acquisi-
tion of commercial items shall, to the maximum extent prac-
ticable, include only those clauses—

(1) Required to implement provisions of law or execu-
tive orders applicable to the acquisition of commercial items;
or

(2) Determined to be consistent with customary com-
mercial practice.

(b) Insert the following provisions in solicitations for the
acquisition of commercial items, and clauses in solicitations
and contracts for the acquisition of commercial items:

(1) The provision at 52.212-1, Instructions to Offer-
ors—Commercial Items. This provision provides a single,
streamlined set of instructions to be used when soliciting
offers for commercial items and is incorporated in the solici-
tation by reference (see Block 27a, SF 1449). The contracting
officer may tailor these instructions or provide additional
instructions tailored to the specific acquisition in accordance
with 12.302.

(2) The provision at 52.212-3, Offeror Representations
and Certifications—Commercial Items. This provision pro-
vides a single, consolidated list of representations and certifi-
cations for the acquisition of commercial items and is attached
to the solicitation for offerors to complete. This provision may
not be tailored except in accordance with Subpart 1.4. Use the
provision with its Alternate I in solicitations issued by DoD,
NASA, or the Coast Guard that are expected to exceed the
threshold at 4.601(a). Use the provision with its Alternate II
in solicitations for acquisitions for which small disadvantaged
business procurement mechanisms are authorized on a
regional basis.

(3) The clause at 52.212-4, Contract Terms and Condi-
tions—Commercial Items. This clause includes terms and
conditions which are, to the maximum extent practicable, con-
sistent with customary commercial practices and is incorpo-
rated in the solicitation and contract by reference (see
Block 27, SF 1449). Use this clause with its Alternate [ when
a time-and-materials or labor-hour contract will be awarded.
The contracting officer may tailor this clause in accordance
with 12.302.

(4) The clause at 52.212-5, Contract Terms and Condi-
tions Required to Implement Statutes or Executive Orders—
Commercial Items. This clause incorporates by reference only
those clauses required to implement provisions of law or exec-
utive orders applicable to the acquisition of commercial items.
The contracting officer shall attach this clause to the solicita-
tion and contract and, using the appropriate clause prescrip-
tions, indicate which, if any, of the additional clauses cited in
52.212-5(b) or (c) are applicable to the specific acquisition.
Some of the clauses require fill-in; the fill-in language should
be inserted as directed by 52.104(d). When cost information
is obtained pursuant to Part 15 to establish the reasonableness
of prices for commercial items, the contracting officer shall
insert the clauses prescribed for this purpose in an addendum
to the solicitation and contract. This clause may not be tai-
lored. Use the clause with its Alternate I when the head of the
agency has waived the examination of records by the Comp-
troller General in accordance with 25.1001.

(c) When the use of evaluation factors is appropriate, the
contracting officer may—

(1) Insert the provision at 52.212-2, Evaluation—Com-
mercial Items, in solicitations for commercial items (see
12.602); or

(2) Include a similar provision containing all evaluation
factors required by 13.106, Subpart 14.2 or Subpart 15.3, as
an addendum (see 12.302(d)).

(d) Use of required provisions and clauses. Notwithstand-
ing prescriptions contained elsewhere in the FAR, when
acquiring commercial items, contracting officers shall be
required to use only those provisions and clauses prescribed
in this part. The provisions and clauses prescribed in this part
shall be revised, as necessary, to reflect the applicability of
statutes and executive orders to the acquisition of commercial
items.

(e) Discretionary use of FAR provisions and clauses. The
contracting officer may include in solicitations and contracts
by addendum other FAR provisions and clauses when their
use is consistent with the limitations contained in 12.302. For
example:

(1) The contracting officer may include appropriate
clauses when an indefinite-delivery type of contract will be
used. The clauses prescribed at 16.506 may be used for this
purpose.

(2) The contracting officer may include appropriate pro-
visions and clauses when the use of options is in the Govern-
ment’s interest. The provisions and clauses prescribed in
17.208 may be used for this purpose. If the provision at
52.212-2 is used, paragraph (b) provides for the evaluation of
options.

(3) The contracting officer may use the provisions and
clauses contained in Part 23 regarding the use of recovered
material when appropriate for the item being acquired.
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(4) When setting aside under the Stafford Act
(Subpart 26.2), include the provision at 52.226-3, Disaster or
Emergency Area Representation, in the solicitation. The rep-
resentation in this provision is not in the Online Representa-
tions and Certifications Application (ORCA) Database.

(f) Agencies may supplement the provisions and clauses
prescribed in this part (to require use of additional provisions
and clauses) only as necessary to reflect agency unique stat-
utes applicable to the acquisition of commercial items or as
may be approved by the agency senior procurement execu-
tive, or the individual responsible for representing the agency
on the FAR Council, without power of delegation.

12.302 Tailoring of provisions and clauses for the
acquisition of commercial items.

(a) General. The provisions and clauses established in this
subpart are intended to address, to the maximum extent prac-
ticable, commercial market practices for a wide range of
potential Government acquisitions of commercial items.
However, because of the broad range of commercial items
acquired by the Government, variations in commercial prac-
tices, and the relative volume of the Government’s acquisi-
tions in the specific market, contracting officers may, within
the limitations of this subpart, and after conducting appropri-
ate market research, tailor the provision at 52.212-1, Instruc-
tions to Offerors—Commercial Items, and the clause at
52.212-4, Contract Terms and Conditions—Commercial
Items, to adapt to the market conditions for each acquisition.

(b) Tailoring 52.212-4, Contract Terms and Conditions—
Commercial Items. The following paragraphs of the clause at
52.212-4, Contract Terms and Conditions—Commercial
Items, implement statutory requirements and shall not be
tailored—

(1) Assignments;

(2) Disputes;

(3) Payment (except as provided in Subpart 32.11);
(4) Invoice;

(5) Other compliances; and

(6) Compliance with laws unique to Government
contracts.

(c) Tailoring inconsistent with customary commercial
practice. The contracting officer shall not tailor any clause or
otherwise include any additional terms or conditions in a
solicitation or contract for commercial items in a manner that
is inconsistent with customary commercial practice for the
item being acquired unless a waiver is approved in accordance
with agency procedures. The request for waiver must describe
the customary commercial practice found in the marketplace,
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support the need to include a term or condition that is incon-
sistent with that practice and include a determination that use
of the customary commercial practice is inconsistent with the
needs of the Government. A waiver may be requested for an
individual or class of contracts for that specific item.

(d) Tailoring shall be by addenda to the solicitation and
contract. The contracting officer shall indicate in Block 27a of
the SF 1449 if addenda are attached. These addenda may
include, for example, a continuation of the schedule of sup-
plies/services to be acquired from blocks 18 through 21 of the
SF 1449; a continuation of the description of the supplies/ser-
vices being acquired; further elaboration of any other item(s)
on the SF 1449; any other terms or conditions necessary for
the performance of the proposed contract (such as options,
ordering procedures for indefinite-delivery type contracts,
warranties, contract financing arrangements, etc.).

12.303 Contract format.

Solicitations and contracts for the acquisition of commer-
cial items prepared using this Part 12 shall be assembled, to
the maximum extent practicable, using the following format:

(a) Standard Form (SF) 1449;

(b) Continuation of any block from SF 1449, such as—

(1) Block 10 if a price evaluation adjustment for small
disadvantaged business concerns is applicable (the contract-
ing officer shall indicate the percentage(s) and applicable line
item(s)), if an incentive subcontracting clause is used (the

contracting officer shall indicate the applicable percentage),
or if set aside for emerging small businesses;

(2) Block 18B for remittance address;

(3) Block 19 for contract line item numbers;

(4) Block 20 for schedule of supplies/services; or
(5) Block 25 for accounting data;
(c) Contract clauses—

(1) 52.212-4, Contract Terms and Conditions—Com-
mercial Items, by reference (see SF 1449 block 27a);

(2) Any addendum to 52.212-4; and

(3) 52.212-5, Contract Terms and Conditions Required
to Implement Statutes and Executive orders;

(d) Any contract documents, exhibits or attachments; and
(e) Solicitation provisions—
(1) 52.212-1, Instructions to Offerors—Commercial
Items, by reference (see SF 1449, Block 27a);
(2) Any addendum to 52.212-1;

(3) 52.212-2, Evaluation—Commercial Items, or other
description of evaluation factors for award, if used; and

(4) 52.212-3, Offeror Representations and Certifica-
tions—Commercial Items.
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15.000 Scope of part.

This part prescribes policies and procedures governing
competitive and noncompetitive negotiated acquisitions. A
contract awarded using other than sealed bidding procedures
is a negotiated contract (see 14.101).

15.001 Definitions.

As used in this part—

“Deficiency” is a material failure of a proposal to meet a
Government requirement or a combination of significant
weaknesses in a proposal that increases the risk of unsuccess-
ful contract performance to an unacceptable level.

“Proposal modification” is a change made to a proposal
before the solicitation closing date and time, or made in
response to an amendment, or made to correct a mistake at any
time before award.

“Proposal revision” is a change to a proposal made after the
solicitation closing date, at the request of or as allowed by a
contracting officer, as the result of negotiations.

“Weakness” means a flaw in the proposal that increases the
risk of unsuccessful contract performance. A “significant
weakness” in the proposal is a flaw that appreciably increases
the risk of unsuccessful contract performance.

15.002 Types of negotiated acquisition.

(a) Sole source acquisitions. When contracting in a sole
source environment, the request for proposals (RFP) should
be tailored to remove unnecessary information and require-
ments; e.g., evaluation criteria and voluminous proposal prep-
aration instructions.

(b) Competitive acquisitions. When contracting in a com-
petitive environment, the procedures of this part are intended
to minimize the complexity of the solicitation, the evaluation,
and the source selection decision, while maintaining a process
designed to foster an impartial and comprehensive evaluation
of offerors’ proposals, leading to selection of the proposal rep-
resenting the best value to the Government (see 2.101).

Subpart 15.1—Source Selection Processes
and Techniques

15.100 Scope of subpart.

This subpart describes some of the acquisition processes
and techniques that may be used to design competitive acqui-
sition strategies suitable for the specific circumstances of the
acquisition.

15.101 Best value continuum.

An agency can obtain best value in negotiated acquisitions
by using any one or a combination of source selection
approaches. In different types of acquisitions, the relative
importance of cost or price may vary. For example, in acqui-
sitions where the requirement is clearly definable and the risk

of unsuccessful contract performance is minimal, cost or price
may play a dominant role in source selection. The less defin-
itive the requirement, the more development work required, or
the greater the performance risk, the more technical or past
performance considerations may play a dominant role in
source selection.

15.101-1 Tradeoff process.

(a) A tradeoff process is appropriate when it may be in the
best interest of the Government to consider award to other
than the lowest priced offeror or other than the highest tech-
nically rated offeror.

(b) When using a tradeoff process, the following apply:

(1) All evaluation factors and significant subfactors that
will affect contract award and their relative importance shall
be clearly stated in the solicitation; and

(2) The solicitation shall state whether all evaluation
factors other than cost or price, when combined, are signifi-
cantly more important than, approximately equal to, or signif-
icantly less important than cost or price.

(c) This process permits tradeoffs among cost or price and
non-cost factors and allows the Government to accept other
than the lowest priced proposal. The perceived benefits of the
higher priced proposal shall merit the additional cost, and the
rationale for tradeoffs must be documented in the file in accor-
dance with 15.406.

15.101-2 Lowest price technically acceptable source
selection process.

(a) The lowest price technically acceptable source selec-
tion process is appropriate when best value is expected to
result from selection of the technically acceptable proposal
with the lowest evaluated price.

(b) When using the lowest price technically acceptable
process, the following apply:

(1) The evaluation factors and significant subfactors
that establish the requirements of acceptability shall be set
forth in the solicitation. Solicitations shall specify that award
will be made on the basis of the lowest evaluated price of pro-
posals meeting or exceeding the acceptability standards for
non-cost factors. If the contracting officer documents the file
pursuant to 15.304(c)(3)(iv), past performance need not be an
evaluation factor in lowest price technically acceptable source
selections. If the contracting officer elects to consider past
performance as an evaluation factor, it shall be evaluated in
accordance with 15.305. However, the comparative assess-
ment in 15.305(a)(2)(i) does not apply. If the contracting
officer determines that a small business’ past performance is
not acceptable, the matter shall be referred to the Small Busi-
ness Administration for a Certificate of Competency determi-
nation, in accordance with the procedures contained in
Subpart 19.6 and 15 U.S.C. 637(b)(7)).

(2) Tradeoffs are not permitted.
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(3) Proposals are evaluated for acceptability but not
ranked using the non-cost/price factors.
(4) Exchanges may occur (see 15.306).

15.102 Oral presentations.

(a) Oral presentations by offerors as requested by the Gov-
ernment may substitute for, or augment, written information.
Use of oral presentations as a substitute for portions of a pro-
posal can be effective in streamlining the source selection pro-
cess. Oral presentations may occur at any time in the
acquisition process, and are subject to the same restrictions as
written information, regarding timing (see 15.208) and con-
tent (see 15.306). Oral presentations provide an opportunity
for dialogue among the parties. Pre-recorded videotaped pre-
sentations that lack real-time interactive dialogue are not con-
sidered oral presentations for the purposes of this section,
although they may be included in offeror submissions, when
appropriate.

(b) The solicitation may require each offeror to submit part
of'its proposal through oral presentations. However, represen-
tations and certifications shall be submitted as required in the
FAR provisions at 52.204-8(c) or 52.212-3(1), and a signed
offer sheet (including any exceptions to the Government’s
terms and conditions) shall be submitted in writing.

(c) Information pertaining to areas such as an offeror’s
capability, past performance, work plans or approaches, staft-
ing resources, transition plans, or sample tasks (or other types
of tests) may be suitable for oral presentations. In deciding
what information to obtain through an oral presentation, con-
sider the following:

(1) The Government’s ability to adequately evaluate the
information;

(2) The need to incorporate any information into the
resultant contract;

(3) The impact on the efficiency of the acquisition; and

(4) The impact (including cost) on small businesses. In
considering the costs of oral presentations, contracting offic-

15.1-2

ers should also consider alternatives to on-site oral presenta-
tions (e.g., teleconferencing, video teleconferencing).

(d) When oral presentations are required, the solicitation
shall provide offerors with sufficient information to prepare
them. Accordingly, the solicitation may describe—

(1) The types of information to be presented orally and
the associated evaluation factors that will be used;

(2) The qualifications for personnel that will be required
to provide the oral presentation(s);

(3) The requirements for, and any limitations and/or
prohibitions on, the use of written material or other media to
supplement the oral presentations;

(4) The location, date, and time for the oral
presentations;

(5) The restrictions governing the time permitted for
each oral presentation; and

(6) The scope and content of exchanges that may occur
between the Government’s participants and the offeror’s rep-
resentatives as part of the oral presentations, including
whether or not discussions (see 15.306(d)) will be permitted
during oral presentations.

(e) The contracting officer shall maintain a record of oral
presentations to document what the Government relied upon
in making the source selection decision. The method and level
of detail of the record (e.g., videotaping, audio tape recording,
written record, Government notes, copies of offeror briefing
slides or presentation notes) shall be at the discretion of the
source selection authority. A copy of the record placed in the
file may be provided to the offeror.

(f) When an oral presentation includes information that the
parties intend to include in the contract as material terms or
conditions, the information shall be put in writing. Incorpora-
tion by reference of oral statements is not permitted.

(g) If, during an oral presentation, the Government con-
ducts discussions (see 15.306(d)), the Government must com-
ply with 15.306 and 15.307.
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(d) Cancellation ceilings. Cancellation ceilings and dates
may be revised after issuing the solicitation if necessary. In
sealed bidding, the contracting officer shall change the ceiling
by amending the solicitation before bid opening. In two-step
sealed bidding, discussions conducted during the first step
may indicate the need for revised ceilings and dates which
may be incorporated in step two. In a negotiated acquisition,
negotiations with offerors may provide information requiring
a change in cancellation ceilings and dates before final nego-
tiation and contract award.

(e) Payment of cancellation charges. If cancellation
occurs, the Government’s liability will be determined by the
terms of the applicable contract.

(f) Presolicitation or pre-bid conferences. To ensure that
all interested sources of supply are thoroughly aware of how
multi-year contracting is accomplished, use of presolicitation
or pre-bid conferences may be advisable.

(g) Payment limit. The contracting officer shall limit the
Government’s payment obligation to an amount available for
contract performance. The contracting officer shall insert the
amount for the first program year in the contract upon award
and modify it for successive program years upon availability
of funds.

(h) Termination payment. If the contract is terminated for
the convenience of the Government in whole, including
requirements subject to cancellation, the Government’s obli-
gation shall not exceed the amount specified in the Schedule
as available for contract performance, plus the cancellation
ceiling.

17.106-2 Solicitations.

Solicitations for multi-year contracts shall reflect all the
factors to be considered for evaluation, specifically including
the following:

(a) The requirements, by item of supply or service, for
the—

(1) First program year; and
(2) Multi-year contract including the requirements for
each program year.

(b) Criteria for comparing the lowest evaluated submission
on the first program year requirements to the lowest evaluated
submission on the multi-year requirements.

(¢) A provision that, if the Government determines before
award that only the first program year requirements are
needed, the Government’s evaluation of the price or estimated
cost and fee shall consider only the first year.

(d) A provision specifying a separate cancellation ceiling
(on a percentage or dollar basis) and dates applicable to each
program year subject to a cancellation (see 17.106-1(c) and
(d)).

(e) A statement that award will not be made on less than the
first program year requirements.

(f) The Government’s administrative costs of annual con-
tracting may be used as a factor in the evaluation only if they
can be reasonably established and are stated in the solicitation.

(g) The cancellation ceiling shall not be an evaluation
factor.

17.106-3 Special procedures applicable to DoD, NASA,
and the Coast Guard.

(a) Participation by subcontractors, suppliers, and ven-
dors. In order to broaden the defense industrial base, to the
maximum extent practicable—

(1) Multi-year contracting shall be used in such a man-
ner as to seek, retain, and promote the use under such contracts
of companies that are subcontractors, suppliers, and vendors;
and

(2) Upon accrual of any payment or other benefit under
such a multi-year contract to any subcontractor, supplier, or
vendor company participating in such contract, such payment
or benefit shall be delivered to such company in the most
expeditious manner practicable.

(b) Protection of existing authority. To the extent practica-
ble, multi-year contracting shall not be carried out in a manner
to preclude or curtail the existing ability of the Department or
agency to provide for termination of a prime contract, the per-
formance of which is deficient with respect to cost, quality, or
schedule.

(c) Cancellation or termination for insufficient funding. In
the event funds are not made available for the continuation of
amulti-year contract awarded using the procedures in this sec-
tion, the contract shall be canceled or terminated.

(d) Contracts awarded under the multi-year procedure shall
be firm-fixed-price, fixed-price with economic price adjust-
ment, or fixed-price incentive.

() Recurring costs in cancellation ceiling. The inclusion
of recurring costs in cancellation ceilings is an exception to
normal contract financing arrangements and requires
approval by the agency head.

() Annual and multi-year proposals. Obtaining both
annual and multi-year offers provides reduced lead time for
making an annual award in the event that the multi-year award
is not in the Government’s interest. Obtaining both also pro-
vides a basis for the computation of savings and other bene-
fits. However, the preparation and evaluation of dual offers
may increase administrative costs and workload for both off-
erors and the Government, especially for large or complex
acquisitions. The head of a contracting activity may authorize
the use of a solicitation requesting only multi-year prices, pro-
vided it is found that such a solicitation is in the Government’s
interest, and that dual proposals are not necessary to meet the
objectives in 17.105-2.

(g) Level unit prices. Multi-year contract procedures pro-
vide for the amortization of certain costs over the entire con-
tract quantity resulting in identical (level) unit prices (except
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when the economic price adjustment terms apply) for all items
or services under the multi-year contract. If level unit pricing
is not in the Government’s interest, the head of a contracting
activity may approve the use of variable unit prices, provided
that for competitive proposals there is a valid method of
evaluation.

17.107 Options.

Benefits may accrue by including options in a multi-year
contract. In that event, contracting officers must follow the
requirements of Subpart 17.2. Options should not include
charges for plant and equipment already amortized, or other
nonrecurring charges which were included in the basic
contract.

17.108 Congressional notification.

(a) Except for DoD, NASA, and the Coast Guard, a multi-
year contract which includes a cancellation ceiling in excess
of $11.5 million may not be awarded until the head of the
agency gives written notification of the proposed contract and
of the proposed cancellation ceiling for that contract to the
committees on appropriations of the House of Representatives
and Senate and the appropriate oversight committees of the
House and Senate for the agency in question. Information on
such committees may not be readily available to contracting
officers. Accordingly, agencies should provide such informa-
tion through its internal regulations. The contract may not be
awarded until the thirty-first day after the date of notification.

(b) For DoD, NASA, and the Coast Guard, a multi-year
contract which includes a cancellation ceiling in excess of

17.1-4

$114.5 million may not be awarded until the head of the
agency gives written notification of the proposed contract and
of the proposed cancellation ceiling for that contract to the
committees on armed services and appropriations of the
House of Representatives and Senate. The contract may not be
awarded until the thirty-first day after the date of notification.

17.109 Contract clauses.

(a) The contracting officer shall insert the clause at
52.217-2, Cancellation Under Multi-year Contracts, in solic-
itations and contracts when a multi-year contract is
contemplated.

(b) Economic price adjustment clauses. Economic price
adjustment clauses are adaptable to multi-year contracting
needs. When the period of production is likely to warrant a
labor and material costs contingency in the contract price, the
contracting officer should normally use an economic price
adjustment clause (see 16.203). When contracting for ser-
vices, the contracting officer—

(1) Shall add the clause at 52.222-43, Fair Labor Stan-
dards Act and Service Contract Act—Price Adjustment (Mul-
tiple Year and Option Contracts), when the contract includes
the clause at 52.222-41, Service Contract Act of 1965;

(2) May modify the clause at 52.222-43 in overseas con-
tracts when laws, regulations, or international agreements
require contractors to pay higher wage rates; or

(3) May use an economic price adjustment clause autho-
rized by 16.203, when potential fluctuations require coverage
and are not included in cost contingencies provided for by the
clause at 52.222-43.
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18.000 Scope of part.

(a) This part identifies acquisition flexibilities that are
available for emergency acquisitions. These flexibilities are
specific techniques or procedures that may be used to stream-
line the standard acquisition process. This part includes—

(1) Generally available flexibilities; and

(2) Emergency acquisition flexibilities that are avail-
able only under prescribed circumstances.

(b) The acquisition flexibilities in this part are not exempt
from the requirements and limitations set forth in FAR Part 3,
Improper Business Practices and Personal Conflicts of Inter-
est.

(c) Additional flexibilities may be authorized in an execu-
tive agency supplement to the FAR.

18.001 Definition.

“Emergency acquisition flexibilities”, as used in this part,
means flexibilities provided with respect to any acquisition of
supplies or services by or for an executive agency that, as
determined by the head of an executive agency, may be
used—

(a) In support of a contingency operation as defined in
2.101;

(b) To facilitate the defense against or recovery from
nuclear, biological, chemical, or radiological attack against
the United States; or

(c) When the President declares an incident of national sig-
nificance, emergency declaration, or a major disaster declara-
tion.

Subpart 18.1—Auvailable Acquisition
Flexibilities

18.101 General.

The FAR includes many acquisition flexibilities that are
available to the contracting officer when certain conditions
are met. These acquisition flexibilities do not require an emer-
gency declaration or designation of contingency operation.

18.102 Central contractor registration.

Contracts awarded to support unusual and compelling
needs or emergency acquisitions are exempt from the require-
ments pertaining to Central Contractor Registration. (See
4.1102.)

18.103 Synopses of proposed contract actions.

Contracting officers need not submit a synopsis notice
when there is an unusual and compelling urgency and the
Government would be seriously injured if the agency com-
plied with the notice time periods. (See 5.202(a)(2).)

18.104 Unusual and compelling urgency.

Agencies may limit the number of sources and full and
open competition need not be provided for contracting actions
involving urgent requirements. (See 6.302-2.)

18.105 Federal Supply Schedules (FSSs), multi-agency
blanket purchase agreements (BPAs), and multi-
agency indefinite delivery contracts.

Streamlined procedures and a broad range of goods and
services may be available under Federal Supply Schedule
contracts (see Subpart 8.4), multi-agency BPAs (See
8.405-3(a)(4)), or multi-agency, indefinite-delivery contracts
(see 16.505(a)(7)). These contracting methods may offer
agency advance planning, pre-negotiated line items, and spe-
cial terms and conditions that permit rapid response.

18.106 Acquisitions from Federal Prison Industries, Inc.
(FPI).
Purchase from FPI is not mandatory and a waiver is not
required if public exigency requires immediate delivery or
performance (see 8.605(b)).

18.107 Javits-Wagner-O’Day (JWOD) specification
changes.

Contracting officers are not held to the notification
required when changes in JWOD specifications or descrip-
tions are required to meet emergency needs. (See 8.712(d).)

18.108 Qualifications requirements.

Agencies may determine not to enforce qualification
requirements when an emergency exists. (See 9.206-1.)

18.109 Priorities and allocations.

The Defense Priorities and Allocations System (DPAS)
supports authorized national defense programs and was estab-
lished to facilitate rapid industrial mobilization in case of a
national emergency. (See Subpart 11.6.)

18.110 Soliciting from a single source.

For purchases not exceeding the simplified acquisition
threshold, contracting officers may solicit from one source
under certain circumstances. (See 13.106-1(b).)

18.111 Oral requests for proposals.

Oral requests for proposals are authorized under certain
conditions. (See 15.203(f).)

18.112 Letter contracts.

Letter contracts may be used when contract performance
must begin immediately. (See 16.603.)

18.1-1
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18.113 Interagency acquisitions under the Economy Act.
Interagency acquisitions are authorized under certain con-
ditions. (See Subpart 17.5.)

18.114 Contracting with the Small Business
Administration (The 8(a) Program).
Contracts may be awarded to the Small Business Admin-
istration (SBA) for performance by eligible 8(a) firms on
either a sole source or competitive basis. (See Subpart 19.8.)

18.115 HUBZone sole source awards.

Contracts may be awarded to Historically Underutilized
Business Zone (HUBZone) small business concerns on a sole
source basis. (See 19.1306.)

18.116 Service-disabled Veteran-owned Small Business
(SDVOSB) sole source awards.
Contracts may be awarded to Service-disabled Veteran-
owned Small Business (SDVOSB) concerns on a sole source
basis. (See 19.1406.)

18.117 Overtime approvals.
Overtime approvals may be retroactive if justified by
emergency circumstances. (See 22.103-4(i).)

18.118 Trade agreements.

The policies and procedures of FAR 25.4 may not apply to
acquisitions not awarded under full and open competition (see
25.401(a)(5)).

18.119 Use of patented technology under the North
American Free Trade Agreement.
Requirement to obtain authorization prior to use of pat-
ented technology may be waived in circumstances of extreme
urgency or national emergency. (See 27.208.)

18.120 Bid guarantees.

The chief of the contracting office may waive the require-
ment to obtain a bid guarantee for emergency acquisitions
when a performance bond or a performance bond and pay-
ment bond is required. (See 28.101-1(c).)

18.1-2

18.121 Advance payments.

Agencies may authorize advance payments to facilitate the
national defense for actions taken under Public Law 85-804
(see Subpart 50.1, Extraordinary Contractual Actions). These
advance payments may be made at or after award of sealed bid
contracts, as well as negotiated contracts. (See 32.405.)

18.122 Assignment of claims.

The use of the no-setoff provision may be appropriate to
facilitate the national defense in the event of a national emer-
gency or natural disaster. (See 32.803(d).)

18.123 Electronic funds transfer.

Electronic funds transfer payments may be waived for
acquisitions to support unusual and compelling needs or
emergency acquisitions. (See 32.1103(e).)

18.124 Protest to GAO.

When urgent and compelling circumstances exist, agency
protest override procedures allow the head of the contracting
activity to determine that the contracting process may con-
tinue after GAO has received a protest. (See 33.104(b) and

(c).)

18.125 Contractor rent-free use of Government property.

Rental requirements do not apply to items of Government
production and research property that are part of a general pro-
gram approved by the Federal Emergency Management
Agency and meet certain criteria. (See 45.301.)

18.126 Extraordinary contractual actions.

Subpart 50.1 prescribes policies and procedures for enter-
ing into, amending, or modifying contracts in order to facili-
tate the national defense under the extraordinary emergency
authority granted by Public Law 85-804 (50 U.S.C. 1431-
1434). This includes—

(a) Amending contracts without consideration (see
50.103-2(a));

(b) Correcting or mitigating mistakes in a contract (see
50.103-2(b)); and

(c) Formalizing informal commitments (See 50.103-2(c)).
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Subpart 18.2—Emergency Acquisition
Flexibilities

18.201 Contingency operation.

(a) Contingency operation is defined in 2.101.

(b) Micro-purchase threshold. The threshold increases
when the head of the agency determines the supplies or ser-
vices are to be used to support a contingency operation. (See
2.101 and 13.201(g).)

(c) Simplified acquisition threshold. The threshold
increases when the head of the agency determines the supplies
or services are to be used to support a contingency operation.
(See 2.101.)

(d) SF' 44, Purchase Order-Invoice-Voucher. The normal
threshold for the use of the SF 44 is at or below the micro-pur-
chase threshold. Agencies may, however, establish higher dol-
lar limitations for purchases made to support a contingency
operation. (See 13.306.)

(e) Test program for certain commercial items. The thresh-
old limits authorized for use of the test program may be
increased for acquisitions to support a contingency operation.
(See 13.500(e).)

18.202 Defense or recovery from certain attacks.

(a) Micro-purchase threshold. The threshold increases
when the head of the agency determines the supplies or ser-
vices are to be used to facilitate defense against or recovery
from nuclear, biological, chemical, or radiological attack.
(See 2.101.)

(b) Simplified acquisition threshold. The threshold
increases when the head of the agency determines the supplies
or services are to be used to facilitate defense against or recov-
ery from nuclear, biological, chemical, or radiological attack.
(See 2.101.)

(¢c) Commercial items to facilitate defense and recovery.
Contracting officers may treat any acquisition of supplies or
services as an acquisition of commercial items if the head of
the agency determines the acquisition is to be used to facilitate
the defense against or recovery from nuclear, biological,

* % *

chemical, or radiological attack. (See 12.102(f)(1) and
13.500(e).)

(d) Test program for certain commercial items. The thresh-
old limits authorized for use of the test program may be
increased when it is determined the acquisition is to facilitate
defense against or recovery from nuclear, biological, chemi-
cal, or radiological attack. (See 13.500(e).)

18.203 Incidents of national significance, emergency
declaration, or major disaster declaration.

(a) Disaster or emergency assistance activities. Preference
will be given to local organizations, firms, and individuals
when contracting for major disaster or emergency assistance
activities when the President has made a declaration under the
Robert T. Stafford Disaster Relief and Emergency Assistance
Act. Preference may take the form of local area set-asides or
an evaluation preference. (See 6.207 and Subpart 26.2.)

(b) Ocean transportation by U.S. flag vessels. The provi-
sions of the Cargo Preference Act of 1954 may be waived in
emergency situations. (See 47.502(c).)

18.204 Resources.

(a) National Response Plan. The National Response Plan
(NRP) provides a single, comprehensive framework for the
management of domestic incidents where Federal involve-
ment is necessary as required by the Homeland Security Act
0f 2002 (Public Law 107-296). The NRP only applies to inci-
dents of national significance, defined as an actual or potential
high-impact event that requires a coordinated and effective
response by an appropriate combination of Federal, State,
local, tribal, nongovernmental, and/or private-sector entities
in order to save lives, minimize damage, and provide for long-
term community recovery and mitigation activities. The
Department of Homeland Security is responsible for the NRP.
The NRP is available at http.//www.dhs.gov/dhspublic/
interapp/editorial/editorial 0566.xml.

(b) OFPP Guidelines. The Office of Federal Procurement
Policy (OFPP) “Emergency Acquisitions Guide” is available
at http://www.whitehouse.gov/omb/procurement/guides/
emergency_acquisitions_guide.pdf.

k * k
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Subpart 22.10—Service Contract Act
of 1965, as Amended

22.1000 Scope of subpart.

This subpart prescribes policies and procedures imple-
menting the provisions of the Service Contract Act of 1965,
as amended (41 U.S.C. 351, ef seq.), the applicable provi-
sions of the Fair Labor Standards Act of 1938, as amended
(29 U.S.C. 201, et seq.), and related Secretary of Labor regu-
lations and instructions (29 CFR Parts 4, 6, 8, and 1925).

22.1001 Definitions.

As used in this subpart—

“Act” or “Service Contract Act” means the Service Con-
tract Act of 1965.

“Agency labor advisor” means an individual responsible
for advising contracting agency officials on Federal contract
labor matters.

“Contractor” includes a subcontractor at any tier whose
subcontract is subject to the provisions of the Act.

“Multiple year contracts” means contracts having a term of
more than 1 year regardless of fiscal year funding. The term
includes multiyear contracts (see 17.103).

“Service contract” means any Government contract, the
principal purpose of which is to furnish services in the United
States through the use of service employees, except as
exempted under section 7 of the Act (41 U.S.C. 356; see
22.1003-3 and 22.1003-4), or any subcontract at any tier
thereunder. See 22.1003-5 and 29 CFR 4.130 for a partial list
of services covered by the Act.

“Service employee” means any person engaged in the per-
formance of a service contract other than any person
employed in a bona fide executive, administrative, or profes-
sional capacity, as those terms are defined in 29 CFR Part 541.
The term “service employee” includes all such persons
regardless of any contractual relationship that may be alleged
to exist between a contractor or subcontractor and such
persons.

“United States” means the 50 States, the District of Colum-
bia, Puerto Rico, the Northern Mariana Islands, American
Samoa, Guam, the U.S. Virgin Islands, Johnston Island, Wake
Island, and Outer Continental Shelf lands as defined in the
Outer Continental Shelf Lands Act (43 U.S.C. 1331, ef seq.),
but does not include any other place subject to U.S. jurisdic-
tion or any U.S. base or possession in a foreign country
(29 CFR 4.112).

“Wage and Hour Division” means the unit in the Employ-
ment Standards Administration of the Department of Labor to
which is assigned functions of the Secretary of Labor under
the Act.

“Wage determination” means a determination of minimum
wages or fringe benefits made under sections 2(a) or 4(c) of

the Act (41 U.S.C.351(a) or 353(c)) applicable to the
employment in a given locality of one or more classes of ser-
vice employees.

22.1002 Statutory requirements.

22.1002-1 General.

Service contracts over $2,500 shall contain mandatory pro-
visions regarding minimum wages and fringe benefits, safe
and sanitary working conditions, notification to employees of
the minimum allowable compensation, and equivalent Fed-
eral employee classifications and wage rates. Under
41 U.S.C. 353(d), service contracts may not exceed 5 years.

22.1002-2 Wage determinations based on prevailing
rates.

Contractors performing on service contracts in excess of
$2,500 to which no predecessor contractor’s collective bar-
gaining agreement applies shall pay their employees at least
the wages and fringe benefits found by the Department of
Labor to prevail in the locality or, in the absence of a wage
determination, the minimum wage set forth in the Fair Labor
Standards Act.

22.1002-3 Wage determinations based on collective
bargaining agreements.

(a) Successor contractors performing on contracts in
excess of $2,500 for substantially the same services per-
formed in the same locality must pay wages and fringe bene-
fits (including accrued wages and benefits and prospective
increases) at least equal to those contained in any bona fide
collective bargaining agreement entered into under the prede-
cessor contract. This requirement is self-executing and is not
contingent upon incorporating a wage determination or the
wage and fringe benefit terms of the predecessor contractor’s
collective bargaining agreement in the successor contract.
This requirement will not apply if the Secretary of Labor
determines—

(1) After a hearing, that the wages and fringe benefits
are substantially at variance with those which prevail for ser-
vices of a similar character in the locality; or

(2) That the wages and fringe benefits are not the result
of arm’s length negotiations.

(b) Paragraphs in this Subpart 22.10 which deal with this
statutory requirement and the Department of Labor’s imple-
menting regulations are 22.1010, concerning notification to
contractors and bargaining representatives of procurement
dates; 22.1012-2, explaining when a collective bargaining
agreement will not apply due to late receipt by the contracting
officer; and 22.1013 and 22.1021, explaining when the appli-
cation of a collective bargaining agreement can be challenged
due to a variance with prevailing rates or lack of arm’s length
bargaining.
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22.1002-4 Application of the Fair Labor Standards Act
minimum wage.

No contractor or subcontractor holding a service contract
for any dollar amount shall pay any of its employees working
on the contract less than the minimum wage specified in
section 6(a)(1) of the Fair Labor Standards Act
(29 U.S.C. 2006).

22.1003 Applicability.

22.1003-1 General.

This Subpart 22.10 applies to all Government contracts,
the principal purpose of which is to furnish services in the
United States through the use of service employees, except as
exempted in 22.1003-3 and 22.1003-4 of this section, or any
subcontract at any tier thereunder. This subpart does not apply
to individual contract requirements for services in contracts
not having as their principal purpose the furnishing of ser-
vices. The nomenclature, type, or particular form of contract
used by contracting agencies is not determinative of coverage.

22.1003-2 Geographical coverage of the Act.

The Act applies to service contracts performed in the
United States (see 22.1001). The Act does not apply to con-
tracts performed outside the United States.

22.1003-3 Statutory exemptions.

The Act does not apply to—

(a) Any contract for construction, alteration, or repair of
public buildings or public works, including painting and
decorating;

(b) Any work required to be done in accordance with the
provisions of the Walsh-Healey Public Contracts Act
(41 U.S.C. 35-45);

(c) Any contract for transporting freight or personnel by
vessel, aircraft, bus, truck, express, railroad, or oil or gas pipe-
line where published tariff rates are in effect;

(d) Any contract for furnishing services by radio, tele-
phone, telegraph, or cable companies subject to the Commu-
nications Act of 1934;

(e) Any contract for public utility services;

(f) Any employment contract providing for direct services
to a Federal agency by an individual or individuals; or

(g) Any contract for operating postal contract stations for
the U.S. Postal Service.

22.1003-4 Administrative limitations, variations,
tolerances, and exemptions.

(a) The Secretary of Labor may provide reasonable limita-
tions and may make rules and regulations allowing reasonable
variations, tolerances, and exemptions to and from any or all
provisions of the Act other than section 10 (41 U.S.C. 358).
These will be made only in special circumstances where it has
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been determined that the limitation, variation, tolerance, or
exemption is necessary and proper in the public interest or to
avoid the serious impairment of Government business, and is
in accord with the remedial purpose of the Act to protect pre-
vailing labor standards (41 U.S.C. 353(b)). See 29 CFR 4.123
for a listing of administrative exemptions, tolerances, and
variations. Requests for limitations, variances, tolerances, and
exemptions from the Act shall be submitted in writing through
contracting channels and the agency labor advisor to the Wage
and Hour Administrator.

(b) In addition to the statutory exemptions cited in
22.1003-3 of this subsection, the Secretary of Labor has
exempted the following types of contracts from all provisions
of the Act:

(1) Contracts entered into by the United States with
common carriers for the carriage of mail by rail, air (except air
star routes), bus, and ocean vessel, where such carriage is per-
formed on regularly scheduled runs of the trains, airplanes,
buses, and vessels over regularly established routes and
accounts for an insubstantial portion of the revenue therefrom.

(2) Any contract entered into by the U.S. Postal Service
with an individual owner-operator for mail service if it is not
contemplated at the time the contract is made that the owner-
operator will hire any service employee to perform the ser-
vices under the contract except for short periods of vacation
time or for unexpected contingencies or emergency situations
such as illness, or accident.

(3) Contracts for the carriage of freight or personnel if
such carriage is subject to rates covered by section 10721 of
the Interstate Commerce Act.

(c) Contracts for maintenance, calibration or repair of cer-
tain equipment.— (1) Exemption. The Secretary of Labor
has exempted from the Act contracts and subcontracts in
which the primary purpose is to furnish maintenance, calibra-
tion, or repair of the following types of equipment, if the con-
ditions at paragraph (c)(2) of this subsection are met:

(i) Automated data processing equipment and office
information/word processing systems.

(i1) Scientific equipment and medical apparatus or
equipment if the application of micro-electronic circuitry or
other technology of at least similar sophistication is an essen-
tial element (for example, Federal Supply Classification
(FSC) Group 65, Class 6515, “Medical Diagnostic Equip-
ment;” Class 6525, “X-Ray Equipment;” FSC Group 66,
Class 6630, “Chemical Analysis Instruments;” and Class
6665, “Geographical and Astronomical Instruments,” are
largely composed of the types of equipment exempted in this
paragraph).

(ii1) Office/business machines not otherwise exempt
pursuant to paragraph (c)(1)(i) of this subsection, if such ser-
vices are performed by the manufacturer or supplier of the
equipment.
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(2) Conditions. The exemption at paragraph (c)(1) of
this subsection applies if all the following conditions are met
for a contract (or a subcontract):

(1) The items of equipment to be serviced under the
contract are used regularly for other than Government pur-
poses and are sold or traded by the contractor in substantial
quantities to the general public in the course of normal busi-
ness operations.

(i) The services will be furnished at prices which
are, or are based on, established catalog or market prices for
the maintenance, calibration, or repair of such equipment. As
defined at 29 CFR 4.123(e)(1)(ii)(B)—

(A) An established catalog price is a price
included in a catalog price list, schedule, or other form that is
regularly maintained by the manufacturer or the contractor, is
either published or otherwise available for inspection by cus-
tomers, and states prices at which sales currently, or were last,
made to a significant number of buyers constituting the gen-
eral public.

(B) An established market price is a current price,
established in the usual course of trade between buyers and
sellers free to bargain, which can be substantiated from
sources independent of the manufacturer or contractor.

(iii) The contractor will use the same compensation
(wage and fringe benefits) plan for all service employees per-
forming work under the contract as the contractor uses for
these employees and equivalent employees servicing the same
equipment of commercial customers.

(iv) The apparent successful offeror certifies to the
conditions in paragraph (c)(2)(i) through (iii) of this subsec-
tion. (See 22.1006(e).)

(3) Affirmative determination and contract award.
(i) For source selections where the contracting officer has
established a competitive range, if the contracting officer
determines that one or more of the conditions in paragraphs
22.1003-4 (c)(2)(i) through (iii) of an offeror’s certification
will not be met, the contracting officer shall identify the defi-
ciency to the offeror before receipt of the final proposal revi-
sions. Unless the offeror provides a revised offer
acknowledging applicability of the Service Contract Act or
demonstrating to the satisfaction of the contracting officer an
ability to meet all required conditions for exemption, the offer
will not be further considered for award.

(i1) The contracting officer shall determine in writing
the applicability of this exemption to the contract before con-
tract award. If the apparent successful offeror will meet all
conditions in paragraph (c)(2) of this subsection, the contract-
ing officer shall make an affirmative determination and award
the contract without the otherwise applicable Service Contract
Act clause(s).

(iii) If the apparent successful offeror does not cer-
tify to the conditions in paragraph (c¢)(2)(i) through (iii) of this

subsection, the contracting officer shall incorporate in the
contract the Service Contract Act clause (see 22.1006(a)(2))
and, if the contract will exceed $2,500, the appropriate
Department of Labor wage determination (see 22.1007).

(4) Department of Labor determination. (i) 1f the
Department of Labor determines after award of the contract
that any condition for exemption in paragraph (c)(2) of this
subsection has not been met, the exemption shall be deemed
inapplicable, and the contract shall become subject to the Ser-
vice Contract Act, effective as of the date of the Department
of Labor determination. In such case, the procedures at 29
CFR 4.123(e)(1)(iv) and 29 CFR 4.5(c) shall be followed.

(i) If the Department of Labor determines after
award of the subcontract that any conditions for exemption in
paragraph (c)(2) of this subsection have not been met, the
exemption shall be deemed inapplicable. The contractor may
be responsible for ensuring that the subcontractor complies
with the Act, effective as of the date of the subcontract award.

(d) Contracts for certain services.— (1) Exemption.
Except as provided in paragraph (d)(5) of this subsection, the
Secretary of Labor has exempted from the Act contracts and
subcontracts in which the primary purpose is to provide the
following services, if the conditions in paragraph (d)(2) of this
subsection are met:

(i) Automobile or other vehicle (e.g., aircraft) main-
tenance services (other than contracts or subcontracts to oper-
ate a Government motor pool or similar facility).

(i1) Financial services involving the issuance and ser-
vicing of cards (including credit cards, debit cards, purchase
cards, smart cards, and similar card services).

(iii) Hotel/motel services for conferences, including
lodging and/or meals, that are part of the contract or subcon-
tract for the conference (which must not include ongoing con-
tracts for lodging on an as needed or continuing basis).

(iv) Maintenance, calibration, repair, and/or installa-
tion (where the installation is not subject to the Davis-Bacon
Act, as provided in 29 CFR 4.116(c)(2)) services for all types
of equipment where the services are obtained from the man-
ufacturer or supplier of the equipment under a contract
awarded on a sole source basis.

(v) Transportation by common carrier of persons by
air, motor vehicle, rail, or marine vessel on regularly sched-
uled routes or via standard commercial services (not including
charter services).

(vi) Real estate services, including real property
appraisal services, related to housing Federal agencies or dis-
posing of real property owned by the Government.

(vii) Relocation services, including services of real
estate brokers and appraisers to assist Federal employees or
military personnel in buying and selling homes (which shall
not include actual moving or storage of household goods and
related services).

22.10-3
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(2) Conditions. The exemption for the services in para-
graph (d)(1) of this subsection applies if all the following con-
ditions are met for a contract (or for a subcontract):

(1)(A) The contract will be awarded on a sole-source
basis; or
(B) Except for services identified in paragraph
(d)(1)(iv) of this subsection, the contractor will be selected for
award based on other factors in addition to price or cost, with
the combination of other factors at least as important as price
or cost in selecting the contractor.

(i1) The services under the contract are offered and
sold regularly to non-Governmental customers, and are pro-
vided by the contractor (or subcontractor in the case of an
exempt subcontract) to the general public in substantial quan-
tities in the course of normal business operations.

(iii) The contract services are furnished at prices that
are, or are based on, established catalog or market prices. As
defined at 29 CFR 4.123(e)(2)(ii)(C)—

(A) An established catalog price is a price
included in a catalog, price list, schedule, or other form that
is regularly maintained by the contractor, is either published
or otherwise available for inspection by customers, and states
prices at which sales are currently, or were last, made to a sig-
nificant number of buyers constituting the general public; and

(B) An established market price is a current price,
established in the usual course of trade between buyers and
sellers free to bargain, which can be substantiated from
sources independent of the manufacturer or contractor.

(iv) Each service employee who will perform the ser-
vices under the contract will spend only a small portion of his
or her time (a monthly average of less than 20 percent of the
available hours on an annualized basis, or less than 20 percent
of available hours during the contract period if the contract
period is less than a month) servicing the Government con-
tract.

(v) The contractor will use the same compensation
(wage and fringe benefits) plan for all service employees per-
forming work under the contract as the contractor uses for
these employees and equivalent employees servicing com-
mercial customers.

(vi) The contracting officer (or contractor with
respect to a subcontract) determines in advance, based on the
nature of the contract requirements and knowledge of the
practices of likely offerors, that all or nearly all offerors will
meet the conditions in paragraph (d)(2)(ii) through (v) of this
subsection. If the services are currently being performed
under contract, the contracting officer (or contractor with
respect to a subcontract) shall consider the practices of the
existing contractor in making a determination regarding the
conditions in paragraphs (d)(2)(ii) through (v) of this subsec-
tion.
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(vii)(A) The apparent successful offeror certifies that
the conditions in paragraphs (d)(2)(ii) through (v) will be met;
and

(B) For other than sole source awards, the con-
tracting officer determines that the same certification is
obtained from substantially all other offerors that are—

(1) In the competitive range, if discussions are
to be conducted (see FAR 15.306(c)); or

(2) Considered responsive, if award is to be
made without discussions (see FAR 15.306(a)).

(3) Contract award or resolicitation. (i) If the appar-
ent successful offeror does not certify to the conditions, the
contracting officer shall insert in the contract the applicable
Service Contract Act clause(s) (see 22.1006(a)(2)) and, if the
contract will exceed $2,500, the appropriate Department of
Labor wage determination (see 22.1007).

(i1) The contracting officer shall award the contract
without the otherwise applicable Service Contract Act
clause(s) if—

(A) The apparent successful offeror certifies to
the conditions in paragraphs (d)(2)(ii) through (v) of this sub-
section;

(B) The contracting officer determines that the
same certification is obtained from substantially all other off-
erors that are—

(1) In the competitive range, if discussions are
to be conducted (see FAR 15.306); or

(2) Considered responsive, if award is to be
made without discussions (see FAR 15.306(a)); and

(C) The contracting officer has no reason to doubt
the certification.

(iii) If the conditions in paragraph (d)(3)(ii) of this
subsection are not met, then the contracting officer shall reso-
licit, amending the solicitation by removing the exemption
provision from the solicitation (see 22.1006(e)(4)), and insert-
ing in the contract the applicable Service Contract Act
clause(s) (see 22.1006(a)(2)) and, if the contract will exceed
$2,500, the appropriate Department of Labor wage determi-
nation (see 22.1007).

(4) Department of Labor determination. (i) If the
Department of Labor determines after award of the contract
that any conditions for exemption at paragraph (d)(2) of this
subsection have not been met, the exemption shall be deemed
inapplicable, and the contract shall become subject to the Ser-
vice Contract Act. In such case, the procedures at 29 CFR
4.123(e)(2)(iii) and 29 CFR 4.5(c) shall be followed.

(i1) If the Department of Labor determines that any
conditions in paragraph (d)(2) of this subsection have not been
met with respect to a subcontract, the exemption shall be
deemed inapplicable and the contractor may be responsible
for ensuring that the subcontractor complies with the Act,
effective as of the date of the subcontract award.
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(5) Exceptions. The exemption at paragraph (d)(1) of
this subsection does not apply to solicitations and contracts
(subcontracts)—

(1) Awarded under the Javits-Wagner-O’Day Act, 41
U.S.C. 47 (see Subpart 8.7).

(i1) For the operation of a Government facility, or
part of a Government facility (but may be applicable to sub-
contracts for services); or

(iii) Subject to Section 4(c) of the Service Contract
Act (see 22.1002-3).

22.1003-5 Some examples of contracts covered.

The following examples, while not definitive or exclusive,
illustrate some of the types of services that have been found
to be covered by the Act (see 29 CFR 4.130 for additional
examples):

(a) Motor pool operation, parking, taxicab, and ambulance
services.

(b) Packing, crating, and storage.

(c) Custodial, janitorial, housekeeping, and guard services.

(d) Food service and lodging.

(e) Laundry, dry-cleaning, linen-supply, and clothing alter-
ation and repair services.

(f) Snow, trash, and garbage removal.

(g) Aecrial spraying and aerial reconnaissance for fire
detection.

(h) Some support services at installations, including
grounds maintenance and landscaping.

(1) Certain specialized services requiring specific skills,
such as drafting, illustrating, graphic arts, stenographic
reporting, or mortuary services.

(j) Electronic equipment maintenance and operation and
engineering support services.

(k) Maintenance and repair of all types of equipment, for
example, aircraft, engines, electrical motors, vehicles, and
electronic, office and related business and construction equip-
ment. (But see 22.1003(c)(1) and (d)(1)(iv).)

(1) Operation, maintenance, or logistics support of a Fed-
eral facility.

(m) Data collection, processing and analysis services.

22.1003-6 Repair distinguished from remanufacturing of
equipment.

(a) Contracts principally for remanufacturing of equipment
which is so extensive as to be equivalent to manufacturing are
subject to the Walsh-Healey Public Contracts Act, rather than
to the Service Contract Act. Remanufacturing shall be
deemed to be manufacturing when the criteria in either
subparagraphs (a)(1) or (a)(2) of this subsection are met.

(1) Major overhaul of an item, piece of equipment, or
material which is degraded or inoperable, and under which all
of the following conditions exist:

(1) The item or equipment is required to be com-
pletely or substantially torn down into individual component
parts.

(i1) Substantially all of the parts are reworked, reha-
bilitated, altered and/or replaced.

(iii) The parts are reassembled so as to furnish a
totally rebuilt item or piece of equipment.

(iv) Manufacturing processes similar to those which
were used in the manufacturing of the item or piece of equip-
ment are utilized.

(v) The disassembled components, if usable (except
for situations where the number of items or pieces of equip-
ment involved are too few to make it practicable) are commin-
gled with existing inventory and, as such, lose their
identification with respect to a particular piece of equipment.

(vi) The items or equipment overhauled are restored
to original life expectancy, or nearly so.

(vii) Such work is performed in a facility owned or
operated by the contractor.

(2) Major modification of an item, piece of equipment,
or material which is wholly or partially obsolete, and under
which all of the following conditions exist:

(1) The item or equipment is required to be com-
pletely or substantially torn down.

(i1) Outmoded parts are replaced.

(ii1) The item or equipment is rebuilt or reassembled.

(iv) The contract work results in the furnishing of a
substantially modified item in a usable and serviceable
condition.

(v) The work is performed in a facility owned or
operated by the contractor.

(b) Remanufacturing does not include the repair of dam-
aged or broken equipment which does not require a complete
teardown, overhaul, and rebuild as described in
subparagraphs (a)(1) and (a)(2) of this subsection, or the peri-
odic and routine maintenance, preservation, care, adjustment,
upkeep, or servicing of equipment to keep it in usable, ser-
viceable, working order. Such contracts typically are billed on
an hourly rate (labor plus materials and parts) basis. Any con-
tract principally for this type of work is subject to the Service
Contract Act. Examples of such work include the following:

(1) Repair of an automobile, truck, or other vehicle,
construction equipment, tractor, crane, aerospace, air condi-
tioning and refrigeration equipment, electric motors, and
ground powered industrial or vehicular equipment.

(2) Repair of typewriters and other office equipment
(but see 22.1003(c)(1) and (d)(1)(iv)).

(3) Repair of appliances, radios, television sets, calcu-
lators, and other electronic equipment.

(4) Inspecting, testing, calibration, painting, packaging,
lubrication, tune-up, or replacement of internal parts of equip-
ment listed in subparagraphs (b)(1), (b)(2), and (b)(3) of this
subsection.
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(5) Reupholstering, reconditioning, repair, and refinish-
ing of furniture.

22.1003-7 Questions concerning applicability of the Act.

If the contracting officer questions the applicability of the
Act to an acquisition, the contracting officer shall request the
advice of the agency labor advisor. Unresolved questions shall
be submitted in a timely manner to the Administrator, Wage
and Hour Division, for determination.

22.1004 Department of Labor responsibilities and
regulations.

Under the Act, the Secretary of Labor is authorized and
directed to enforce the provisions of the Act, make rules and
regulations, issue orders, hold hearings, make decisions, and
take other appropriate action. The Department of Labor has
issued implementing regulations on such matters as—

(a) Service contract labor standards provisions and proce-
dures (29 CFR Part 4, Subpart A);

(b) Wage determination procedures (29 CFR part 4, sub-
parts A and B);

(c) Application of the Act (rulings and interpretations)
(29 CFR Part 4, Subpart C);

(d) Compensation standards (29 CFR Part 4, Subpart D);

(e) Enforcement (29 CFR Part 4, Subpart E);

(f) Safe and sanitary working conditions (29 CFR
Part 1925);

(g) Rules of practice for administrative proceedings
enforcing service contract labor standards (29 CFR Part 6);
and

(h) Practice before the Administrative Review Board (29
CFR part 8).

22.1005 [Reserved]

22.1006 Solicitation provisions and contract clauses.
(a)(1) The contracting officer shall insert the clause at

52.222-41, Service Contract Act of 1965, in solicitations and
contracts if the contract is subject to the Act and is—

(i) Over $2,500; or

(i1) For an indefinite dollar amount and the contract-
ing officer does not know in advance that the contract amount
will be $2,500 or less.

(2) If the solicitation includes the provision at
52.222-48, Exemption from Application of the Service Con-
tract Act to Contracts for Maintenance, Calibration, or Repair
of Certain Equipment—Certification, or 52.222-52, Exemp-
tion from Application of the Service Contract Act to Contracts
for Certain Services—Certification, the contracting officer
shall not insert the clause at 52.222-41 (or any of the associ-
ated Service Contract Act clauses prescribed in this section for
possible use when 52.222-41 applies) in the resultant contract
unless the contracting officer determines, in accordance with
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paragraphs (c)(3) or (d)(3) of subsection 22.1003-4, that the
Service Contract Act applies to the contract. (In such case, do
not insert the clause at 52.222-51, Exemption from Applica-
tion of the Service Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment—Requirements,
or 52.222-53, Exemption from Application of the Service
Contract Act to Contracts for Certain Services—Require-
ments, in the contract, in accordance with the prescription at
paragraph (e)(2) or (e)(4) of this subsection).

(b) The contracting officer shall insert the clause at
52.222-42, Statement of Equivalent Rates for Federal Hires,
in solicitations and contracts if the contract amount is
expected to be over $2,500 and the Act is applicable. (See
22.1016.)

(c)(1) The contracting officer shall insert the clause at
52.222-43, Fair Labor Standards Act and Service Contract
Act—Price Adjustment (Multiple Year and Option Con-
tracts), or another clause which accomplishes the same pur-
pose, in solicitations and contracts if the contract is expected
to be a fixed-price service contract containing the clause at
52.222-41, Service Contract Act of 1965, and is a multiple
year contract or is a contract with options to renew which
exceeds the simplified acquisition threshold. The clause may
be used in contracts that do not exceed the simplified acqui-
sition threshold. The clause at 52.222-43, Fair Labor Stan-
dards Act and Service Contract Act—Price Adjustment
(Multiple Year and Option Contracts), applies to both con-
tracts subject to area prevailing wage determinations and con-
tracts subject to the incumbent contractor’s collective
bargaining agreement in effect during this contract’s preced-
ing contract period (see 22.1002-2 and 22.1002-3). Contract-
ing officers shall ensure that contract prices or contract unit
price labor rates are adjusted only to the extent that a contrac-
tor’s increases or decreases in applicable wages and fringe
benefits are made to comply with the requirements set forth in
the clauses at 52.222-43 (subparagraphs (d)(1), (2) and (3)),
or 52.222-44 (subparagraphs (b)(1) and (2)). (For example,
the prior year wage determination required a minimum wage
rate of $4.00 per hour. The contractor actually paid $4.10. The
new wage determination increases the minimum rate to $4.50.
The contractor increases the rate actually paid to $4.75 per
hour. The allowable price adjustment is $.40 per hour.)

(2) The contracting officer shall insert the clause at
52.222-44, Fair Labor Standards Act and Service Contract
Act—Price Adjustment, in solicitations and contracts if the
contract is expected to be a fixed-price service contract con-
taining the clause at 52.222-41, Service Contract Act of 1965,
exceeds the simplified acquisition threshold, and is not a mul-
tiple year contract or is not a contract with options to renew.
The clause may be used in contracts that do not exceed the
simplified acquisition threshold. The clause at 52.222-44, Fair
Labor Standards Act and Service Contract Act—Price Adjust-
ment, applies to both contracts subject to area prevailing wage
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determinations and contracts subject to contractor collective
bargaining agreements (see 22.1002-2 and 22.1002-3).

(3) The clauses prescribed in paragraph 22.1006(c)(1)
cover situations in which revised minimum wage rates are
applied to contracts by operation of law, or by revision of a
wage determination in connection with (i) exercise of a con-
tract option or (ii) extension of a multiple year contract into a
new program year. If a clause prescribed in 16.203-4(d) is
used, it must not conflict with, or duplicate payment under, the
clauses prescribed in this paragraph 22.1006(c).

(d) [Reserved]

(e)(1) The contracting officer shall insert the provision at
52.222-48, Exemption from Application of the Service Con-
tract Act to Contracts for Maintenance, Calibration, or Repair
of Certain Equipment—Certification, in solicitations that
include the clause at 52.222-41, Service Contract Act of 1965,
but the contract may be exempt from the Service Contract Act
in accordance with 22.1003-4(c).

(2) The contracting officer shall insert the clause at
52.222-51, Exemption from Application of the Service Con-
tract Act to Contracts for Maintenance, Calibration, or Repair
of Certain Equipment—Requirements, in solicitations that
include the provision at 52.222-48, and resulting contracts in
which the contracting officer has determined, in accordance
with 22.1003-4(c)(3), that the Service Contract Act does not
apply.

(3) The contracting officer shall insert the provision at
52.222-52, Exemption from Application of the Service Con-
tract Act to Contracts for Certain Services—Certification, in
solicitations that include the clause at 52.222-41, Service
Contract Act of 1965, but the contract may be exempt from the
Service Contract Act in accordance with 22.1003-4(d).

(4) The contracting officer shall insert the clause at
52.222-53, Exemption from Application of the Service Con-
tract Act to Contracts for Certain Services—Requirements, in
solicitations that include the provision at 52.222-52, and
resulting contracts in which the contracting officer has deter-
mined, in accordance with 22.1003-4(d)(3), that the Service
Contract Act does not apply.

(f) The contracting officer shall insert the clause at
52.222-49, Service Contract Act—Place of Performance
Unknown, if using the procedures prescribed in 22.1009-4.

22.1007 Requirement to obtain wage determinations.
The contracting officer shall obtain wage determinations for
the following service contracts:
(a) Each new solicitation and contract in excess of $2,500.
(b) Each contract modification which brings the contract
above $2,500 and—
(1) Extends the existing contract pursuant to an option
clause or otherwise; or
(2) Changes the scope of the contract whereby labor
requirements are affected significantly.

(¢) Each multiple year contract in excess of $2,500 upon—
(1) Annual anniversary date if the contract is subject to
annual appropriations; or
(2) Biennial anniversary date if the contract is not sub-
ject to annual appropriations and its proposed term exceeds
2 years—unless otherwise advised by the Wage and Hour
Division.

22.1008 Procedures for obtaining wage determinations.

22.1008-1 Obtaining wage determinations.

(a) Contracting officers may obtain most prevailing wage
determinations using the WDOL website. Contracting offic-
ers may also use the Department of Labor’s €98 electronic
process, located on the WDOL website, to request a wage
determination directly from the Department of Labor. If the
WDOL database does not contain the applicable prevailing
wage determination for a contract action, the contracting
officer must use the €98 process to request a wage determina-
tion from the Department of Labor.

(b) In using the €98 process to obtain prevailing wage
determinations, contracting officers shall provide as complete
and accurate information on the €98 as possible. Contracting
officers shall ensure that the email address submitted on an
€98 request is accurate.

(¢) The contracting officer must anticipate the amount of
time required to gather the information necessary to obtain a
wage determination, including sufficient time, if necessary, to
contact the Department of Labor to request wage determina-
tions that are not available through use of the WDOL.

(d) Although the WDOL website provides assistance to the
contracting agency to select the correct wage determination,
the contracting agency remains responsible for the wage
determination selected. If the contracting agency has used the
€98 process, the Department of Labor will respond to the con-
tracting agency based on the information provided on the €98.
The contracting agency may rely upon the Department of
Labor response as the correct wage determination for the con-
tract.

(e) To obtain the applicable wage determination for each
contract action, the contracting officer shall determine the fol-
lowing information concerning the service employees
expected to be employed by the contractor and any subcon-
tractors in performing the contract:

(1) Determine the classes of service employees to be uti-
lized in performance of the contract using the Wage and Hour
Division’s Service Contract Act Directory of Occupations
(Directory). The Directory can be found on WDOL’s Library
Page, and is for sale by the Superintendent of Documents,
U.S. Government Printing Office.

(2) Determine the locality where the services will be
performed (see 22.1009).
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(3) Determine whether Section 4(c) of the Act applies
(see 22.1008-2, 22.1010 and 22.1002-2).

(4) Determine the wage rate that would be paid each
class if employed by the agency and subject to the wage pro-
visions of 5 U.S.C. 5341 and/or 5332 (see 22.1016).

(f) If the contracting officer has questions regarding the
procedures for obtaining a wage determination, or questions
regarding the selection of a wage determination, the contract-
ing officer should request assistance from the agency labor
advisor.

22.1008-2 Section 4(c) successorship with incumbent
contractor collective bargaining agreement.

(a) Early in the acquisition cycle, the contracting officer
shall determine whether section 4(c) of the Act affects the new
acquisition. The contracting officer shall determine whether
there is a predecessor contract covered by the Act and, if so,
whether the incumbent prime contractor or its subcontractors
and any of their employees have a collective bargaining agree-
ment.

(b) Section 4(c) of the Act provides that a successor con-
tractor must pay wages and fringe benefits (including accrued
wages and benefits and prospective increases) to service
employees at least equal to those agreed upon by a predeces-
sor contractor under the following conditions:

(1) The services to be furnished under the proposed con-
tract will be substantially the same as services being furnished
by an incumbent contractor whose contract the proposed con-
tract will succeed.

(2) The services will be performed in the same locality.

(3) The incumbent prime contractor or subcontractor is
furnishing such services through the use of service employees
whose wages and fringe benefits are the subject of one or more
collective bargaining agreements.

(c) The application of section 4(c) of the Act is subject to
the following limitations:

(1) Section 4(c) of the Act will not apply if the incum-
bent contractor enters into a collective bargaining agreement
for the first time and the agreement does not become effective
until after the expiration of the incumbent’s contract.

(2) If the incumbent contractor enters into a new or
revised collective bargaining agreement during the period of
the incumbent’s performance on the current contract, the
terms of the new or revised agreement shall not be effective
for the purposes of section 4(c) of the Act under the following
conditions:

(i)(A) In sealed bidding, the contracting agency
receives notice of the terms of the collective bargaining agree-
ment less than 10 days before bid opening and finds that there
is not reasonable time still available to notify bidders (see
22.1002-2(a)); or

(B) For contractual actions other than sealed bid-
ding, the contracting agency receives notice of the terms of the
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collective bargaining agreement after award, provided that the
start of performance is within 30 days of award (see
22.1002-2(b)); and

(i1) The contracting officer has given both the incum-
bent contractor and its employees’ collective bargaining agent
timely written notification of the applicable acquisition dates
(see 22.1010).

(d)(1) If section 4(c) of the Act applies, the contracting
officer shall obtain a copy of any collective bargaining agree-
ment between an incumbent contractor or subcontractor and
its employees. Obtaining a copy of an incumbent contractor’s
collective bargaining agreement may involve coordination
with the administrative contracting officer responsible for
administering the predecessor contract. (Paragraph (m) of the
clause at 52.222-41, Service Contract Act of 1965, requires
the incumbent prime contractor to furnish the contracting
officer a copy of each collective bargaining agreement.)

(2) If the contracting officer has timely received the col-
lective bargaining agreement, the contracting officer may use
the WDOL website to prepare a wage determination referenc-
ing the agreement and incorporate that wage determination,
attached to a complete copy of the collective bargaining
agreement, into the successor contract action. In using the
WDOL process, it is not necessary to submit a copy of the col-
lective bargaining agreement to the Department of Labor
unless requested to do so.

(3) The contracting officer may also use the €98 process
on WDOL to request that the Department of Labor prepare the
cover wage determination. The Department of Labor’s
response to the €98 may include a request for the contracting
officer to submit a complete copy of the collective bargaining
agreement. Any questions regarding the applicability of the
Act to a collective bargaining agreement should be directed to
the agency labor advisor.

(e)(1) Section 4(c) of the Act will not apply if the Secretary
of Labor determines (i) after a hearing, that the wages and
fringe benefits in the predecessor contractor’s collective bar-
gaining agreement are substantially at variance with those
which prevail for services of a similar character in the locality,
or (ii) that the wages and fringe benefits in the predecessor
contractor’s collective bargaining agreement are not the result
of arm’s length negotiations (see 22.1013 and 22.1021). The
Department of Labor (DOL) has concluded that contingent
collective bargaining agreement provisions that attempt to
limit a contractor’s obligations by means such as requiring
issuance of a wage determination by the DOL, requiring
inclusion of the wage determination in the contract, or requir-
ing the Government to adequately reimburse the contractor,
generally reflect a lack of arm’s length negotiations.

(2) If the contracting officer’s review (see 22.1013)
indicates that monetary provisions of the collective bargain-
ing agreement may be substantially at variance or may not
have been reached as a result of arm’s length bargaining, the
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contracting officer shall immediately contact the agency labor
advisor to consider if further action is warranted.

(f) If the services are being furnished at more than one loca-
tion and the collectively bargained wage rates and fringe ben-
efits are different at different locations or do not apply to one
or more locations, the contracting officer shall identify the
locations to which the agreements apply.

(g) If the collective bargaining agreement does not apply to
all service employees under the contract, the contracting
officer shall access WDOL to obtain the prevailing wage
determination for those service employee classifications that
are not covered by the collective bargaining agreement. The
contracting officer shall separately list in the solicitation and
contract the service employee classifications—

(1) Subject to the collective bargaining agreement; and
(2) Not subject to any collective bargaining agreement.

22.1009 Place of performance unknown.

22.1009-1 General.

If the place of performance is unknown, the contracting
officer may use the procedures in this section. The contracting
officer should first attempt to identify the specific places or
geographical areas where the services might be performed
(see 22.1009-2) and then may follow the procedures either in
22.1009-3 or in 22.1009-4.

22.1009-2 Attempt to identify possible places of
performance.

The contracting officer should attempt to identify the spe-
cific places or geographical areas where the services might be
performed. The following may indicate possible places of
performance:

(a) Locations
competitors.

(b) Databases available via the Internet for lists of prospec-
tive offerors and contractors.

(c) Responses to a presolicitation notice (see 5.204).

of previous contractors and their

22.1009-3 All possible places of performance identified.

(a) If the contracting officer can identify all the possible
places or areas of performance (even though the actual place
of performance will not be known until the successful offeror
is chosen), the contracting officer shall obtain a wage deter-
mination for each locality where services may be performed
(see 22.1008).

(b) If the contracting officer subsequently learns of any
potential offerors in previously unidentified places before the
closing date for submission of offers, the contracting officer
shall—

(1) Obtain wage determinations for the additional
places of performance and amend the solicitation to include

all wage determinations. If necessary, the contracting officer
shall extend the time for submission of final offers; and
(2) Follow the procedures in 22.1009-4.

22.1009-4 All possible places of performance not
identified.

Ifthe contracting officer believes that there may be offerors
interested in performing in unidentified places or areas, the
contracting officer may use the following procedures:

(a) Include the following information in the synopsis and
solicitation:

(1) That the place of performance is unknown.

(2) The possible places or areas of performance that the
contracting officer has already identified.

(3) That the contracting officer will obtain wage deter-
minations for additional possible places of performance if
asked to do so in writing.

(4) The time and date by which offerors must notify the
contracting officer of additional places of performance.

(b) Include the information required by paragraphs (a)(2)
and (a)(4) of this section in the clause at 52.222-49, Service
Contract Act—Place of Performance Unknown (see
22.1006(f)). The closing date for receipt of offerors’ requests
for wage determinations for additional possible places of per-
formance should allow reasonable time for potential offerors
to review the solicitation and determine their interest in com-
peting. Generally, 10 to 15 days from the date of issuance of
the solicitation may be considered a reasonable period of time.

(c) The procedures in 14.304 shall apply to late receipt of
offerors’ requests for wage determinations for additional
places of performance. However, late receipt of an offeror’s
request for a wage determination for additional places of per-
formance does not preclude the offeror’s competing for the
proposed acquisition.

(d) If the contracting officer receives any timely requests
for wage determinations for additional places of performance
the contracting officer shall—

(1) Obtain wage determinations for the additional
places of performance; and

(2) Amend the solicitation to include all wage determi-
nations and, if necessary, extend the time for submission of
final offers.

(e) If the successful offeror did not make a timely request
for a wage determination and will perform in a place of per-
formance for which the contracting officer therefore did not
request a wage determination, the contracting officer shall—

(1) Award the contract;

(2) Obtain a wage determination; and

(3) Incorporate the wage determination in the contract,
retroactive to the date of contract award and with no adjust-
ment in contract price, pursuant to the clause at 52.222-49,
Service Contract—Place of Performance Unknown.
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22.1010 Notification to interested parties under collective
bargaining agreements.

(a) The contracting officer should determine whether the
incumbent prime contractor’s or its subcontractors’ service
employees performing on the current contract are represented
by a collective bargaining agent. If there is a collective bar-
gaining agent, the contracting officer shall give both the
incumbent contractor and its employees’ collective bargain-
ing agent written notification of—

(1) The forthcoming successor contract and the appli-
cable acquisition dates (issuance of solicitation, opening of
bids, commencement of negotiations, award of contract, or
start of performance, as the case may be); or

(2) The forthcoming contract modification and applica-
ble acquisition dates (exercise of option, extension of con-
tract, change in scope, or start of performance, as the case may
be); or

(3) The forthcoming multiple year contract anniversary
date (annual anniversary date or biennial date, as the case may
be).

(b) This written notification must be given at least 30 days
in advance of the earliest applicable acquisition date or the
applicable annual or biennial anniversary date in order for the
time-of-receipt limitations in paragraphs 22.1012-2(a) and (b)
to apply. The contracting officer shall retain a copy of the noti-
fication in the contract file.

22.1011 [Reserved]

22.1012 Applicability of revisions to wage
determinations.

22.1012-1 Prevailing wage determinations.

(a)(1) The Wage and Hour Administrator may issue revi-
sions to prevailing wage determinations periodically. The
need for inclusion of a revised prevailing wage determination
in a solicitation, contract or contract modification (see
22.1007) is determined by the date of receipt of the revised
prevailing wage determination by the contracting agency.
(Note the distinction between receipt by the agency and
receipt by the contracting officer which may occur later.)

(1) For purposes of using WDOL, the time of receipt
by the contracting agency shall be the first day of publication
of the revised prevailing wage determination on the website.

(i1) For purposes of using the €98 process, the time
of receipt by the contracting agency shall be the date the
agency receives actual notice of a new or revised prevailing
wage determination from the Department of Labor as an €98
response.

(2) In selecting a prevailing wage determination from
the WDOL website for use in a solicitation or other contract
action, the contracting officer shall monitor the WDOL web-
site to determine whether the applicable wage determination
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has been revised. Revisions published on the WDOL website
or otherwise communicated to the contracting officer within
the timeframes prescribed at 22.1012-1(b) and (c) are effec-
tive and must be included in the resulting contract. Monitoring
can be accomplished by use of the WDOL website’s “Alert
Service”.

(b) The following shall apply when contracting by sealed
bidding: a revised prevailing wage determination shall not be
effective if it is received by the contracting agency less than
10 days before the opening of bids, and the contracting officer
finds that there is not reasonable time to incorporate the revi-
sion in the solicitation.

(c) For contractual actions other than sealed bidding, a
revised prevailing wage determination received by the con-
tracting agency after award of a new contract or a modifica-
tion as specified in 22.1007(b) shall not be effective provided
that the start of performance is within 30 days of the award or
the specified modification. If the contract does not specify a
start of performance date which is within 30 days of the award
or the specified modification, and if contract performance
does not commence within 30 days of the award or the spec-
ified modification, any revision received by the contracting
agency not less than 10 days before commencement of the
work shall be effective.

(d) If the contracting officer has submitted an €98 to the
Department of Labor requesting a prevailing wage determi-
nation and has not received a response within 10 days, the con-
tracting officer shall contact the Wage and Hour Division by
telephone to determine when the wage determination can be
expected. (The telephone number is provided on the €98 web-
site.)

22.1012-2 Wage determinations based on collective
bargaining agreements.

(a) In sealed bidding, a new or changed collective bargain-
ing agreement shall not be effective under section 4(c) of the
Act if the contracting agency has received notice of the terms
of the new or changed collective bargaining agreement less
than 10 days before bid opening and the contracting officer
determines that there is not reasonable time to incorporate the
new or changed terms of the collective bargaining agreement
in the solicitation.

(b) For contractual actions other than sealed bidding, a new
or changed collective bargaining agreement shall not be effec-
tive under section 4(c) of the Act if notice of the terms of the
new or changed collective bargaining agreement is received
by the contracting agency after award of a successor contract
or a modification as specified in 22.1007(b), provided that the
contract start of performance is within 30 days of the award
of the contract or of the specified modification. If the contract
does not specify a start of performance date which is within
30 days of the award of the contract or of the specified mod-
ification, or if contract performance does not commence
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within 30 days of the award of the contract or of the specified
modification, any notice of the terms of a new or changed col-
lective bargaining agreement received by the agency not less
than 10 days before commencement of the work shall be
effective for purposes of the successor contract under section
4(c) of the Act.

(¢) The limitations in paragraphs (a) and (b) of this subsec-
tion shall apply only if timely notification required in 22.1010

negotiated contract has been delayed, for whatever reason,
more than 60 days from the date indicated on the previously
submitted €98, the contracting officer shall submit a new ¢98.
Any revision of a wage determination received by the con-
tracting agency as a result of that communication shall super-
sede the earlier response as the wage determination applicable
to the particular acquisition subject to the time frames in
22.1012-1(b) and (c).

has been given.

(d) If the contracting officer has submitted an €98 to
Department of Labor requesting a wage determination based
on a collective bargaining agreement and has not received a
response from the Department of Labor within 10 days, the
contracting officer shall contact the Wage and Hour Division
by telephone to determine when the wage determination can
be expected. (The telephone number is provided on the €98
website.) If the Department of Labor is unable to provide the
wage determination by the latest date needed to maintain the
acquisition schedule, the contracting officer shall incorporate
the collective bargaining agreement itself in a solicitation or
other contract action (e.g., exercise of option) and include a
wage determination referencing that collective bargaining
agreement created by use of the WDOL website (see
22.1008-1(d)(2)).

22.1013 Review of wage determination.

(a) Based on incumbent collective bargaining agreement.
(1) If wages, fringe benefits, or periodic increases provided
for in a collective bargaining agreement vary substantially
from those prevailing for similar services in the locality, the
contracting officer shall immediately contact the agency labor
advisor to consider instituting the procedures in 22.1021.

(1) If the contracting officer believes that an incumbent
or predecessor contractor’s agreement was not the result of
arm’s length negotiations, the contracting officer shall contact
the agency labor advisor to determine appropriate action.

(b) Based on other than incumbent collective bargaining
agreement. Upon receiving a wage determination not predi-
cated upon a collective bargaining agreement, the contracting
officer shall ascertain—

(1) If the wage determination does not conform with
wages and fringe benefits prevailing for similar services in the
locality; or

(2) If the wage determination contains significant errors
or omissions. If either subparagraph (b)(1) or (b)(2) of this
section is evident, the contracting officer shall contact the
agency labor advisor to determine appropriate action.

22.1014 Delay over 60 days in bid opening or
commencement of work.
If a wage determination was obtained through the €98 pro-
cess, and bid opening, or commencement of work under a

22.1015 Discovery of errors by the Department of Labor.

If the Department of Labor discovers and determines,
whether before or after a contract award, that a contracting
officer made an erroneous determination that the Service Con-
tract Act did not apply to a particular acquisition or failed to
include an appropriate wage determination in a covered con-
tract, the contracting officer, within 30 days of notification by
the Department of Labor, shall include in the contract the
clause at 52.222-41 and any applicable wage determination
issued by the Administrator. If the contract is subject to
section 10 of the Act (41 U.S.C. 358), the Administrator may
require retroactive application of that wage determination.
The contracting officer shall equitably adjust the contract
price to reflect any changed cost of performance resulting
from incorporating a wage determination or revision.

22.1016 Statement of equivalent rates for Federal hires.

(a) The statement required under the clause at 52.222-42,
Statement of Equivalent Rates for Federal Hires, (see
22.1006(b)) shall set forth those wage rates and fringe benefits
that would be paid by the contracting activity to the various
classes of service employees expected to be utilized under the
contract if 5 U.S.C. 5332 (General Schedule—white collar)
and/or 5U.S.C. 5341 (Wage Board—blue collar) were
applicable.

(b) Procedures for computation of these rates are as
follows:

(1) Wages paid blue collar employees shall be the basic
hourly rate for each class. The rate shall be Wage Board pay
schedule step two for nonsupervisory service employees and
step three for supervisory service employees.

(2) Wages paid white collar employees shall be an
hourly rate for each class. The rate shall be obtained by divid-
ing the general pay schedule step one biweekly rate by 80.

(3) Local civilian personnel offices can assist in deter-
mining and providing grade and salary data.

22.1017 [Reserved]
22.1018 Notification to contractors and employees.
The contracting officer shall take the following steps to

ensure that service employees are notified of minimum wages
and fringe benefits.
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(a) As soon as possible after contract award, inform the
contractor of the labor standards requirements of the contract
relating to the Act and of the contractor’s responsibilities
under these requirements, unless it is clear that the contractor
is fully informed.

(b) At the time of award, furnish the contractor Department
of Labor Publication WH-1313, Notice to Employees Work-
ing on Government Contracts, for posting at a prominent and
accessible place at the worksite before contract performance
begins. The publication advises employees of the compensa-
tion (wages and fringe benefits) required to be paid or fur-
nished under the Act and satisfies the notice requirements in
paragraph (g) of the clause at 52.222-41, Service Contract Act
of 1965.

(c) Attach any applicable wage determination to Publica-
tion WH-1313.

22.1019 Additional classes of service employees.

(a) If the contracting officer is aware that contract perfor-
mance involves classes of service employees not included in
the wage determination, the contracting officer shall require
the contractor to classify the unlisted classes so as to provide
a reasonable relationship (i.e., appropriate level of skill com-
parison) between the unlisted classifications and the classifi-
cations listed in the determination (see paragraph (c) of the
clause at 52.222-41, Service Contract Act of 1965). The con-
tractor shall initiate the conforming procedure before unlisted
classes of employees perform contract work. The contractor
shall submit Standard Form (SF) 1444, Request For Authori-
zation of Additional Classification and Rate. The contracting
officer shall review the proposed classification and rate and
promptly submit the completed SF 1444 (which must include
information regarding the agreement or disagreement of the
employees’ representative or the employees themselves
together with the agency recommendation) and all other per-
tinent information to the Wage and Hour Division. Within
30 days of receipt of the request, the Wage and Hour Division
will (1) approve, modify, or disapprove the request when the
parties are in agreement or (2) render a final determination in
the event of disagreement among the parties. If the Wage and
Hour Division will require more than 30 days to take action,
it will notify the contracting officer within 30 days of receipt
of the request that additional time is necessary.

(b) Some wage determinations will list a series of classes
within a job classification family, for example, Computer
Operators, level I, 11, and III, or Electronic Technicians, level
I, II, and III, or Clerk Typist, level I and I1. Generally, level I
is the lowest level. It is the entry level, and establishment of
alower level through conformance is not permissible. Further,
trainee classifications may not be conformed. Helpers in
skilled maintenance trades (for example, electricians, machin-
ists, and automobile mechanics) whose duties constitute, in
fact, separate and distinct jobs may also be used if listed on the
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wage determination, but may not be conformed. Conformance
may not be used to artificially split or subdivide classifications
listed in the wage determination. However, conforming pro-
cedures may be used if the work which an employee performs
under the contract is not within the scope of any classification
listed on the wage determination, regardless of job title. (See
29 CFR 4.152))

(¢) Subminimum rates for apprentices, student learners,
and handicapped workers are permissible in accordance with
paragraph (q) of the clause at 52.222-41, Service Contract Act
of 1965.

22.1020 Seniority lists.

If a contract is performed at a Federal facility where
employees may be hired/retained by a succeeding contractor,
the incumbent prime contractor is required to furnish a certi-
fied list of all service employees on the contractor’s or sub-
contractor’s payroll during the last month of the contract,
together with anniversary dates of employment, to the con-
tracting officer no later than 10 days before contract comple-
tion. (See paragraph (n) of the clause at 52.222-41, Service
Contract Act of 1965.) At the commencement of the succeed-
ing contract, the contracting officer shall provide a copy of the
list to the successor contractor for determining employee eli-
gibility for vacation or other fringe benefits which are based
upon length of service, including service with predecessor
contractors if such benefit is required by an applicable wage
determination.

22.1021 Request for hearing.

(a) A contracting agency or other interested party may
request a hearing on an issue presented in 22.1013(a). To
obtain a hearing for the contracting agency, the contracting
officer shall submit a written request through appropriate
channels (ordinarily the agency labor advisor) to—

Administrator, Wage and Hour Division
Employment Standards Administration
U.S. Department of Labor

Washington, DC 20210

(b) A request for a substantial variance hearing shall
include sufficient data to show that the rates at issue vary sub-
stantially from those prevailing for similar services in the
locality. The request shall also include—

(1) The number of the wage determinations at issue;

(2) The name of the contracting agency whose contract
is involved;

(3) A brief description of the services to be performed
under the contract;

(4) The status of the procurement and any estimated
procurement dates, such as bid opening, contract award, and
commencement date of the contract or its follow-up option
period;
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(5) A statement of the applicant’s case, setting forth in
detail the reasons why the applicant believes that a substantial
variance exists with respect to some or all of the wages and/
or fringe benefits;

(6) Names and addresses (to the extent known) of inter-
ested parties; and

(7) Any other data required by the Administrator.

(c) A request for an arm’s length hearing shall include—

(1) A statement of the applicant’s case, setting forth in
detail the reasons why the applicant believes that the wages
and fringe benefits contained in the collective bargaining
agreement were not reached as a result of arm’s length
negotiations;

(2) A statement regarding the status of the procurement
and any estimated procurement dates, such as bid opening,
contract award, and commencement date of the contract or its
follow-up option period; and

(3) Names and addresses (to the extent known) of inter-
ested parties.

(d) Unless the Administrator determines that extraordinary
circumstances exist, the Administrator will not consider
requests for a hearing unless received as follows:

(1) For sealed bid contracts, more than 10 days before
the award of the contract; or

(2) For negotiated contracts and for contracts with pro-
visions exceeding the initial term by option, before the com-
mencement date of the contract or the follow-up option
period.

22.1022 Withholding of contract payments.

Any violations of the clause at 52.222-41, Service Contract
Act of 1965, as amended, renders the responsible contractor
liable for the amount of any deductions, rebates, refunds, or
underpayments (which includes nonpayment) of compensa-
tion due employees performing the contract. The contracting
officer may withhold—or, upon written request of the Depart-
ment of Labor from a level no lower than that of Deputy
Regional Administrator, Wage and Hour Division, Employ-
ment Standards Administration, Department of Labor, shall
withhold—the amount needed to pay such underpaid employ-
ees from accrued payments due the contractor on the contract,
or on any other prime contract (whether subject to the Service
Contract Act or not) with the contractor. The agency shall
place the amount withheld in a deposit fund. Such withheld

funds shall be transferred to the Department of Labor for dis-
bursement to the underpaid employees on order of the Secre-
tary (or authorized representatives), and Administrative Law
Judge, or the Administrative Review Board. In addition, the
Department of Labor has given blanket approval to forward
withheld funds pending completion of an investigation or
other administrative proceeding when disposition of withheld
funds remains the final action necessary to close out a con-
tract.

22.1023 Termination for default.

As provided by the Act, any contractor failure to comply
with the requirements of the contract clauses related to the Act
may be grounds for termination for default (see paragraph (k)
of the clause at 52.222-41, Service Contract Act of 1965).

22.1024 Cooperation with the Department of Labor.

The contracting officer shall cooperate with Department of
Labor representatives in the examination of records, inter-
views with service employees, and all other aspects of inves-
tigations undertaken by the Department. When asked,
agencies shall furnish the Wage and Hour Administrator or a
designee, any available information on contractors, subcon-
tractors, their contracts, and the nature of the contract ser-
vices. The contracting officer shall promptly refer, in writing
to the appropriate regional office of the Department, apparent
violations and complaints received. Employee complaints
shall not be disclosed to the employer.

22.1025 Ineligibility of violators.

A list of persons or firms found to be in violation of the Act
is contained in the Excluded Parties List System (see 9.404).
No Government contract may be awarded to any violator so
listed because of a violation of the Act, or to any firm, corpo-
ration, partnership, or association in which the violator has a
substantial interest, without the approval of the Secretary of
Labor. This prohibition against award to an ineligible contrac-
tor applies to both prime and subcontracts.

22.1026 Disputes concerning labor standards.

Disputes concerning labor standards requirements of the
contract are handled under paragraph (t) of the contract clause
at 52.222-41, Service Contract Act of 1965, and not under the |
clause at 52.233-1, Disputes.
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25.000 Scope of part.

This part provides policies and procedures for acquiring
foreign supplies, services, and construction materials. It
implements the Buy American Act, trade agreements, and
other laws and regulations.

25.001 General.
(a) The Buy American Act—

(1) Restricts the purchase of supplies, that are not
domestic end products, for use within the United States. A for-
eign end product may be purchased if the contracting officer
determines that the price of the lowest domestic offer is unrea-
sonable or if another exception applies (see Subpart 25.1); and

(2) Requires, with some exceptions, the use of only
domestic construction materials in contracts for construction
in the United States (see Subpart 25.2).

(b) The restrictions in the Buy American Act are not appli-
cable in acquisitions subject to certain trade agreements (see
Subpart 25.4). In these acquisitions, end products and con-
struction materials from certain countries receive nondiscrim-
inatory treatment in evaluation with domestic offers.
Generally, the dollar value of the acquisition determines
which of the trade agreements applies. Exceptions to the

applicability of the trade agreements are described in
Subpart 25.4.

(c) The test to determine the country of origin for an end
product under the Buy American Act (see the various country
“end product” definitions in 25.003) is different from the test
to determine the country of origin for an end product under the
trade agreements, or the criteria for the report on end products
manufactured outside the United States (see 25.004).

(1) The Buy American Act uses a two-part test to define
a “domestic end product” (manufacture in the United States
and a formula based on cost of domestic components).

(2) Under the trade agreements, the test to determine
country of origin is “substantial transformation” (i.e., trans-
forming an article into a new and different article of com-
merce, with a name, character, or use distinct from the original
article).

(3) For the reporting requirement at 25.004, the only cri-
terion is whether the place of manufacture of an end product
is in the United States or outside the United States, without
regard to the origin of the components.

25.002 Applicability of subparts.

The following table shows the applicability of the subparts.
Subpart 25.5 provides comprehensive procedures for offer
evaluation and examples.

SUBPART SUPPLIES FOR USE CONSTRUCTION SERVICES PERFORMED
INSIDE U.S. | OUTSIDE | INSIDE U.S. | OUTSIDE | INSIDE U.S.| OUTSIDE
U.S. U.S. U.S.

25.1 Buy American Act— X — — — — —
Supplies

25.2 Buy American Act— — — X — — —
Construction Materials

25.3 [Reserved] — — — — — —

25.4 Trade Agreements X X X X X

25.5 Evaluating Foreign Offers— X — — — —
Supply Contracts

25.6 [Reserved]

25.7 Prohibited Sources X X X X X

25.8 Other International Agreements and X — X — X
Coordination

25.9 Customs and Duties X — — — — —

25.10 Additional Foreign Acquisition Reg- X X X X X
ulations

25.11 Solicitation Provisions and Contract X X X X X
Clauses

25.003 Definitions.
As used in this part—
“Canadian end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Canada; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
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transformed in Canada into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply con-
tract, but for purposes of calculating the value of the end prod-
uct includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.
“Caribbean Basin country” means any of the following
countries: Antigua and Barbuda, Aruba, Bahamas, Barbados,
Belize, British Virgin Islands, Costa Rica, Dominica,
Grenada, Guyana, Haiti, Jamaica, Montserrat, Netherlands
Antilles, St. Kitts and Nevis, St. Lucia, St. Vincent and the
Grenadines, or Trinidad and Tobago.
“Caribbean Basin country end product”™—
(1) Means an article that—
(1)(A) Is wholly the growth, product, or manufacture
of a Caribbean Basin country; or
(B) In the case of an article that consists in whole
or in part of materials from another country, has been substan-
tially transformed in a Caribbean Basin country into a new and
different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed; and
(i1) Is not excluded from duty-free treatment for Car-
ibbean countries under 19 U.S.C. 2703(b).
(A) For this reason, the following articles are not
Caribbean Basin country end products:
(1) Tuna, prepared or preserved in any manner
in airtight containers.
(2) Petroleum, or any product derived from

petroleum.

(3) Watches and watch parts (including cases,
bracelets, and straps) of whatever type including, but not lim-
ited to, mechanical, quartz digital, or quartz analog, if such
watches or watch parts contain any material that is the product
of any country to which the Harmonized Tariff Schedule of the
United States (HTSUS) column 2 rates of duty apply
(i.e., Afghanistan, Cuba, Laos, North Korea, and Vietnam).

(4) Certain of the following: textiles and
apparel articles; footwear, handbags, luggage, flat goods,
work gloves, and leather wearing apparel; or handloomed,
handmade, and folklore articles.

(B) Access to the HTSUS to determine duty-free
status of articles of the types listed in paragraph (1)(ii)(A)(4)
of this definition is available via the Internet at Aup./
www.usitc.gov/tata/hts/. In particular, see the following:

(1) General Note 3(c), Products Eligible for
Special Tariff treatment.

(2) General Note 17, Products of Countries
Designated as Beneficiary Countries under the United States-
Caribbean Basin Trade Partnership Act of 2000.

25.1-2

(3) Section XXII, Chapter 98, Subchapter I,
Articles Exported and Returned, Advanced or Improved
Abroad, U.S. Note 7(b).

(4) Section XXII, Chapter 98, Subchapter XX,
Goods Eligible for Special Tariff Benefits under the United
States-Caribbean Basin Trade Partnership Act; and

(2) Refers to a product offered for purchase under a sup-
ply contract, but for purposes of calculating the value of the
acquisition, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Civil aircraft and related articles” means—

(1) All aircraft other than aircraft to be purchased for use
by the Department of Defense or the U.S. Coast Guard;

(2) The engines (and parts and components for incorpo-
ration into the engines) of these aircraft;

(3) Any other parts, components, and subassemblies for
incorporation into the aircraft; and

(4) Any ground flight simulators, and parts and compo-
nents of these simulators, for use with respect to the aircraft,
whether to be used as original or replacement equipment in the
manufacture, repair, maintenance, rebuilding, modification,
or conversion of the aircraft and without regard to whether the
aircraft or articles receive duty-free treatment under
section 601(a)(2) of the Trade Agreements Act.

“Component” means an article, material, or supply incor-
porated directly into an end product or construction material.

“Construction material” means an article, material, or sup-
ply brought to the construction site by a contractor or subcon-
tractor for incorporation into the building or work. The term
also includes an item brought to the site preassembled from
articles, materials, or supplies. However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, that are discrete systems incorpo-
rated into a public building or work and that are produced as
complete systems, are evaluated as a single and distinct con-
struction material regardless of when or how the individual
parts or components of those systems are delivered to the con-
struction site. Materials purchased directly by the Govern-
ment are supplies, not construction material.

“Cost of components” means—

(1) For components purchased by the contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the end product or construction material
(whether or not such costs are paid to a domestic firm), and
any applicable duty (whether or not a duty-free entry certifi-
cate is issued); or

(2) For components manufactured by the contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the end product.
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PART 26—OTHER SOCIOECONOMIC PROGRAMS

Sec.
NOTE: This part has been created to facilitate promul-
gation of additional FAR and agency level socioeco-
nomic coverage which properly fall under FAR
Subchapter D—Socioeconomic Programs, but neither
implements nor supplements existing FAR Parts 19,
20, or 22 through 25.

Subpart 26.1—Indian Incentive Program
26.100 Scope of subpart.
26.101 Definitions.
26.102  Policy.
26.103 Procedures.
26.104 Contract clause.

Subpart 26.2—Disaster or Emergency
Assistance Activities
26.200 Scope of subpart.
p p

26.201 Definitions.

26.202  Local area preference.

26.202-1 Local area set-aside.

26.202-2 Evaluation preference.

26.203 Transition of work.

26.204  Justification for expenditures to other than local
firms.

26.205 Solicitation provision and contract clauses.

Subpart 26.3—Historically Black Colleges and
Universities and Minority Institutions
26.300 Scope of subpart.
26.301 [Reserved]
26.302 General policy.
26.303 Data collection and reporting requirements.
26.304 Solicitation provision.
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Subpart 26.2—Disaster or Emergency
Assistance Activities

26.200 Scope of subpart.

This subpart implements the Robert T. Stafford Disaster
Relief and Emergency Assistance Act (42 U.S.C. 5150),
which provides a preference for local organizations, firms,
and individuals when contracting for major disaster or emer-
gency assistance activities.

26.201 Definitions.

“Emergency response contract” means a contract with pri-
vate entities that supports assistance activities in a major
disaster or emergency area, such as debris clearance, distribu-
tion of supplies, or reconstruction.

“Local firm” means a private organization, firm, or indi-
vidual residing or doing business primarily in a major disaster
or emergency area.

“Major disaster or emergency area” means the area
included in the official Presidential declaration(s) and any
additional areas identified by the Department of Homeland
Security. Major disaster declarations and emergency declara-
tions are published in the Federal Register and are available
at http://'www.fema.gov/news/disasters.fema.

26.202 Local area preference.

When awarding emergency response contracts during the
term of a major disaster or emergency declaration by the Pres-
ident of the United States under the authority of the Robert T.
Stafford Disaster Relief and Emergency Assistance Act (42
U.S.C. 5121, et seq.), preference shall be given, to the extent
feasible and practicable, to local firms. Preference may be
given through a local area set-aside or an evaluation prefer-
ence.

26.202-1 Local area set-aside.

The contracting officer may set aside solicitations to allow
only local firms within a specific geographic area to compete
(see 6.207).

(a) The contracting officer, in consultation with the
requirements office, shall define the specific geographic area
for the local set-aside.

(b) A major disaster or emergency area may span counties
in several contiguous States. The set-aside area need not
include all the counties in the declared disaster/emergency
area(s), but cannot go outside it.

(¢) The contracting officer shall also determine whether a
local area set-aside should be further restricted to small busi-
ness concerns in the set-aside area (see Part 19).

26.202-2 Evaluation preference.
The contracting officer may use an evaluation preference,
when authorized in agency regulations.

26.203 Transition of work.

(a) In anticipation of potential emergency response
requirements, agencies involved in response planning should
consider awarding emergency response contracts before a
major disaster or emergency occurs to ensure immediate
response and relief. These contracts should be structured to
respond to immediate emergency response needs, and should
not be structured in any way that may inhibit the transition of
emergency response work to local firms (e.g., unnecessarily
broad scopes of work or long periods of performance).

(b) 42 U.S.C. 5150(b)(2) requires that agencies perform-
ing response, relief, and reconstruction activities transition to
local firms any work performed under contracts in effect on
the date on which the President declares a major disaster or
emergency, unless the head of such agency determines in writ-
ing that it is not feasible or practicable. This determination
may be made on an individual contract or class basis. The
written determination shall be prepared within a reasonable
time given the circumstances of the emergency.

(c) In effecting the transition, agencies are not required to
terminate or renegotiate existing contracts. Agencies should
transition the work at the earliest practical opportunity after
consideration of the following:

(1) The potential duration of the disaster or emergency.

(2) The severity of the disaster or emergency.

(3) The scope and structure of the existing contract,
including its period of performance and the milestone(s) at
which a transition is reasonable (e.g., before exercising an
option).

(4) The potential impact of a transition, including safety,
national defense, and mobilization.

(5) The expected availability of qualified local offerors
who can provide the products or services at a reasonable price.

(d) The agency shall transition the work to local firms
using the local area set-aside identified in 26.202-1.

26.204 Justification for expenditures to other than local
firms.

(a) 42 U.S.C. 5150(b)(1) requires that, subsequent to any
Presidential declaration of a major disaster or emergency, any
expenditure of Federal funds, under an emergency response
contract not awarded to a local firm, must be justified in writ-
ing in the contract file. The justification should include con-
sideration for the scope of the major disaster or emergency
and the immediate requirements or needs of supplies and ser-
vices to ensure life is protected, victims are cared for, and
property is protected.

(b) The justification may be made on an individual or class
basis. The contracting officer approves the justification.

26.205 Solicitation provision and contract clauses.
(a) The contracting officer shall insert the provision at
52.226-3, Disaster or Emergency Area Representation, in

26.2-1
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solicitations involving the local area set-aside. For commer-
cial items, see 12.301(e)(4).

(b) The contracting officer shall insert the clause at
52.226-4, Notice of Disaster or Emergency Area Set-aside in
solicitations and contracts involving local area set-asides.

26.2-2

(c) The contracting officer shall insert the clause at
52.226-5, Restrictions on Subcontracting Outside Disaster or
Emergency Area, in all solicitations and contracts that involve
local area set-asides.
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person and $500,000 per occurrence for bodily injury, other
than passenger liability, and $200,000 per occurrence for
property damage. Coverage for passenger liability bodily
injury shall be at least $200,000 multiplied by the number of
seats or passengers, whichever is greater.

(e) Vessel liability. When contract performance involves
use of vessels, the contracting officer shall require, as deter-
mined by the agency, vessel collision liability and protection
and indemnity liability insurance.

28.308 Self-insurance.

(a) When it is anticipated that 50 percent or more of the
self-insurance costs to be incurred at a segment of a contrac-
tor’s business will be allocable to negotiated Government
contracts, and the self-insurance costs at the segment for the
contractor’s fiscal year are expected to be $200,000 or more,
the contractor shall submit, in writing, information on its pro-
posed self-insurance program to the administrative contract-
ing officer and obtain that official’s approval of the program.
The submission shall be by segment or segments of the con-
tractor’s business to which the program applies and shall
include—

(1) A complete description of the program, including
any resolution of the board of directors authorizing and adopt-
ing coverage, including types of risks, limits of coverage,
assignments of safety and loss control, and legal service
responsibilities;

(2) If available, the corporate insurance manual and
organization chart detailing fiscal responsibilities for
insurance;

(3) The terms regarding insurance coverage for any
Government property;

(4) The contractor’s latest financial statements;

(5) Any self-insurance feasibility studies or insurance
market surveys reporting comparative alternatives;

(6) Loss history, premiums history, and industry ratios;

(7) A formula for establishing reserves, including per-
centage variations between losses paid and losses reserved,

(8) Claims administration policy, practices, and
procedures;

(9) The method of calculating the projected average
loss; and

(10) A disclosure of all captive insurance company and
reinsurance agreements, including methods of computing
cost.

(b) Programs of self-insurance covering a contractor’s
insurable risks, including the deductible portion of purchased
insurance, may be approved when examination of a program
indicates that its application is in the Government’s interest.
Agencies shall not approve a program of self-insurance for
workers’ compensation in a jurisdiction where workers’ com-
pensation does not completely cover the employer’s liability
to employees, unless the contractor—

(1) Maintains an approved program of self-insurance
for any employer’s liability not so covered; or

(2) Shows that the combined cost to the Government of
self-insurance for workers’ compensation and commercial
insurance for employer’s liability will not exceed the cost of
covering both kinds of risk by commercial insurance.

(c) Once the administrative contracting officer has
approved a program, the contractor must submit to that offi-
cial for approval any major proposed changes to the program.
Any program approval may be withdrawn if a contracting
officer finds that either—

(1) Any part of a program does not comply with the
requirements of this subpart and/or the criteria at 31.205-19;
or

(2) Conditions or situations existing at the time of
approval that were a basis for original approval of the program
have changed to the extent that a program change is necessary.

(d) To qualify for a self-insurance program, a contractor
must demonstrate ability to sustain the potential losses
involved. In making the determination, the contracting officer
shall consider the following factors:

(1) The soundness of the contractor’s financial condi-
tion, including available lines of credit.

(2) The geographic dispersion of assets, so that the
potential of a single loss depleting all the assets is unlikely.

(3) The history of previous losses, including frequency
of occurrence and the financial impact of each loss.

(4) The type and magnitude of risk, such as minor cov-
erage for the deductible portion of purchased insurance or
major coverage for hazardous risks.

(5) The contractor’s compliance with Federal and State
laws and regulations.

(e) Agencies shall not approve a program of self-insurance
for catastrophic risks (e.g., see 50.104-3, Special procedures
for unusually hazardous or nuclear risks). Should perfor-
mance of Government contracts create the risk of catastrophic
losses, the Government may, to the extent authorized by law,
agree to indemnify the contractor or recognize an appropriate
share of premiums for purchased insurance, or both.

(f) Self-insurance programs to protect a contractor against
the costs of correcting its own defects in materials or work-
manship shall not be approved. For these purposes, normal
rework estimates and warranty costs will not be considered
self-insurance.

28.309 Contract clauses for workers’ compensation
insurance.

(a) The contracting officer shall insert the clause at
52.228-3, Workers’ Compensation Insurance (Defense Base
Act), in solicitations and contracts when the Defense Base Act
applies (see 28.305) and—

(1) The contract will be a public-work contract per-
formed outside the United States; or

28.3-3
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(2) The contract will be approved or financed under the
Foreign Assistance Act of 1961 (Pub. L. 87-195) and is not
excluded by 28.305(b)(2).

(b) The contracting officer shall insert the clause at
52.228-4, Worker’s Compensation and War-Hazard Insurance
Overseas, in solicitations and contracts when the contract will
be a public-work contract performed outside the United States
and the Secretary of Labor waives the applicability of the
Defense Base Act (see 28.305(d)).

28.310 Contract clause for work on a Government
installation.

(a) Insert the clause at 52.228-5, Insurance—Work on a
Government Installation, in solicitations and contracts if a
fixed-price contract is contemplated, the contract amount is
expected to exceed the simplified acquisition threshold, and
the contract will require work on a Government installation,
unless—

(1) Only a small amount of work is required on the Gov-
ernment installation (e.g., a few brief visits per month); or

(2) All work on the Government installation will be per-
formed outside the United States and its outlying areas.

(b) The contracting officer may insert the clause at
52.228-5 in solicitations and contracts described in
paragraphs (a)(1) and (2) of this section if it is in the Govern-
ment’s interest to do so.

28.311 Solicitation provision and contract clause on
liability insurance under cost-reimbursement
contracts.

28.311-1 Contract clause.

In accordance with agency acquisition regulations, the
contracting officer shall insert the clause at 52.228-7, Insur-

%k % %

28.3-4

ance—Liability to Third Persons, in solicitations and con-
tracts, other than those for construction contracts and those for
architect-engineer services, when a cost-reimbursement con-
tract is contemplated.

28.311-2 Agency solicitation provisions and contract
clauses.

Agencies may prescribe their own solicitation provisions
and contract clauses to implement the basic policies contained

in this Subpart 28.3.

28.312 Contract clause for insurance of leased motor
vehicles.

The contracting officer shall insert the clause at 52.228-8,
Liability and Insurance—Leased Motor Vehicles, in solicita-
tions and contracts for the leasing of motor vehicles (see

Subpart 8.11).

28.313 Contract clauses for insurance of transportation
or transportation-related services.

(a) The contracting officer shall insert the clause at
52.228-9, Cargo Insurance, in solicitations and contracts for
transportation or for transportation-related services, except
when freight is shipped under rates subject to released or
declared value.

(b) The contracting officer shall insert a clause substan-
tially the same as that at 52.228-10, Vehicular and General
Public Liability Insurance, in solicitations and contracts for
transportation or for transportation-related services when the
contracting officer determines that vehicular liability or gen-
eral public liability insurance required by law is not sufficient.

% % %
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Subpart 32.4—Advance Payments for
Non-Commercial Items

32.400 Scope of subpart.

This subpart provides policies and procedures for advance
payments on prime contracts and subcontracts. It does not
include policies and procedures for advance payments for the
types of transactions listed in 32.404. This subpart does not
apply to commercial advance payments, which are subject to

Subpart 32.2.

32.401 Statutory authority.

The agency may authorize advance payments in negotiated
and sealed bid contracts if the action is appropriate under—

(a) Section 305 of the Federal Property and Administrative
Services Act of 1949 (41 U.S.C. 255);

(b) The  Armed
(10 U.S.C. 2307); or

(c) Pub. L. 85-804 (50 U.S.C. 1431-1435) and Executive
Order 10789, November 14, 1958 (3 CFR 1958 Supp. pp.
72-74) (see Subpart 50.1 for other applications of this statute).

Services Procurement  Act

32.402 General.

(a) A limitation on authority to grant advance payments
under Pub. L. 85-804 (50 U.S.C. 1431-1435) is described at
50.102-3(b)(4).

(b) Advance payments may be provided on any type of
contract; however, the agency shall authorize advance pay-
ments sparingly. Except for the contracts described in
32.403(a) and (b), advance payment is the least preferred
method of contract financing (see 32.106) and generally they
should not be authorized if other types of financing are rea-
sonably available to the contractor in adequate amounts.
Loans and credit at excessive interest rates or other exorbitant
charges, or loans from other Government agencies, are not
considered reasonably available financing.

(c) If statutory requirements and standards for advance
payment determinations are met, the contracting officer shall
generally recommend that the agency authorize advance
payments.

(1) The statutory requirements are that—
(i) The contractor gives adequate security;
(ii)) The advance payments will not exceed the
unpaid contract price (see 32.410(b), paragraph (a)(2)); and
(iii) The agency head or designee determines, based
on written findings, that the advance payment—
(A) Is in the public interest (under 32.401(a) or

(b)); or
(B) Facilitates the national defense (under
32.401(c)).
(2) The standards for advance payment determinations
are that—

(1) The advance payments will not exceed the con-
tractor’s interim cash needs based on—
(A) Analysis of the cash flow required for con-
tract performance;
(B) Consideration of the reimbursement or other
payment cycle; and
(C) To the extent possible, employment of the
contractor’s own working capital;
(i1) The advance payments are necessary to supple-
ment other funds or credit available to a contractor;
(iii) The recipient is otherwise qualified as a respon-
sible contractor;
(iv) The Government will benefit from performance
prospects or there are other practical advantages; and
(v) The case fits one or more of the categories
described in 32.403.

(d) If necessary, the agency may authorize advance pay-
ments in addition to progress or partial payments on the same
contract (see 32.501-1(c)).

(e) Each agency that provides advance payments shall—

(1) Place the responsibility for making findings and
determinations, and for approval of contract terms concerning
advance payments (see 32.410), at an organizational level
high enough to ensure uniform application of this subpart (see
the limitation at 50.102-1(b) which also applies to advance
payments authorized under Pub. L. 85-804
(50 U.S.C. 1431-1435)); and

(2) Establish procedures for coordination, before
advance payment authorization, with the activity that pro-
vides contract financing support.

(f) If the contract provides for advance payments under
Pub. L. 85-804, the contracting officer shall ensure conform-
ance with the requirements of 50.103-7.

32.403 Applicability.

Advance payments may be considered useful and appro-
priate for the following:

(a) Contracts for experimental, research, or development
work with nonprofit educational or research institutions.

(b) Contracts solely for the management and operation of
Government-owned plants.

(c) Contracts for acquisition, at cost, of property for Gov-
ernment ownership.

(d) Contracts of such a highly classified nature that the
agency considers it undesirable for national security to permit
assignment of claims under the contract.

(e) Contracts entered into with financially weak contrac-
tors whose technical ability is considered essential to the
agency. In these cases, the agency shall closely monitor the
contractor’s performance and financial controls to reduce the
Government’s financial risk.

32.4-1
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(f) Contracts for which a loan by a private financial insti-
tution is not practicable, whether or not a loan guarantee under
this part is issued; for example, if—

(1) Financing institutions will not assume a reasonable
portion of the risk under a guaranteed loan;

(2) Loans with reasonable interest rates or finance
charges are not available to the contractor; or

(3) Contracts involve operations so remote from a finan-
cial institution that the institution could not be expected to
suitably administer a guaranteed loan.

(g) Contracts with small business concerns, under which
circumstances that make advance payments appropriate often
occur (but see 32.104(b)).

(h) Contracts under which exceptional circumstances
make advance payments the most advantageous contract
financing method for both the Government and the contractor.

32.404 Exclusions.
(a) This subpart does not apply to advance payments autho-
rized by law for—
(1) Rent;
(2) Tuition;
(3) Insurance premiums;
(4) Expenses of investigations in foreign countries;
(5) Extension or connection of public utilities for Gov-
ernment buildings or installations;
(6) Subscriptions to publications;
(7) Purchases of supplies or services in foreign coun-
tries, if—
(i) The purchase price does not exceed $10,000 (or
equivalent amount of the applicable foreign currency); and
(i) The advance payment is required by the laws or
government regulations of the foreign country concerned;
(8) Enforcement of the customs or narcotics laws; or
(9) Other types of transactions excluded by agency pro-
cedures under statutory authority.
(b) Agencies may issue their own instructions to deal with
advance payment items in paragraph (a) of this section autho-
rized under statutes relevant to their agencies.

32.405 Applying Pub. L. 85-804 to advance payments
under sealed bid contracts.

(a) Actions that designated agencies may take to facilitate
the national defense without regard to other provisions of law
relating to contracts, as explained in 50.101-1(a), also include
making advance payments. These advance payments may be
made at or after award of sealed bid contracts, as well as nego-
tiated contracts.

(b) Bidders may request advance payments before or after
award, even if the invitation for bids does not contain an
advance payment provision. However, the contracting officer
shall reject any bid requiring that advance payments be pro-
vided as a basis for acceptance.

32.4-2

(¢) When advance payments are requested, the agency
may—

(1) Enter into the contract and provide for advance pay-
ments conforming to this Part 32;

(2) Enter into the contract without providing for
advance payments if the contractor does not actually need
advance payments; or

(3) Deny award of the contract if the request for advance
payments has been disapproved under 32.409-2 and funds
adequate for performance are not otherwise available to the
offeror.

32.406 Letters of credit.

(a) The Department of the Treasury (Treasury) prescribes
regulations and instructions covering the use of letters of
credit for advance payments under contracts. See Treasury
Department Circular 1075 (31 CFR Part 205), and the imple-
menting instructions in the Treasury Financial Manual, avail-
able in offices providing financial advice and assistance.

(b) If agencies provide advance payments to contractors,
use of the following methods is required unless the agency has
obtained a waiver from the Treasury Department:

(1) By letter of credit if the contracting agency expects
to have a continuing relationship with the contractor for a year
or more, with advances totaling at least $120,000 a year.

(2) By direct Treasury check if the circumstances do not
meet the criteria in paragraph (b)(1) of this section.

(c) If the agency has entered into multiple contracts (or a
combination of contract(s) and assistance agreement(s))
involving eligibility of a contractor for more than one letter of
credit, the agency shall follow arrangements made under
Treasury procedures for—

(1) Consolidating funding to the same contractor under
one letter of credit or

(2) Replacing multiple letters of credit with a single let-
ter of credit.

(d) The letter of credit enables the contractor to withdraw
Government funds in amounts needed to cover its own dis-
bursements of cash for contract performance. Whenever fea-
sible, the agency shall, under the direction and approval of the
Department of the Treasury, use a letter of credit method that
requires the contractor not to withdraw the Government funds
until the contractor’s checks have been—

(1) Forwarded to the payees (delay of drawdown tech-
nique), or

(2) Presented to the contractor’s bank for payment
(checks paid technique) (see 31 CFR 205.3 and 205.4(d)).

(¢) The Treasury regulations provide for terminating the
advance financing arrangement if the contractor is unwilling
or unable to minimize the elapsed time between receipt of the
advance and disbursement of the funds. In such cases, if rever-
sion to normal payment methods is not feasible, the Treasury
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Subpart 33.2—Disputes and Appeals

33.201 Definitions.

As used in this subpart—

“Accrual of a claim” means the date when all events, that
fix the alleged liability of either the Government or the con-
tractor and permit assertion of the claim, were known or
should have been known. For liability to be fixed, some injury
must have occurred. However, monetary damages need not
have been incurred.

“Alternative dispute resolution (ADR)” means any type of
procedure or combination of procedures voluntarily used to
resolve issues in controversy. These procedures may include,
but are not limited to, conciliation, facilitation, mediation,
fact-finding, minitrials, arbitration, and use of ombudsmen.

“Defective certification” means a certificate which alters
or otherwise deviates from the language in 33.207(c) or which
is not executed by a person duly authorized to bind the con-
tractor with respect to the claim. Failure to certify shall not be
deemed to be a defective certification.

“Issue in controversy” means a material disagreement
between the Government and the contractor that—

(1) May result in a claim; or
(2) Is all or part of an existing claim.

“Misrepresentation of fact” means a false statement of sub-
stantive fact, or any conduct which leads to the belief of a sub-
stantive fact material to proper understanding of the matter in
hand, made with intent to deceive or mislead.

33.202 Contract Disputes Act of 1978.

The Contract Disputes Act of 1978, as amended
(41 U.S.C. 601-613) (the Act), establishes procedures and
requirements for asserting and resolving claims subject to the
Act. In addition, the Act provides for—

(a) The payment of interest on contractor claims;

(b) Certification of contractor claims; and

(c) A civil penalty for contractor claims that are fraudulent
or based on a misrepresentation of fact.

33.203 Applicability.

(a) Except as specified in paragraph (b) of this section, this
part applies to any express or implied contract covered by the
Federal Acquisition Regulation.

(b) This subpart does not apply to any contract with—

(1) A foreign government or agency of that government,
or

(2) An international organization or a subsidiary body
of that organization, if the agency head determines that the
application of the Act to the contract would not be in the pub-
lic interest.

(c) This part applies to all disputes with respect to contract-
ing officer decisions on matters “arising under” or “relating
to” a contract. Agency Boards of Contract Appeals (BCA’s)

authorized under the Act continue to have all of the authority
they possessed before the Act with respect to disputes arising
under a contract, as well as authority to decide disputes relat-
ing to a contract. The clause at 52.233-1, Disputes, recognizes
the “all disputes” authority established by the Act and states
certain requirements and limitations of the Act for the guid-
ance of contractors and contracting agencies. The clause is not
intended to affect the rights and obligations of the parties as
provided by the Act or to constrain the authority of the statu-
tory agency BCA’s in the handling and deciding of contractor
appeals under the Act.

33.204 Policy.

The Government’s policy is to try to resolve all contractual
issues in controversy by mutual agreement at the contracting
officer’s level. Reasonable efforts should be made to resolve
controversies prior to the submission of a claim. Agencies are
encouraged to use ADR procedures to the maximum extent
practicable. Certain factors, however, may make the use of
ADR inappropriate (see 5 U.S.C. 572(b)). Except for arbitra-
tion conducted pursuant to the Administrative Dispute Reso-
lution Act (ADRA), (5 U.S.C. 571, etseq.) agencies have
authority which is separate from that provided by the ADRA
touse ADR procedures to resolve issues in controversy. Agen-
cies may also elect to proceed under the authority and require-
ments of the ADRA.

33.205 Relationship of the Act to Pub. L. 85-804.

(a) Requests for relief under Public Law 85-804
(50 U.S.C. 1431-1435) are not claims within the Contract
Disputes Act of 1978 or the Disputes clause at 52.233-1, Dis-
putes, and shall be processed under Subpart 50.1, Extraordi-
nary Contractual Actions. However, relief formerly available
only under Public Law 85-804; i.e., legal entitlement to
rescission or reformation for mutual mistake, is now available
within the authority of the contracting officer under the Con-
tract Disputes Act of 1978 and the Disputes clause. In case of
a question whether the contracting officer has authority to set-
tle or decide specific types of claims, the contracting officer
should seek legal advice.

(b) A contractor’s allegation that it is entitled to rescission
or reformation of its contract in order to correct or mitigate the
effect of a mistake shall be treated as a claim under the Act.
A contract may be reformed or rescinded by the contracting
officer if the contractor would be entitled to such remedy or
relief under the law of Federal contracts. Due to the complex
legal issues likely to be associated with allegations of legal
entitlement, contracting officers shall make written decisions,
prepared with the advice and assistance of legal counsel,
either granting or denying relief in whole or in part.

(c) A claim that is either denied or not approved in its
entirety under paragraph (b) of this section may be cognizable
as a request for relief under Public Law 85-804 as imple-
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mented by Subpart 50.1. However, the claim must first be sub-
mitted to the contracting officer for consideration under the
Contract Disputes Act of 1978 because the claim is not cog-
nizable under Public Law 85-804, as implemented by
Subpart 50.1, unless other legal authority in the agency con-
cerned is determined to be lacking or inadequate.

33.206 Initiation of a claim.

(a) Contractor claims shall be submitted, in writing, to the
contracting officer for a decision within 6 years after accrual
of a claim, unless the contracting parties agreed to a shorter
time period. This 6-year time period does not apply to con-
tracts awarded prior to October 1, 1995. The contracting
officer shall document the contract file with evidence of the
date of receipt of any submission from the contractor deemed
to be a claim by the contracting officer.

(b) The contracting officer shall issue a written decision on
any Government claim initiated against a contractor within
6 years after accrual of the claim, unless the contracting par-
ties agreed to a shorter time period. The 6-year period shall not
apply to contracts awarded prior to October 1, 1995, or to a
Government claim based on a contractor claim involving
fraud.

33.207 Contractor certification.

(a) Contractors shall provide the certification specified in
paragraph (c¢) of this section when submitting any claim
exceeding $100,000.

(b) The certification requirement does not apply to issues
in controversy that have not been submitted as all or part of a
claim.

(c) The certification shall state as follows:

I certify that the claim is made in good faith; that the sup-
porting data are accurate and complete to the best of my knowl-
edge and belief; that the amount requested accurately reflects
the contract adjustment for which the contractor believes the
Government is liable; and that I am duly authorized to certify
the claim on behalf of the contractor.

(d) The aggregate amount of both increased and decreased
costs shall be used in determining when the dollar thresholds
requiring  certification are met (see example in
15.403-4(a)(1)(iii) regarding cost or pricing data).

(e) The certification may be executed by any person duly
authorized to bind the contractor with respect to the claim.

(f) A defective certification shall not deprive a court or an
agency BCA of jurisdiction over that claim. Prior to the entry
of a final judgment by a court or a decision by an agency BCA,
however, the court or agency BCA shall require a defective
certification to be corrected.

33.2-2

33.208 Interest on claims.

(a) The Government shall pay interest on a contractor’s
claim on the amount found due and unpaid from the date
that—

(1) The contracting officer receives the claim (certified
if required by 33.207(a)); or

(2) Payment otherwise would be due, if that date is later,
until the date of payment.

(b) Simple interest on claims shall be paid at the rate, fixed
by the Secretary of the Treasury as provided in the Act, which
is applicable to the period during which the contracting officer
receives the claim and then at the rate applicable for each
6-month period as fixed by the Treasury Secretary during the
pendency of the claim. (See 32.614 for the right of the Gov-
ernment to collect interest on its claims against a contractor.)

(c) With regard to claims having defective certifications,
interest shall be paid from either the date that the contracting
officer initially receives the claim or October 29, 1992,
whichever is later. However, if a contractor has provided a
proper certificate prior to October 29, 1992, after submission
of a defective certificate, interest shall be paid from the date
of receipt by the Government of a proper certificate.

33.209 Suspected fraudulent claims.

If the contractor is unable to support any part of the claim
and there is evidence that the inability is attributable to mis-
representation of fact or to fraud on the part of the contractor,
the contracting officer shall refer the matter to the agency offi-
cial responsible for investigating fraud.

33.210 Contracting officer’s authority.

Except as provided in this section, contracting officers are
authorized, within any specific limitations of their warrants,
to decide or resolve all claims arising under or relating to a
contract subject to the Act. In accordance with agency policies
and 33.214, contracting officers are authorized to use ADR
procedures to resolve claims. The authority to decide or
resolve claims does not extend to—

(a) A claim or dispute for penalties or forfeitures pre-
scribed by statute or regulation that another Federal agency is
specifically authorized to administer, settle, or determine; or

(b) The settlement, compromise, payment, or adjustment
of any claim involving fraud.

33.211 Contracting officer’s decision.

(a) When a claim by or against a contractor cannot be sat-
isfied or settled by mutual agreement and a decision on the
claim is necessary, the contracting officer shall—

(1) Review the facts pertinent to the claim;

(2) Secure assistance from legal and other advisors;

(3) Coordinate with the contract administration office or
contracting office, as appropriate; and

(4) Prepare a written decision that shall include a—
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43.000 Scope of part.

This part prescribes policies and procedures for preparing
and processing contract modifications for all types of con-
tracts including construction and architect-engineer contracts.
It does not apply to—

(a) Orders for supplies or services not otherwise changing
the terms of contracts or agreements (e.g., delivery orders
under indefinite-delivery contracts); or

(b) Modifications for extraordinary contractual relief (see

Subpart 50.1).
Subpart 43.1—General

43.101 Definitions.

As used in this part—

“Administrative change” means a unilateral (see
43.103(b)) contract change, in writing, that does not affect the
substantive rights of the parties (e.g., a change in the paying
office or the appropriation data).

“Effective date”™—

(1) For a solicitation amendment, change order, or
administrative change, the effective date shall be the issue
date of the amendment, change order, or administrative
change.

(2) For a supplemental agreement, the effective date
shall be the date agreed upon by the contracting parties.

(3) For a modification issued as a confirming notice of
termination for the convenience of the Government, the effec-
tive date of the confirming notice shall be the same as the
effective date of the initial notice.

(4) For a modification converting a termination for
default to a termination for the convenience of the Govern-
ment, the effective date shall be the same as the effective date
of the termination for default.

(5) For a modification confirming the termination con-
tracting officer’s previous letter determination of the amount
due in settlement of a contract termination for convenience,
the effective date shall be the same as the effective date of the
previous letter determination.

43.102 Policy.

(a) Only contracting officers acting within the scope of
their authority are empowered to execute contract modifica-
tions on behalf of the Government. Other Government per-
sonnel shall not—

(1) Execute contract modifications;

(2) Act in such a manner as to cause the contractor to
believe that they have authority to bind the Government; or

(3) Direct or encourage the contractor to perform work
that should be the subject of a contract modification.

(b) Contract modifications, including changes that could
be issued unilaterally, shall be priced before their execution if
this can be done without adversely affecting the interest of the

Government. If a significant cost increase could result from a
contract modification and time does not permit negotiation of
a price, at least a maximum price shall be negotiated unless
impractical.

(c) The Federal Acquisition Streamlining Act of 1994,
Public Law 103-355 (FASA), and Section 4402 of the
Clinger-Cohen Act of 1996, Public Law 104-106, authorize,
but do not require, contracting officers, if requested by the
prime contractor, to modify contracts without requiring con-
sideration to incorporate changes authorized by FASA or
Clinger-Cohen Act amendments into existing contracts. Con-
tracting officers are encouraged, if appropriate, to modify
contracts without requiring consideration to incorporate these
new policies. The contract modification should be accom-
plished by inserting into the contract, as a minimum, the cur-
rent version of the applicable FAR clauses.

43.103 Types of contract modifications.

Contract modifications are of the following types:

(a) Bilateral. A bilateral modification (supplemental
agreement) is a contract modification that is signed by the
contractor and the contracting officer. Bilateral modifications
are used to—

(1) Make negotiated equitable adjustments resulting
from the issuance of a change order;

(2) Definitize letter contracts; and

(3) Reflect other agreements of the parties modifying
the terms of contracts.

(b) Unilateral. A unilateral modification is a contract mod-
ification that is signed only by the contracting officer. Unilat-
eral modifications are used, for example, to—

(1) Make administrative changes;

(2) Issue change orders;

(3) Make changes authorized by clauses other than a
changes clause (e.g., Property clause, Options clause, or Sus-
pension of Work clause); and

(4) Issue termination notices.

43.104 Notification of contract changes.

(a) When a contractor considers that the Government has
effected or may effect a change in the contract that has not
been identified as such in writing and signed by the contract-
ing officer, it is necessary that the contractor notify the Gov-
ernment in writing as soon as possible. This will permit the
Government to evaluate the alleged change and—

(1) Confirm that it is a change, direct the mode of further
performance, and plan for its funding;

(2) Countermand the alleged change; or

(3) Notify the contractor that no change is considered to
have occurred.

(b) The clause at 52.243-7, Notification of Changes, which
is prescribed in 43.107—

43.1-1
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(1) Incorporates the policy expressed in paragraph (a)
of this section;

(2) Requires the contractor to notify the Government
promptly of any Government conduct that the contractor con-
siders a change to the contract, and

(3) Specifies the responsibilities of the contractor and
the Government with respect to such notifications.

43.105 Availability of funds.

(a) The contracting officer shall not execute a contract
modification that causes or will cause an increase in funds
without having first obtained a certification of fund availabil-
ity, except for modifications to contracts that—

(1) Are conditioned on availability of funds (see
32.703-2); or

(2) Contain a limitation of cost or funds clause (see
32.704).

(b) The certification required by paragraph (a) of this sec-
tion shall be based on the negotiated price, except that modi-

43.1-2

fications executed before agreement on price may be based on
the best available estimate of cost.

43.106 [Reserved]

43.107 Contract clause.

The contracting officer may insert a clause substantially
the same as the clause at 52.243-7, Notification of Changes,
in solicitations and contracts. The clause is available for use
primarily in negotiated research and development or supply
contracts for the acquisition of major weapon systems or prin-
cipal subsystems. If the contract amount is expected to be less
than $1,000,000, the clause shall not be used, unless the con-
tracting officer anticipates that situations will arise that may
result in a contractor alleging that the Government has
effected changes other than those identified as such in writing
and signed by the contracting officer.
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50.000 Scope of part.

This part—

(a)(1) Prescribes policies and procedures for entering into,
amending, or modifying contracts in order to facilitate the
national defense under the extraordinary emergency authority
granted by Public Law 85-804 (50 U.S.C. 1431-1434) and
Executive Order 10789, dated November 14, 1958. It does not
cover advance payments (see Subpart 32.4); and

(2) Implements indemnification authority granted by
Pub. L. 85-804 and paragraph 1A of E.O. 10789 with respect
to any matter that has been, or could be, designated by the Sec-
retary of Homeland Security as a qualified anti-terrorism tech-
nology as defined in the Support Anti-terrorism by Fostering
Effective Technologies Act of 2002 (SAFETY Act); and

(b) Implements SAFETY Act liability protections to pro-
mote development and use of anti-terrorism technologies.

Subpart 50.1—Extraordinary Contractual
Actions

50.100 Definitions.

As used in this part—

“Approving authority” means an agency official or con-
tract adjustment board authorized to approve actions under
Pub. L. 85-804 and E.O. 10789.

“Secretarial level” means a level at or above the level of a
deputy assistant agency head, or a contract adjustment board.

50.101 General.

50.101-1 Authority.

(a) Pub. L. 85-804 empowers the President to authorize
agencies exercising functions in connection with the national
defense to enter into, amend, and modify contracts, without
regard to other provisions of law related to making, perform-
ing, amending, or modifying contracts, whenever the Presi-
dent considers that such action would facilitate the national
defense.

(b) E.O. 10789 authorizes the heads of the following agen-
cies to exercise the authority conferred by Pub. L. 85-804 and
to delegate it to other officials within the agency: the Govern-
ment Printing Office; the Department of Homeland Security;
the Tennessee Valley Authority; the National Aeronautics and
Space Administration; the General Services Administration;
the Defense, Army, Navy, Air Force, Treasury, Interior, Agri-
culture, Commerce, and Transportation Departments; the
Department of Energy for functions transferred to that Depart-
ment from other authorized agencies; and any other agency
that may be authorized by the President.

50.101-2 Policy.
(a) The authority conferred by Pub. L. 85-804 may not—

(1) Be used in a manner that encourages carelessness
and laxity on the part of persons engaged in the defense effort;
or

(2) Be relied upon when other adequate legal authority
exists within the agency.

(b) Actions authorized under Pub. L. 85-804 shall be
accomplished as expeditiously as practicable, consistent with
the care, restraint, and exercise of sound judgment appropriate
to the use of such extraordinary authority.

(c) Certain kinds of relief previously available only under
Pub. L. 85-804; e.g., rescission or reformation for mutual mis-
take, are now available under the authority of the Contract
Disputes Act of 1978. In accordance with paragraph (a)(2) of
this subsection, Part 33 must be followed in preference to
Subpart 50.1 for such relief. In case of doubt as to whether
Part 33 applies, the contracting officer should seek legal
advice.

50.101-3 Records.

Agencies shall maintain complete records of all actions
taken under this Subpart 50.1. For each request for relief pro-
cessed, these records shall include, as a minimum—

(a) The contractor’s request;

(b) All relevant memorandums, correspondence, affida-
vits, and other pertinent documents;

(¢) The Memorandum of Decision (see 50.103-6 and
50.104-2); and

(d) A copy of the contractual document implementing an
approved request.

50.102 Delegation of and limitations on exercise of
authority.

50.102-1 Delegation of authority.

An agency head may delegate in writing authority under
Pub. L. 85-804 and E.O. 10789, subject to the following lim-
itations:

(a) Authority delegated shall be to a level high enough to
ensure uniformity of action.

(b) Authority to approve requests to obligate the Govern-
ment in excess of $55,000 may not be delegated below the sec-
retarial level.

(c) Regardless of dollar amount, authority to approve any
amendment without consideration that increases the contract
price or unit price may not be delegated below the secretarial
level, except in extraordinary cases or classes of cases when
the agency head finds that special circumstances clearly jus-
tify such delegation.

(d) Regardless of dollar amount, authority to indemnify
against unusually hazardous or nuclear risks, including exten-
sion of such indemnification to subcontracts, shall be exer-
cised only by the Secretary or Administrator of the agency

50.1-1
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concerned, the Public Printer, or the Chairman of the Board of
Directors of the Tennessee Valley Authority (see 50.104-3).

50.102-2 Contract adjustment boards.

An agency head may establish a contract adjustment board
with authority to approve, authorize, and direct appropriate
action under this Subpart 50.1 and to make all appropriate
determinations and findings. The decisions of the board shall
not be subject to appeal; however, the board may reconsider
and modify, correct, or reverse its previous decisions. The
board shall determine its own procedures and have authority
to take all action necessary or appropriate to conduct its func-
tions.

50.102-3 Limitations on exercise of authority.
(a) Pub. L. 85-804 is not authority for—

(1) Using a cost-plus-a-percentage-of-cost system of
contracting;

(2) Making any contract that violates existing law lim-
iting profit or fees;

(3) Providing for other than full and open competition
for award of contracts for supplies or services; or

(4) Waiving any bid bond, payment bond, performance
bond, or other bond required by law.

(b) No contract, amendment, or modification shall be made
under Pub. L. 85-804’s authority—

(1) Unless the approving authority finds that the action
will facilitate the national defense;

(2) Unless other legal authority within the agency con-
cerned is deemed to be lacking or inadequate;

(3) Except within the limits of the amounts appropriated
and the statutory contract authorization (however, indemnifi-
cation agreements authorized by an agency head (50.104-3)
are not limited to amounts appropriated or to contract autho-
rization); and

(4) That will obligate the Government for any amount
over $28.5 million, unless the Senate and House Committees
on Armed Services are notified in writing of the proposed
obligation and 60 days of continuous session of Congress
have passed since the transmittal of such notification. How-
ever, this paragraph (b)(4) does not apply to indemnification
agreements authorized under 50.104-3.

(c) No contract shall be amended or modified unless the
contractor submits a request before all obligations (including
final payment) under the contract have been discharged. No
amendment or modification shall increase the contract price
to an amount higher than the lowest rejected bid of any
responsible bidder, if the contract was negotiated under 10
U.S.C. 2304(a)(15) or 41 U.S.C. 252(c)(14), or FAR
14.404-1(%).

(d) No informal commitment shall be formalized unless—
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(1) The contractor submits a written request for pay-
ment within 6 months after furnishing, or arranging to furnish,
supplies or services in reliance upon the commitment; and

(2) The approving authority finds that, at the time the
commitment was made, it was impracticable to use normal
contracting procedures.

(e) The exercise of authority by officials below the secre-
tarial level is subject to the following additional limitations:

(1) The action shall not—

(i) Release a contractor from performance of an obli-
gation over $55,000;

(i1) Result in an increase in cost to the Government
over $55,000;

(ii1) Deal with, or directly affect, any matter that has
been submitted to the Government Accountability Office; or

(iv) Involve disposal of Government surplus prop-
erty.

(2) Mistakes shall not be corrected by an action obligat-
ing the Government for over $1,000, unless the contracting
officer receives notice of the mistake before final payment.

(3) The correction of a contract because of a mistake in
its making shall not increase the original contract price to an
amount higher than the next lowest responsive offer of a
responsible offeror.

(f) No executive department or agency shall exercise the
indemnification authority granted under paragraph 1A of E.O.
10789 with respect to any supply or service that has been, or
could be, designated by the Secretary of Homeland Security
as a qualified anti-terrorism technology unless—

(1) For the Department of Defense, the Secretary of
Defense has determined that the exercise of authority under
E.O. 10789 is necessary for the timely and effective conduct
of the United States military or intelligence activities, after
consideration of the authority provided under the SAFETY
Act (Subtitle G of title VIII of the Homeland Security Act of
2002, 6 U.S.C. 441-444); or

(2) For other departments and agencies that have
authority under E.O. 10789—

(1) The Secretary of Homeland Security has advised
whether the use of the authority under the SAFETY Act would
be appropriate; and

(i) The Director of the Office of Management and
Budget has approved the exercise of authority under the Exec-
utive order.

50.103 Contract adjustments.

This section prescribes standards and procedures for pro-
cessing contractors’ requests for contract adjustment under
Pub. L. 85-804 and E.O. 10789.

50.103-1 General.
The fact that losses occur under a contract is not sufficient
basis for exercising the authority conferred by Pub. L. 85-804.



http://uscode.house.gov
http://uscode.house.gov
http://uscode.house.gov
http://uscode.house.gov

FAC 2005-21 NOVEMBER 7, 2007

SUBPART 50.1—EXTRAORDINARY CONTRACTUAL ACTIONS

50.103-4

Whether appropriate action will facilitate the national defense
is a judgment to be made on the basis of all of the facts of the
case. Although it is impossible to predict or enumerate all the
types of cases in which action may be appropriate, examples
are included in 50.103-2. Even if all of the factors in any of
the examples are present, other considerations may warrant
denying a contractor's request for contract adjustment. The
examples are not intended to exclude other cases in which the
approving authority determines that the circumstances war-
rant action.

50.103-2 Types of contract adjustment.

(a) Amendments without consideration. (1)  When an
actual or threatened loss under a defense contract, however
caused, will impair the productive ability of a contractor
whose continued performance on any defense contract or
whose continued operation as a source of supply is found to
be essential to the national defense, the contract may be
amended without consideration, but only to the extent neces-
sary to avoid such impairment to the contractor’s productive
ability.

(2) When a contractor suffers a loss (not merely a
decrease in anticipated profits) under a defense contract
because of Government action, the character of the action will
generally determine whether any adjustment in the contract
will be made, and its extent. When the Government directs its
action primarily at the contractor and acts in its capacity as the
other contracting party, the contract may be adjusted in the
interest of fairness. Thus, when Government action, while not
creating any liability on the Government’s part, increases per-
formance cost and results in a loss to the contractor, fairness
may make some adjustment appropriate.

(b) Correcting mistakes. (1) A contract may be amended
or modified to correct or mitigate the effect of a mistake. The
following are examples of mistakes that may make such
action appropriate:

(i) A mistake or ambiguity consisting of the failure
to express, or express clearly, in a written contract, the agree-
ment as both parties understood it.

(1) A contractor’s mistake so obvious that it was or
should have been apparent to the contracting officer.

(iii) A mutual mistake as to a material fact.

(2) Amending contracts to correct mistakes with the
least possible delay normally will facilitate the national
defense by expediting the contracting program and assuring
contractors that mistakes will be corrected expeditiously and
fairly.

(¢) Formalizing informal commitments. Under certain cir-
cumstances, informal commitments may be formalized to per-
mit payment to persons who have taken action without a
formal contract; for example, when a person, responding to an
agency official’s written or oral instructions and relying in
good faith upon the official’s apparent authority to issue them,

has furnished or arranged to furnish supplies or services to the
agency, or to a defense contractor or subcontractor, without
formal contractual coverage. Formalizing commitments
under such circumstances normally will facilitate the national
defense by assuring such persons that they will be treated
fairly and paid expeditiously.

50.103-3 Contract adjustment.

(a) Contractor requests. A contractor seeking a contract
adjustment shall submit a request in duplicate to the contract-
ing officer or an authorized representative. The request, nor-
mally a letter, shall state as a minimum—

(1) The precise adjustment requested,

(2) The essential facts, summarized chronologically in
narrative form;

(3) The contractor’s conclusions based on these facts,
showing, in terms of the considerations set forth in 50.103-1
and 50.103-2, when the contractor considers itself entitled to
the adjustment; and

(4) Whether or not—

(i) All obligations under the contracts involved have
been discharged;

(i1) Final payment under the contracts involved has
been made;

(ii1) Any proceeds from the request will be subject to
assignment or other transfer, and to whom; and

(iv) The contractor has sought the same, or a similar
or related, adjustment from the Government Accountability
Office or any other part of the Government, or anticipates
doing so.

(b) Contractor certification. A contractor seeking a con-
tract adjustment that exceeds the simplified acquisition
threshold shall, at the time the request is submitted, submit a
certification by a person authorized to certify the request on
behalf of the contractor that—

(1) The request is made in good faith; and

(2) The supporting data are accurate and complete to the
best of that person’s knowledge and belief.

50.103-4 Facts and evidence.

(a) General. When it is appropriate, the contracting officer
or other agency official shall request the contractor to support
any request made under 50.103-3(a) with any of the following
information:

(1) A brief description of the contracts involved, the
dates of execution and amendments, the items being acquired,
the price or prices, the delivery schedules, and any special
contract provisions relevant to the request.

(2) A history of performance indicating when work
under the contracts or commitments began, the progress made
to date, an exact statement of the contractor’s remaining obli-
gations, and the contractor’s expectations regarding comple-
tion.
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(3) A statement of payments received, due, and yet to be
received or to become due, including advance and progress
payments; amounts withheld by the Government; and infor-
mation as to any obligations of the Government yet to be per-
formed under the contracts.

(4) A detailed analysis of the request’s monetary ele-
ments, including precisely how the actual or estimated dollar
amount was determined and the effect of approval or denial on
the contractor’s profits before Federal income taxes.

(5) A statement of the contractor’s understanding of
why the request’s subject matter cannot now, and could not at
the time it arose, be disposed of under the contract terms.

(6) The best supporting evidence available to the con-
tractor, including contemporaneous memorandums, corre-
spondence, and affidavits.

(7) Relevant financial statements, cost analyses, or
other such data, preferably certified by a certified public
accountant, as necessary to support the request’s monetary
elements.

(8) A list of persons connected with the contracts who
have factual knowledge of the subject matter, including, when
possible, their names, offices or titles, addresses, and tele-
phone numbers.

(9) A statement and evidence of steps taken to reduce
losses and claims to a minimum.

(10) Any other relevant statements or evidence that may
be required.

(b) Amendments without consideration-essentiality a fac-
tor. When a request involves possible amendment without
consideration, and essentiality to the national defense is a fac-
tor (50.103-2(a)(1)), the contractor may be asked to furnish,
in addition to the facts and evidence listed in paragraph (a) of
this subsection, any of the following information:

(1) A statement and evidence of the contractor’s origi-
nal breakdown of estimated costs, including contingency
allowances, and profit.

(2) A statement and evidence of the contractor’s present
estimate of total costs under the contracts involved if it is
enabled to complete them, broken down between costs
accrued to date and completion costs, and between costs paid
and those owed.

(3) A statement and evidence of the contractor’s esti-
mate of the final price of the contracts, taking into account all
known or contemplated escalation, changes, extras, and the
like.

(4) A statement of any claims known or contemplated
by the contractor against the Government involving the con-
tracts, other than those stated in response to paragraph (b)(3)
of this subsection.

(5) An estimate of the contractor’s total profit or loss
under the contracts if it is enabled to complete them at the esti-
mated final contract price, broken down between profit or loss
to date and completion profit or loss.
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(6) An estimate of the contractor’s total profit or loss
from other Government business and all other sources, from
the date of the first contract involved to the estimated comple-
tion date of the last contract involved.

(7) A statement of the amount of any tax refunds to date,
and an estimate of those anticipated, for the period from the
date of the first contract involved to the estimated completion
date of the last contract involved.

(8) A detailed statement of efforts the contractor has
made to obtain funds from commercial sources to enable con-
tract completion.

(9) A statement of the minimum amount the contractor
needs as an amendment without consideration to enable con-
tract completion, and the detailed basis for that amount.

(10) An estimate of the time required to complete each
contract if the request is granted.

(11) A statement of the factors causing the loss under
the contracts involved.

(12) A statement of the course of events anticipated if
the request is denied.

(13) Balance sheets, preferably certified by a certified
public accountant, (i) for the contractor’s fiscal year immedi-
ately preceding the date of the first contract, (ii) for each sub-
sequent fiscal year, (iii) as of the request date, and (iv)
projected as of the completion date of all the contracts
involved (assuming the contractor is enabled to complete
them at the estimated final prices), together with income state-
ments for annual periods subsequent to the date of the first bal-
ance sheet. Balance sheets and income statements should be
both consolidated and broken down by affiliates. They should
show all transactions between the contractor and its affiliates,
stockholders, and partners, including loans to the contractor
guaranteed by any stockholder or partner.

(14) A list of all salaries, bonuses, and other compensa-
tion paid or furnished to the principal officers or partners, and
of all dividends and other withdrawals, and of all payments to
stockholders in any form since the date of the first contract
involved.

(c) Amendments without consideration-essentiality not a
factor. When a request involves possible amendment without
consideration because of Government action, and essentiality
to the national defense is not a factor (50.103-2(a)(2)), the
contractor may be asked to furnish, in addition to the facts and
evidence listed in paragraph (a) of this subsection, any of the
following information:

(1) A clear statement of the precise Government action
that the contractor considers to have caused a loss under the
contract, with evidence to support each essential fact.

(2) A statement and evidence of the contractor’s origi-
nal breakdown of estimated costs, including contingency
allowances, and profit.

(3) The estimated total loss under the contract, with
detailed supporting analysis.
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(4) The estimated loss resulting specifically from the
Government action, with detailed supporting analysis.

(d) Correcting mistakes. When a request involves possible
correction of a mistake (50.103-2(b)), the contractor may be
asked to furnish, in addition to the facts and evidence listed in
paragraph (a) of this subsection, any of the following infor-
mation:

(1) A statement and evidence of the precise error made,
ambiguity existing, or misunderstanding arising, showing
what it consists of, how it occurred, and the intention of the
parties.

(2) A statement explaining when the mistake was dis-
covered, when the contracting officer was given notice of it,
and whether this notice was given before completion of work
under, or the effective termination date of, the contract.

(3) An estimate of profit or loss under the contract, with
detailed supporting analysis.

(4) An estimate of the increase in cost to the Govern-
ment resulting from the adjustment requested, with detailed
supporting analysis.

(e) Formalizing informal commitments. When a request
involves possible formalizing of an informal commitment
(50.103-2(c)), the contractor may be asked to furnish, in addi-
tion to the facts and evidence listed in paragraph (a) of this
subsection, any of the following information:

(1) Copies of any written instructions or assurances (or
a sworn statement of any oral instructions or assurances)
given the contractor, and identification of the Government
official who gave them.

(2) A statement as to when the contractor furnished or
arranged to furnish the supplies or services involved, and to
whom.

(3) Evidence that the contractor relied upon the instruc-
tions or assurances, with a full description of the circum-
stances that led to this reliance.

(4) Evidence that, when performing the work, the con-
tractor expected to be compensated directly for it by the Gov-
ernment and did not anticipate recovering the costs in some
other way.

(5) A cost breakdown supporting the amount claimed as
fair compensation for the work performed.

(6) A statement and evidence of the impracticability of
providing, in an appropriate contractual instrument, for the
work performed.

50.103-5 Processing cases.

(a) In response to a contractor request made in accordance
with 50.103-3(a), the contracting officer or an authorized rep-
resentative shall make a thorough investigation to establish
the facts necessary to decide a given case. Facts and evidence,
including signed statements of material facts within the
knowledge of individuals when documentary evidence is

lacking, and audits if considered necessary to establish finan-
cial or cost facts, shall be obtained from contractor and Gov-
ernment personnel.

(b) When a case involves matters of interest to more than
one Government agency, the interested agencies should main-
tain liaison with each other to determine whether joint action
should be taken.

(¢) When additional funds are required from another
agency, the contracting agency may not approve adjustment
requests before receiving advice that the funds will be avail-
able. The request for this advice shall give the contractor’s
name, the contract number, the amount of proposed relief, a
brief description of the contract, and the accounting classifi-
cation or fund citation. If the other agency makes additional
funds available, the agency considering the adjustment
request shall be solely responsible for any action taken on the
request.

(d) When essentiality to the national defense is an issue
(50.103-2(a)(1)), agencies considering requests for amend-
ment without consideration involving another agency shall
obtain advice on the issue from the other agency before mak-
ing the final decision. When this advice is received, the
agency considering the request for amendment without con-
sideration shall be responsible for taking whatever action is
appropriate.

50.103-6 Disposition.

When approving or denying a contractor’s request made in
accordance with 50.103-3(a), the approving authority shall
sign and date a Memorandum of Decision containing—

(a) The contractor’s name and address, the contract identi-
fication, and the nature of the request;

(b) A concise description of the supplies or services
involved;

(¢) The decision reached and the actual cost or estimated
potential cost involved, if any;

(d) A statement of the circumstances justifying the deci-
sion;

(e) Identification of any of the foregoing information clas-
sified “Confidential” or higher (instead of being included in
the memorandum, such information may be set forth in a sep-
arate classified document referenced in the memorandum);
and

(f) If some adjustment is approved, a statement in substan-
tially the following form: “I find that the action authorized
herein will facilitate the national defense.” The case files sup-
porting this statement will show the derivation and rationale
for the dollar amount of the award. When the dollar amount
exceeds the amounts supported by audit or other independent
reviews, the approving authority will further document the
rationale for deviating from the recommendation.

50.1-5
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50.103-7 Contract requirements.

(a) Pub. L. 85-804 and E.O. 10789 require that every con-
tract entered into, amended, or modified under this
Subpart 50.1 shall contain—

(1) A citation of Pub. L. 85-804 and E.O. 10789;

(2) A brief statement of the circumstances justifying the
action; and

(3) A recital of the finding that the action will facilitate
the national defense.

(b) The authority in 50.101-1(a) shall not be used to omit
from contracts, when otherwise required, the clauses at
52.203-5, Covenant Against Contingent Fees; 52.215-2,
Audit and Records-Negotiation; 52.222-4, Contract Work
Hours and Safety Standards Act-Overtime Compensation;
52.222-6, Davis-Bacon Act; 52.222-10, Compliance With
Copeland Act Requirements; 52.222-20, Walsh-Healey Pub-
lic Contracts Act; 52.222-26, Equal Opportunity; and
52.232-23, Assignment of Claims.

50.104 Residual powers.

This section prescribes standards and procedures for exer-
cising residual powers under Pub. L. 85-804. The term “resid-
ual powers” includes all authority under Pub. L. 85-804
except—

(a) That covered by section 50.103; and

(b) The authority to make advance payments (see

Subpart 32.4).

50.104-1 Standards for use.

Subject to the limitations in 50.102-3, residual powers may
be used in accordance with the policies in 50.101-2 when nec-
essary and appropriate, all circumstances considered. In
authorizing the inclusion of the clause at 52.250-1, Indemni-
fication Under Public Law 85-804, in a contract or subcon-
tract, an agency head may require the indemnified contractor
to provide and maintain financial protection of the type and
amount determined appropriate. In deciding whether to
approve use of the indemnification clause, and in determining
the type and amount of financial protection the indemnified
contractor is to provide and maintain, an agency head shall
consider such factors as self-insurance, other proof of finan-
cial responsibility, workers’ compensation insurance, and the
availability, cost, and terms of private insurance. The approval
and determination shall be final.

50.104-2 General.

(a) When approving or denying a proposal for the exercise
of residual powers, the approving authority shall sign and date
a Memorandum of Decision containing substantially the same
information called for by 50.103-6.

(b) Every contract entered into, amended, or modified
under residual powers shall comply with the requirements of
50.103-7.

50.1-6

50.104-3 Special procedures for unusually hazardous or
nuclear risks.

(a) Indemnification requests. (1) Contractor requests for
the indemnification clause to cover unusually hazardous or
nuclear risks should be submitted to the contracting officer
and shall include the following information:

(1) Identification of the contract for which the indem-
nification clause is requested.

(i1) Identification and definition of the unusually
hazardous or nuclear risks for which indemnification is
requested, with a statement indicating how the contractor
would be exposed to them.

(iii)) A statement, executed by a corporate official
with binding contractual authority, of all insurance coverage
applicable to the risks to be defined in the contract as unusu-
ally hazardous or nuclear, including—

(A) Names of insurance companies, policy num-
bers, and expiration dates;

(B) A description of the types of insurance pro-
vided (including the extent to which the contractor is self-
insured or intends to self-insure), with emphasis on identify-
ing the risks insured against and the coverage extended to per-
sons or property, or both;

(C) Dollar limits per occurrence and annually, and
any other limitation, for relevant segments of the total insur-
ance coverage;

(D) Deductibles, if any, applicable to losses under
the policies;

(E) Any exclusions from coverage under such
policies for unusually hazardous or nuclear risks; and

(F) Applicable workers’ compensation insurance
coverage.

(iv) The controlling or limiting factors for determin-
ing the amount of financial protection the contractor is to pro-
vide and maintain, with information regarding the availability,
cost, and terms of additional insurance or other forms of finan-
cial protection.

(v) Whether the contractor’s insurance program has
been approved or accepted by any Government agency; and
whether the contractor has an indemnification agreement cov-
ering similar risks under any other Government program, and,
if so, a brief description of any limitations.

(vi) If the contractor is a division or subsidiary of a
parent corporation—

(A) A statement of any insurance coverage of the
parent corporation that bears on the risks for which the con-
tractor seeks indemnification; and

(B) A description of the precise legal relationship
between parent and subsidiary or division.

(2) If the dollar value of the contractor’s insurance cov-
erage varies by 10 percent or more from that stated in an
indemnification request submitted in accordance with para-
graph (a)(1) of this subsection, or if other significant changes
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in insurance coverage occur after submission and before
approval, the contractor shall immediately submit to the con-
tracting officer a brief description of the changes.

(b) Action on indemnification requests. (1) The contract-
ing officer, with assistance from legal counsel and cognizant
program office personnel, shall review the indemnification
request and ascertain whether it contains all required informa-
tion. If the contracting officer, after considering the facts and
evidence, denies the request, the contracting officer shall
notify the contractor promptly of the denial and of the reasons
for it. If recommending approval, the contracting officer shall
forward the request (as modified, if necessary, by negotiation)
through channels to the appropriate official specified in
50.102-1(d). The contracting officer’s submission shall
include all information submitted by the contractor and—

(1) All pertinent information regarding the proposed
contract or program, including the period of performance,
locations, and facilities involved;

(i) A definition of the unusually hazardous or
nuclear risks involved in the proposed contract or program,
with a statement that the parties have agreed to it;

(iii) A statement by responsible authority that the
indemnification action would facilitate the national defense;

(iv) A statement that the contract will involve unusu-
ally hazardous or nuclear risks that could impose liability
upon the contractor in excess of financial protection reason-
ably available;

(v) A statement that the contractor is complying with
applicable Government safety requirements;

(vi) A statement of whether the indemnification
should be extended to subcontractors; and

(vii) A description of any significant changes in the
contractor's insurance coverage (see 50.104-3(a)(2)) occur-
ring since submission of the indemnification request.

(2) Approval of a request to include the indemnification
clause in a contract shall be by a Memorandum of Decision
executed by the appropriate official specified in 50.102-1(d).

(3) When use of the indemnification clause is approved
under paragraph (b)(2) of this subsection, the definition of
unusually hazardous or nuclear risks (see paragraph (b)(1)(ii)
of this subsection) shall be incorporated into the contract,
along with the clause.

(4) When approval is—

(i) Authorized in the Memorandum of Decision; and

(i) Justified by the circumstances, the contracting
officer may approve the contractor’s written request to pro-
vide for indemnification of subcontractors, using the same
procedures as those required for contractors.

50.104-4 Contract clause.

The contracting officer shall insert the clause at 52.250-1,
Indemnification Under Public Law 85-804, in contracts
whenever the approving official determines that the contrac-
tor shall be indemnified against unusually hazardous or
nuclear risks (also see 50.104-3(b)(3)). In cost-reimbursement
contracts, the contracting officer shall use the clause with its
Alternate 1.

50.1-7
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Subpart 50.2—Support Anti-terrorism by
Fostering Effective Technologies Act of 2002

50.200 Scope of subpart.

This subpart implements the Support Anti-terrorism by
Fostering Effective Technologies Act of 2002 (SAFETY Act)
liability protections to promote development and use of anti-
terrorism technologies.

50.201 Definitions.

“Act of terrorism” means any act determined to have met
the following requirements or such other requirements as
defined and specified by the Secretary of Homeland Security:

(1) Is unlawful.

(2) Causes harm, including financial harm, to a person,
property, or entity, in the United States, or in the case of a
domestic United States air carrier or a United States-flag ves-
sel (or a vessel based principally in the United States on which
United States income tax is paid and whose insurance cover-
age is subject to regulation in the United States), in or outside
the United States.

(3) Uses or attempts to use instrumentalities, weapons
or other methods designed or intended to cause mass destruc-
tion, injury or other loss to citizens or institutions of the
United States.

“Pre-qualification designation notice” means a notice in a
procurement solicitation or other publication by the Govern-
ment stating that the technology to be procured either affirma-
tively or presumptively satisfies the technical criteria
necessary to be deemed a qualified anti-terrorism technology.
A pre-qualification designation notice authorizes successful
offeror(s) to submit streamlined SAFETY Act applications
for SAFETY Act designation and receive expedited process-
ing of those applications.

“Qualified Anti-Terrorism Technology (QATT)” means
any technology designed, developed, modified, procured, or
sold for the purpose of preventing, detecting, identifying, or
deterring acts of terrorism or limiting the harm such acts might
otherwise cause, for which a SAFETY Act designation has
been issued. For purposes of defining a QATT, technology
means any product, equipment, service (including support
services), device, or technology (including information tech-
nology) or any combination of the foregoing. Design services,
consulting services, engineering services, software develop-
ment services, software integration services, threat assess-
ments, vulnerability studies, and other analyses relevant to
homeland security may be deemed a technology.

“SAFETY Act certification” means a determination by
Department of Homeland Security (DHS) pursuant to 6
U.S.C. 442, as further delineated in 6 CFR 25.8 and 25.9, that
a QATT for whicha SAFETY Act designation has been issued
is an approved product for homeland security, i.e., it will per-
form as intended, conforms to the seller's specifications, and

is safe for use as intended. “Block certification” refers to a
technology class that DHS has determined to be an approved
class of approved products for homeland security.

“SAFETY Act designation” means a determination by
DHS pursuant to 6 U.S.C. 443, as further delineated in 6 CFR
25.4, that a particular Anti-Terrorism Technology constitutes
a QATT under the SAFETY Act. “Block designation” refers
to a technology class that DHS has determined to be a QATT.

50.202 Authorities.

The following authorities apply:

(a) Support Anti-terrorism by Fostering Effective Technol-
ogies Act of 2002 (SAFETY Act), 6 U.S.C. 441-444.

(b) Executive Order 13286 of February 28, 2003, Amend-
ment of Executive Orders, and Other Actions, in Connection
With the Transfer of Certain Functions to the Secretary of
Homeland Security.

(c) Executive Order 10789 of November 14, 1958, Con-
tracting Authority of Government Agencies in Connection
with National Defense Functions.

(d) 6 CFR Part 25.

50.203 General.

(a) As part of the Homeland Security Act of 2002, Pub. L.
107-296, Congress enacted the SAFETY Act to—

(1) Encourage the development and use of anti-terror-
ism technologies that will enhance the protection of the
nation; and

(2) Provide risk management and litigation manage-
ment protections for sellers of QATTs and others in the supply
and distribution chain.

(b) The SAFETY Act’s liability protections are comple-
mentary to the Terrorism Risk Insurance Act of 2002.

(¢) Questions concerning the SAFETY Act may be
directed to DHS Office of SAFETY Act Implementation
(OSAI). Additional information about the SAFETY Act may
be found at Attp.//www.SAFETYAct.gov.

50.204 Policy.

(a) Agencies should—

(1) Determine whether the technology to be procured is
appropriate for SAFETY Act protections;

(2) Encourage offerors to seek SAFETY Act protec-
tions for their offered technologies, even in advance of the
issuance of a solicitation; and

(3) Not mandate SAFETY Act protections for acquisi-
tions because applying for SAFETY Act protections for a par-
ticular technology is the choice of the offeror.

(b) Agencies shall not solicit offers contingent upon
SAFETY Act designation or certification before contract
award unless authorized in accordance with 50.205-3.

(c) Agencies shall not solicit offers or award contracts pre-
suming DHS will issue a SAFETY Act designation or certifi-

50.2-1
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cation after contract award unless authorized in accordance
with 50.205-4.

(d) The DHS determination to extend SAFETY Act pro-
tections for a particular technology is not a determination that
the technology meets, or fails to meet, the requirements of a
solicitation.

50.205 Procedures.

50.205-1 SAFETY Act Considerations.

(a) SAFETY Act applicability. Requiring activities shall
review requirements to identify potential technologies that
prevent, detect, identify, or deter acts of terrorism or limit the
harm such acts might cause, and may be appropriate for
SAFETY Act protections. In questionable cases, the agency
shall consult with DHS. For acquisitions involving such tech-
nologies, the requiring activity should address through pre-
liminary discussions with DHS whether a block designation
or block certification exists for the technology being acquired.

(1) If one does exist, the requiring activity shall inform
the contracting officer to notify offerors.

(2) If one does not exist, see 50.205-2, Pre-qualification
designation notice.

(b) Early consideration of the SAFETY Act. Acquisition
officials shall consider SAFETY Act issues as early in the
acquisition cycle as possible. Normally, this would be at the
point where the required capabilities or performance charac-
teristics are addressed. This is important because the process-
ing times for issuing determinations on all types of SAFETY
Act applications vary depending on many factors, including
the influx of applications to DHS and the technical complexity
of individual applications.

(¢) Industry outreach. When applicable, acquisition offi-
cials should include SAFETY Act considerations in all indus-
try outreach efforts including, but not limited to, requests for
information, draft requests for proposal, and industry confer-
ences.

(d) Reciprocal waiver of claims. For purposes of 6 CFR
25.5(e), the Government is not a customer from which a con-
tractor must request a reciprocal waiver of claims.

50.205-2 Pre-qualification designation notice.

(a) Requiring activity responsibilities. (1) If the requiring
activity determines that the technology to be acquired may
qualify for SAFETY Act protection, the requiring activity is
responsible for requesting a pre-qualification designation
notice from DHS. DHS will then determine whether the tech-
nology identified in the request either affirmatively or pre-
sumptively satisfies the technical criteria for SAFETY Act
designation. An affirmative determination means the technol-
ogy described in the pre-qualification designation notice sat-

50.2-2

isfies the technical criteria for SAFETY Act designation as a
QATT. A presumptive determination means that the technol-
ogy is a good candidate for SAFETY Act designation as a
QATT. In either case, the notice will authorize offerors to—

(1) Submit a streamlined application for SAFETY
Act designation; and

(i1) Receive expedited review of their application for
SAFETY Act designation.

(2) The requiring activity shall make requests using the
procurement pre-qualification request form available at ttp./
/www.SAFETYAct.gov. The website includes instructions for
completing and submitting the form.

(3) The requiring activity shall provide a copy of the
request, as well as a copy of the resulting pre-qualification
designation notice or DHS denial, to the contracting officer.

(b) Contracting officer responsibilities. Upon receipt of the
documentation specified in paragraph (a)(3) of this subsec-
tion, the contracting officer shall—

(1) Include in any pre-solicitation notice (Subpart 5.2)
that a pre-qualification designation notice has been—
(1) Requested and is under review by DHS;
(ii) Denied by DHS; or
(iii) Issued and a copy will be included with the solic-
itation; and
(2) Incorporate the pre-qualification designation notice
into the solicitation.

50.205-3 Authorization of offers contingent upon
SAFETY Act designation or certification before
contract award.

(a) Contracting officers may authorize such contingent
offers, only if—

(1) DHS has issued—

(1) For offers contingent upon SAFETY Act desig-
nation, a pre-qualification designation notice or a block des-
ignation; or

(i1) For offers contingent upon SAFETY Act certifi-
cation, a block certification;

(2) To the contracting officer’s knowledge, the Govern-
ment has not provided advance notice so that potential offer-
ors could have obtained SAFETY Act designations/
certifications for their offered technologies before release of
any solicitation; and

(3) Market research shows that there will be insufficient
competition without SAFETY Act protections or the subject
technology would be sold to the Government only with
SAFETY Act protections.

(b) Contracting officers shall not authorize offers contin-
gent upon obtaining a SAFETY Act certification (as opposed
to a SAFETY Act designation), unless a block certification
applies to the solicitation.
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50.205-4 Authorization of awards made presuming
SAFETY Act designation or certification after contract
award.

(a) When necessary to award a contract prior to DHS issu-
ing SAFETY Act protections, contracting officers may award
contracts presuming that DHS will issue a SAFETY Act des-
ignation/certification to the contractor after contract award
only if—

(1) The criteria of 50.205-3(a) are met;

(2) The chief of the contracting office (or other official
designated in agency procedures) approves the action; and

(3) The contracting officer advises DHS of the timelines
for potential award and consults DHS as to when DHS could
reasonably complete evaluations of offerors’ applications for

SAFETY Act designations or certifications.

(b) Contracting officers shall not authorize offers presum-
ing that SAFETY Act certification will be obtained (as
opposed to a SAFETY Act designation), unless a block certi-
fication applies to the solicitation.

50.206 Solicitation provisions and contract clause.
(a) Insert the provision at 52.250-2, SAFETY Act Cover-
age Not Applicable, in solicitations if—

(1) The agency consulted with DHS on a questionable
case of SAFETY Act applicability to an acquisition in accor-
dance with 50.205-1(a), and after the consultation, the agency
has determined that SAFETY Act protection is not applicable
for the acquisition; or

(2) DHS has denied approval of a pre-qualification des-
ignation notice.

(b)(1) Insert the provision at 52.250-3, SAFETY Act Block
Designation/Certification, in a solicitation when DHS has

%k % %

issued a block designation/certification for the solicited tech-
nologies.

(2) Use the provision at 52.250-3 with its Alternate I
when contingent offers are authorized in accordance with
50.205-3.

(3) Use the provision at 52.250-3 with its Alternate 11
when offers presuming SAFETY Act designation or certifica-
tion are authorized in accordance with 50.205-4. If this alter-
nate is used, the contracting officer may alter the number of
days within which offerors must submit their SAFETY Act
designation or certification application.

(c)(1) Insert the provision at 52.250-4, SAFETY Act Pre-
qualification Designation Notice, in a solicitation for which
DHS has issued a pre-qualification designation notice.

(2) Use the provision at 52.250-4 with its Alternate I

when contingent offers are authorized in accordance with
50.205-3.

(3) Use the provision at 52.250-4 with its Alternate 11
when offers presuming SAFETY Act designation or certifica-
tion are authorized in accordance with 50.205-4. If this alter-
nate is used, the contracting officer may alter the number of
days within which offerors must submit their SAFETY Act
designation or certification application.

(d) Insert the clause at 52.250-5, SAFETY Act—Equitable
Adjustment—
(1) In the solicitation, if the provision at 52.250-3 or
52.250-4 is used with its Alternate II; and

(2) In any resultant contract, if DHS has not issued
SAFETY Act designation or certification to the successful
offeror before contract award.

50.2-3
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52.216-15 Predetermined Indirect Cost Rates.
52.216-16 Incentive Price Revision—Firm Target.
52.216-17 Incentive Price Revision—Successive Targets.
52.216-18 Ordering.

52.216-19 Order Limitations.

52.216-20 Definite Quantity.

52.216-21 Requirements.

52.216-22 Indefinite Quantity.

52.216-23 Execution and Commencement of Work.

52.216-24 Limitation of Government Liability.

52.216-25 Contract Definitization.

52.216-26 Payments of Allowable Costs Before
Definitization.

52.216-27 Single or Multiple Awards.

52.216-28 Multiple Awards for Advisory and Assistance
Services.

52.216-29 Time-and-Materials/Labor-Hour Proposal
Requirements—Non-Commercial Item
Acquisition With Adequate Price Competition.

52.216-30 Time-and-Materials/Labor-Hour Proposal
Requirements—Non-Commercial Item
Acquisition Without Adequate Price
Competition.

52.216-31 Time-and-Materials/Labor-Hour Proposal

Requirements—Commercial Item Acquisition.

[Reserved]

52.217-2 Cancellation Under Multi-year Contracts.

52.217-3 Evaluation Exclusive of Options.

52.217-4 Evaluation of Options Exercised at Time of

Contract Award.

Evaluation of Options.

Option for Increased Quantity.

Option for Increased Quantity—Separately Priced

Line Item.

Option to Extend Services.

Option to Extend the Term of the Contract.

[Reserved]

Small Business Program Representations.

52.219-2 Equal Low Bids.

52.219-3 Notice of Total HUBZone Set-Aside.

52.219-4 Notice of Price Evaluation Preference for
HUBZone Small Business Concerns.

52.219-5 [Reserved]

52.219-6 Notice of Total Small Business Set-Aside.

52.219-7 Notice of Partial Small Business Set-Aside.

52.219-8 Utilization of Small Business Concerns.

52.219-9 Small Business Subcontracting Plan.

52.219-10 Incentive Subcontracting Program.

52.219-11 Special 8(a) Contract Conditions.

52.219-12 Special 8(a) Subcontract Conditions.

52.219-13 [Reserved]

52.219-14 Limitations on Subcontracting.

52.219-15 [Reserved]

52.217-1

52.217-5
52.217-6
52.217-7

52.217-8
52.217-9
52.218

52.219-1

52.219-16 Liquidated Damages—Subcontracting Plan.

52.219-17 Section 8(a) Award.

52.219-18 Notification of Competition Limited to Eligible
8(a) Concerns.

52.219-19 Small Business Concern Representation for the
Small Business Competitiveness Demonstration
Program.

52.219-20 Notice of Emerging Small Business Set-Aside.

52.219-21 Small Business Size Representation for Targeted
Industry Categories under the Small Business
Competitiveness Demonstration Program.

52.219-22 Small Disadvantaged Business Status.

52.219-23 Notice of Price Evaluation Adjustment for Small
Disadvantaged Business Concerns.

52.219-24 Small Disadvantaged Business Participation
Program—Targets.

52.219-25 Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting.

52.219-26 Small Disadvantaged Business Participation
Program—Incentive Subcontracting.

52.219-27 Notice of Total Service-Disabled Veteran-Owned
Small Business Set-Aside.

52.219-28 Post-Award Small Business Program

Rerepresentation.
52.220 [Reserved]
52.221 [Reserved]
52.222-1 Notice to the Government of Labor Disputes.

52.222-2 Payment for Overtime Premiums.

52.222-3 Convict Labor.

52.222-4  Contract Work Hours and Safety Standards Act—
Overtime Compensation.

52.222-5 Davis-Bacon Act—Secondary Site of the Work.

52.222-6 Davis-Bacon Act.

52.222-7 Withholding of Funds.

52.222-8 Payrolls and Basic Records.

52.222-9 Apprentices and Trainees.

52.222-10 Compliance with Copeland Act Requirements.

52.222-11 Subcontracts (Labor Standards).

52.222-12 Contract Termination—Debarment.

52.222-13 Compliance with Davis-Bacon and Related Act
Regulations.

52.222-14 Disputes Concerning Labor Standards.

52.222-15 Certification of Eligibility.

52.222-16 Approval of Wage Rates.

52.222-17 [Reserved]

52.222-18 Certification Regarding Knowledge of Child
Labor for Listed End Products.

52.222-19 Child Labor—Cooperation with Authorities and
Remedies.

52.222-20 Walsh-Healey Public Contracts Act.

52.222-21 Prohibition of Segregated Facilities.

52.222-22 Previous Contracts and Compliance Reports.
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52.222-23 Notice of Requirement for Affirmative Action to
Ensure Equal Employment Opportunity for
Construction.

52.222-24 Preaward On-Site Equal Opportunity Compliance
Evaluation.

52.222-25 Affirmative Action Compliance.

52.222-26 Equal Opportunity.

52.222-27 Affirmative Action Compliance Requirements for
Construction.

52.222-28 [Reserved]

52.222-29 Notification of Visa Denial.

52.222-30 Davis-Bacon Act—Price Adjustment (None or
Separately Specified Method).

52.222-31 Davis-Bacon Act—Price Adjustment (Percentage
Method).

52.222-32 Davis-Bacon Act—Price Adjustment (Actual
Method).

52.222-33 [Reserved]

52.222-34 [Reserved]

52.222-35 Equal Opportunity for Special Disabled Veterans,
Veterans of the Vietnam Era, and Other Eligible
Veterans.

52.222-36 Affirmative Action for Workers with Disabilities.

52.222-37 Employment Reports on Special Disabled
Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans.

52.222-38 Compliance with Veterans’ Employment
Reporting Requirements.

52.222-39 Notification of Employee Rights Concerning
Payment of Union Dues or Fees.

52.222-40 [Reserved]

52.222-41 Service Contract Act of 1965.

52.222-42 Statement of Equivalent Rates for Federal Hires.

52.222-43 Fair Labor Standards Act and Service Contract
Act—Price Adjustment (Multiple Year and
Option Contracts).

52.222-44 Fair Labor Standards Act and Service Contract
Act—Price Adjustment.

52.222-45 [Reserved]

52.222-46 Evaluation of Compensation for Professional
Employees.

52.222-47 [Reserved]

52.222-48 Exemption from Application of the Service
Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment
Certification.

52.222-49 Service Contract Act—Place of Performance
Unknown.

52.222-50 Combating Trafficking in Persons.

52.222-51 Exemption from Application of the Service
Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment—
Requirements.

52-4

52.222-52 Exemption from Application of the Service
Contract Act to Contracts for Certain Services—
Certification.

52.222-53 Exemption from Application of the Service
Contract Act to Contracts for Certain Services—

Requirements.

52.223-1 [Reserved]

52.223-2 [Reserved]

52.223-3 Hazardous Material Identification and Material
Safety Data.

52.223-4 Recovered Material Certification.

52.223-5 Pollution Prevention and Right-to-Know

Information.

52.223-6 Drug-Free Workplace.

52.223-7 Notice of Radioactive Materials.

52.223-8 [Reserved]

52.223-9 Estimate of Percentage of Recovered Material
Content for EPA-Designated Products.

52.223-10 Waste Reduction Program.

52.223-11 Ozone-Depleting Substances.

52.223-12 Refrigeration Equipment and Air Conditioners.

52.223-13 Certification of Toxic Chemical Release
Reporting.

52.223-14 Toxic Chemical Release Reporting.

52.224-1 Privacy Act Notification.

52.224-2 Privacy Act.

52.225-1 Buy American Act—Supplies.

52.225-2 Buy American Act Certificate.

52.225-3 Buy American Act—Free Trade Agreements—

Israeli Trade Act.

Buy American Act—Free Trade Agreements—

Israeli Trade Act Certificate.

Trade Agreements.

Trade Agreements Certificate.

Waiver of Buy American Act for Civil Aircraft

and Related Articles.

52.225-8 Duty-Free Entry.

52.225-9 Buy American Act—Construction Materials.

52.225-10 Notice of Buy American Act Requirement—
Construction Materials.

52.225-11 Buy American Act—Construction Materials
under Trade Agreements.

52.225-12 Notice of Buy American Act Requirement—
Construction Materials under Trade Agreements.

52.225-13 Restrictions on Certain Foreign Purchases.

52.225-14 Inconsistency between English Version and
Translation of Contract.

52.225-15 [Reserved]

52.225-16 [Reserved]

52.225-17 Evaluation of Foreign Currency Offers.

52.225-18 Place of Manufacture.

52.226-1 Utilization of Indian Organizations and Indian-
Owned Economic Enterprises.

52.225-4

52.225-5
52.225-6
52.225-7
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52.226-2 Historically Black College or University and
Minority Institution Representation.
52.226-3 Disaster or Emergency Area Representation.

52.226-4 Notice of Disaster or Emergency Area Set-Aside.

52.226-5 Restrictions on Subcontracting Outside Disaster

or Emergency Area.

52.227-1 Authorization and Consent.

52.227-2 Notice and Assistance Regarding Patent and
Copyright Infringement.

52.227-3 Patent Indemnity.

52.227-4 Patent Indemnity—Construction Contracts.

52.227-5 Waiver of Indemnity.

52.227-6 Royalty Information.

52.227-7 Patents—Notice of Government Licensee.

52.227-8 [Reserved]

52.227-9 Refund of Royalties.

52.227-10 Filing of Patent Applications—Classified Subject
Matter.

52.227-11 Patent Rights—Retention by the Contractor
(Short Form).

52.227-12 Patent Rights—Retention by the Contractor
(Long Form).

52.227-13 Patent Rights—Acquisition by the Government.

52.227-14 Rights in Data—General.

52.227-15 Representation of Limited Rights Data and
Restricted Computer Software.

52.227-16 Additional Data Requirements.

52.227-17 Rights in Data—Special Works.

52.227-18 Rights in Data—Existing Works.

52.227-19 Commercial Computer Software—Restricted
Rights.

52.227-20 Rights in Data—SBIR Program.

52.227-21 Technical Data Declaration, Revision, and
Withholding of Payment—Major Systems.

52.227-22 Major System—Minimum Rights.

52.227-23 Rights to Proposal Data (Technical).

52.228-1 Bid Guarantee.

52.228-2 Additional Bond Security.

52.228-3 Workers’ Compensation Insurance (Defense Base
Act).

52.228-4 Workers’ Compensation and War-Hazard
Insurance Overseas.

52.228-5 Insurance—Work on a Government Installation.
52.228-6 [Reserved]
52.228-7 Insurance—Liability to Third Persons.

52.228-8

52.228-9 Cargo Insurance.

52.228-10 Vehicular and General Public Liability Insurance.

52.228-11 Pledges of Assets.

52.228-12 Prospective Subcontractor Requests for Bonds.
52.228-13 Alternative Payment Protections.

52.228-14 Irrevocable Letter of Credit.

52.228-15 Performance and Payment Bonds—Construction.

Liability and Insurance—Leased Motor Vehicles.

52.228-16 Performance and Payment Bonds—Other Than
Construction.

52.229-1 State and Local Taxes.

52.229-2 North Carolina State and Local Sales and Use
Tax.

52.229-3 Federal, State, and Local Taxes.

52.229-4 Federal, State, and Local Taxes (State and Local
Adjustments).

52.229-5 [Reserved]

52.229-6 Taxes—Foreign Fixed-Price Contracts.

52.229-7 Taxes—Fixed-Price Contracts with Foreign
Governments.

52.229-8 Taxes—Foreign Cost-Reimbursement Contracts.

52.229-9 Taxes—Cost-Reimbursement Contracts with
Foreign Governments.

52.229-10 State of New Mexico Gross Receipts and
Compensating Tax.

52.230-1 Cost Accounting Standards Notices and
Certification.

52.230-2 Cost Accounting Standards.

52.230-3 Disclosure and Consistency of Cost Accounting

Practices.
52.230-4 Consistency in Cost Accounting Practices.
52.230-5 Cost Accounting Standards—Educational
Institution.
52.230-6 Administration of Cost Accounting Standards.
52.230-7 Proposal Disclosure—Cost Accounting Practice

Changes.
52.231 [Reserved]
52.232-1 Payments.

52.232-2 Payments under Fixed-Price Research and
Development Contracts.

52.232-3 Payments under Personal Services Contracts.

52.232-4 Payments under Transportation Contracts and

Transportation-Related Services Contracts.

Payments under Fixed-Price Construction

Contracts.

52.232-6 Paymentunder Communication Service Contracts
with Common Carriers.

52.232-7 Payments under Time-and-Materials and Labor-
Hour Contracts.

52.232-8 Discounts for Prompt Payment.

52.232-9 Limitation on Withholding of Payments.

52.232-10 Payments under Fixed-Price Architect-Engineer
Contracts.

52.232-11 Extras.

52.232-12 Advance Payments.

52.232-13 Notice of Progress Payments.

52.232-14 Notice of Availability of Progress Payments
Exclusively for Small Business Concerns.

52.232-15 Progress Payments Not Included.

52.232-16 Progress Payments.

52.232-17 Interest.

52.232-5
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52.232-18 Awvailability of Funds.

52.232-19 Awvailability of Funds for the Next Fiscal Year.

52.232-20 Limitation of Cost.

52.232-21 [Reserved]

52.232-22 Limitation of Funds.

52.232-23 Assignment of Claims.

52.232-24 Prohibition of Assignment of Claims.

52.232-25 Prompt Payment.

52.232-26 Prompt Payment for Fixed-Price Architect-
Engineer Contracts.

52.232-27 Prompt Payment for Construction Contracts.

52.232-28 Invitation to Propose Performance-Based
Payments.

52.232-29 Terms for Financing of Purchases of Commercial
Items.

52.232-30 Installment Payments for Commercial Items.

52.232-31 Invitation to Propose Financing Terms.

52.232-32 Performance-Based Payments.

52.232-33 Payment by Electronic Funds Transfer—Central
Contractor Registration.

52.232-34 Payment by Electronic Funds Transfer—Other
than Central Contractor Registration.

52.232-35 Designation of Office for Government Receipt of
Electronic Funds Transfer Information.

52.232-36 Payment by Third Party.

52.232-37 Multiple Payment Arrangements.

52.232-38 Submission of Electronic Funds Transfer

Information with Offer.

Disputes.

52.233-2  Service of Protest.

52.233-3 Protest after Award.

52.233-4 Applicable Law for Breach of Contract Claim.

52.234-1 Industrial Resources Developed Under Defense
Production Act Title II1.

52.234-2 Notice of Earned Value Management System -

Pre-Award IBR.

Notice of Earned Value Management System -

Post Award IBR.

Earned Value Management System.

[Reserved]

Performance of Work by the Contractor.

Differing Site Conditions.

Site Investigation and Conditions Affecting the

Work.

52.236-4 Physical Data.

52.236-5 Material and Workmanship.

52.236-6 Superintendence by the Contractor.

52.236-7 Permits and Responsibilities.

52.236-8 Other Contracts.

52.236-9 Protection of Existing Vegetation, Structures,
Equipment, Utilities, and Improvements.

52.236-10 Operations and Storage Areas.

52.236-11 Use and Possession Prior to Completion.

52.233-1

52.234-3

52.234-4
52.235

52.236-1
52.236-2
52.236-3
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52.236-12 Cleaning Up.

52.236-13 Accident Prevention.

52.236-14 Auvailability and Use of Utility Services.

52.236-15 Schedules for Construction Contracts.

52.236-16 Quantity Surveys.

52.236-17 Layout of Work.

52.236-18 Work Oversight in Cost-Reimbursement
Construction Contracts.

52.236-19 Organization and Direction of the Work.

52.236-20 [Reserved]

52.236-21 Specifications and Drawings for Construction.

52.236-22 Design Within Funding Limitations.

52.236-23 Responsibility of the Architect-Engineer
Contractor.

52.236-24 Work Oversight in Architect-Engineer Contracts.

52.236-25 Requirements for Registration of Designers.

52.236-26 Preconstruction Conference.

52.236-27 Site Visit (Construction).

52.236-28 Preparation of Proposals—Construction.

52.237-1 Site Visit.

52.237-2 Protection of Government Buildings, Equipment,

and Vegetation.

Continuity of Services.

Payment by Government to Contractor.

Payment by Contractor to Government.

Incremental Payment by Contractor to

Government.

Indemnification and Medical Liability Insurance.

Restriction on Severance Payments to Foreign

Nationals.

Waiver of Limitation on Severance Payments to

Foreign Nationals.

52.237-10 Identification of Uncompensated Overtime.

52.237-11 Accepting and Dispensing of $1 Coin.

52.237-3
52.237-4
52.237-5
52.237-6

52.237-7
52.237-8

52.237-9

52.238 [Reserved]

52.239-1 Privacy or Security Safeguards.

52.240 [Reserved]

52.241 Utility Services Provisions and Clauses.

52.241-1 Electric Service Territory Compliance
Representation.

52.241-2 Order of Precedence—Ultilities.

52.241-3 Scope and Duration of Contract.

52.241-4 Change in Class of Service.

52.241-5 Contractor’s Facilities.

52.241-6 Service Provisions.

52.241-7 Change in Rates or Terms and Conditions of
Service for Regulated Services.

52.241-8 Change in Rates or Terms and Conditions of
Service for Unregulated Services.

52.241-9 Connection Charge.

52.241-10 Termination Liability.
52.241-11 Multiple Service Locations.
52.241-12 Nonrefundable, Nonrecurring Service Charge.
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52.241-13 Capital Credits.

52.242-1
52.242-2
52.242-3
52.242-4
52.242-5
52.242-6
52.242-7
52.242-8
52.242-9

Notice of Intent to Disallow Costs.
Production Progress Reports.
Penalties for Unallowable Costs.
Certification of Final Indirect Costs.
[Reserved]

[Reserved]

[Reserved]

[Reserved]

[Reserved]

52.242-10 [Reserved]

52.242-11 [Reserved]

52.242-12 [Reserved]

52.242-13 Bankruptcy.

52.242-14 Suspension of Work.
52.242-15 Stop-Work Order.
52.242-16 [Reserved]

52.242-17 Government Delay of Work.

52.243-1
52.243-2
52.243-3
52.243-4
52.243-5
52.243-6
52.243-7
52.244-1
52.244-2
52.244-3
52.244-4

52.244-5
52.244-6
52.245-1
52.245-2

52.245-3
52.245-4
52.245-5
52.245-6
52.245-7
52.245-8
52.245-9
52.246-1
52.246-2
52.246-3
52.246-4
52.246-5
52.246-6
52.246-7

52.246-8

Changes—Fixed-Price.
Changes—Cost-Reimbursement.
Changes—Time-and-Materials or Labor-Hours.
Changes.

Changes and Changed Conditions.

Change Order Accounting.

Notification of Changes.

[Reserved]

Subcontracts.

[Reserved]

Subcontractors and Outside Associates and
Consultants (Architect-Engineer Services).
Competition in Subcontracting.

Subcontracts for Commercial Items.
Government Property.

Government Property Installation Operation
Services.

[Reserved]

[Reserved]

[Reserved]

[Reserved]

[Reserved]

[Reserved]

Use and Charges.

Contractor Inspection Requirements.
Inspection of Supplies—Fixed-Price.
Inspection of Supplies—Cost-Reimbursement.
Inspection of Services—Fixed-Price.
Inspection of Services—Cost-Reimbursement.

Inspection—Time-and-Material and Labor-Hour.

Inspection of Research and Development—
Fixed-Price.

Inspection of Research and Development—Cost-
Reimbursement.

52.246-9 Inspection of Research and Development (Short
Form).

52.246-10 [Reserved]

52.246-11 Higher-Level Contract Quality Requirement.

52.246-12 Inspection of Construction.

52.246-13 Inspection—Dismantling, Demolition, or
Removal of Improvements.

52.246-14 Inspection of Transportation.

52.246-15 Certificate of Conformance.

52.246-16 Responsibility for Supplies.

52.246-17 Warranty of Supplies of a Noncomplex Nature.

52.246-18 Warranty of Supplies of a Complex Nature.

52.246-19 Warranty of Systems and Equipment under
Performance Specifications or Design Criteria.

52.246-20 Warranty of Services.

52.246-21 Warranty of Construction.

52.246-22 [Reserved]

52.246-23 Limitation of Liability.

52.246-24 Limitation of Liability—High-Value Items.

52.246-25 Limitation of Liability—Services.

52.247-1 Commercial Bill of Lading Notations.

52.247-2 Permits, Authorities, or Franchises.

52.247-3 Capability to Perform a Contract for the
Relocation of a Federal Office.

52.247-4 Inspection of Shipping and Receiving Facilities.

52.247-5 Familiarization with Conditions.

52.247-6 Financial Statement.

52.247-7 Freight Excluded.

52.247-8 Estimated Weights or Quantities Not Guaranteed.

52.247-9 Agreed Weight—General Freight.

52.247-10 Net Weight—General Freight.

52.247-11 Net Weight—Household Goods or Office
Furniture.

52.247-12 Supervision, Labor, or Materials.

52.247-13 Accessorial Services—Moving Contracts.

52.247-14 Contractor Responsibility for Receipt of
Shipment.

52.247-15 Contractor Responsibility for Loading and
Unloading.

52.247-16 Contractor Responsibility for Returning
Undelivered Freight.

52.247-17 Charges.

52.247-18 Multiple Shipments.

52.247-19 Stopping in Transit for Partial Unloading.

52.247-20 Estimated Quantities or Weights for Evaluation of
Offers.

52.247-21 Contractor Liability for Personal Injury and/or
Property Damage.

52.247-22 Contractor Liability for Loss of and/or Damage to
Freight other than Household Goods.

52.247-23 Contractor Liability for Loss of and/or Damage to
Household Goods.

52.247-24 Advance Notification by the Government.
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52.247-25 Government-Furnished Equipment With or
Without Operators.

52.247-26 Government Direction and Marking.

52.247-27 Contract Not Affected by Oral Agreement.

52.247-28 Contractor’s Invoices.

52.247-29 F.o.b. Origin.

52.247-30 F.o.b. Origin, Contractor’s Facility.

52.247-31 F.o.b. Origin, Freight Allowed.

52.247-32 F.o.b. Origin, Freight Prepaid.

52.247-33 F.o.b. Origin, with Differentials.

52.247-34 F.o.b. Destination.

52.247-35 F.o.b. Destination, Within Consignee’s Premises.

52.247-36 F.a.s. Vessel, Port of Shipment.

52.247-37 F.o.b. Vessel, Port of Shipment.

52.247-38 F.o.b. Inland Carrier, Point of Exportation.

52.247-39 F.o.b. Inland Point, Country of Importation.

52.247-40 Ex Dock, Pier, or Warehouse, Port of Importation.

52.247-41 C.& f. Destination.

52.247-42 C.i.f. Destination.

52.247-43 F.o.b. Designated Air Carrier’s Terminal, Point of
Exportation.

52.247-44 F.o.b. Designated Air Carrier’s Terminal, Point of
Importation.

52.247-45 F.o.b. Origin and/or F.o0.b. Destination
Evaluation.

52.247-46 Shipping Point(s) Used in Evaluation of F.o0.b.
Origin Offers.

52.247-47 Evaluation—F.o.b. Origin.

52.247-48 F.o.b. Destination—Evidence of Shipment.

52.247-49 Destination Unknown.

52.247-50 No Evaluation of Transportation Costs.

52.247-51 Evaluation of Export Offers.

52.247-52 Clearance and Documentation Requirements—
Shipments to DoD Air or Water Terminal
Transshipment Points.

52.247-53 Freight Classification Description.

52.247-54 [Reserved]

52.247-55 F.o.b. Point for Delivery of Government-
Furnished Property.

52.247-56 Transit Arrangements.

52.247-57 Transportation Transit Privilege Credits.

52.247-58 Loading, Blocking, and Bracing of Freight Car
Shipments.

52.247-59 F.o.b. Origin—Carload and Truckload
Shipments.

52.247-60 Guaranteed Shipping Characteristics.

52.247-61 F.o.b. Origin—Minimum Size of Shipments.

52.247-62 Specific Quantities Unknown.

52.247-63 Preference for U.S.-Flag Air Carriers.

52.247-64 Preference for Privately Owned U.S.-Flag
Commercial Vessels.

52-8

52.247-65 F.o.b. Origin, Prepaid Freight—Small Package
Shipments.

52.247-66 Returnable Cylinders.

52.247-67 Submission of Transportation Documents for
Audit.

52.247-68 Report of Shipment (REPSHIP).

52.248-1 Value Engineering.

52.248-2 Value Engineering—Architect-Engineer.
52.248-3 Value Engineering—Construction.

52.249-1 Termination for Convenience of the Government

(Fixed-Price) (Short Form).

Termination for Convenience of the Government
(Fixed-Price).

Termination for Convenience of the Government
(Dismantling, Demolition, or Removal of
Improvements).

Termination for Convenience of the Government
(Services) (Short Form).

Termination for Convenience of the Government
(Educational and Other Nonprofit Institutions).
Termination (Cost-Reimbursement).
Termination (Fixed-Price Architect-Engineer).
Default (Fixed-Price Supply and Service).
Default (Fixed-Price Research and
Development).

52.249-10 Default (Fixed-Price Construction).

52.249-11 [Reserved]

52.249-12 Termination (Personal Services).

52.249-13 [Reserved]

52.249-14 Excusable Delays.

52.249-2

52.249-3

52.249-4

52.249-5

52.249-6
52.249-7
52.249-8
52.249-9

52.250-1 Indemnification Under Public Law 85-804.
52.250-2 SAFETY Act Coverage Not Applicable.
52.250-3 SAFETY Act Block Designation/Certification.

52.250-4 SAFETY Act Pre-qualification Designation
Notice.

SAFETY Act—Equitable Adjustment.
Government Supply Sources.

Interagency Fleet Management System Vehicles
and Related Services.

Solicitation Provisions Incorporated by
Reference.

Clauses Incorporated by Reference.
Alterations in Solicitation.

Alterations in Contract.

Authorized Deviations in Provisions.
Authorized Deviations in Clauses.
Computer Generated Forms.

52.250-5
52.251-1
52.251-2

52.252-1

52.252-2
52.252-3
52.252-4
52.252-5
52.252-6
52.253-1

Subpart 52.3—Provision and Clause Matrix
Scope of subpart.
Solicitation provisions and contract clauses
(Matrix).

52.300
52.301
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SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.212-1

52.212-1 Instructions to Offerors—Commercial Items.
As prescribed in 12.301(b)(1), insert the following
provision:

INSTRUCTIONS TO OFFERORS—COMMERCIAL ITEMS
(Nov 2007)

(a) North American Industry Classification System
(NAICS) code and small business size standard. The NAICS
code and small business size standard for this acquisition
appear in Block 10 of the solicitation cover sheet (SF 1449).
However, the small business size standard for a concern which
submits an offer in its own name, but which proposes to fur-
nish an item which it did not itself manufacture, is 500
employees.

(b) Submission of offers. Submit signed and dated offers to
the office specified in this solicitation at or before the exact
time specified in this solicitation. Offers may be submitted on
the SF 1449, letterhead stationery, or as otherwise specified in
the solicitation. As a minimum, offers must show—

(1) The solicitation number;

(2) The time specified in the solicitation for receipt of
offers;

(3) The name, address, and telephone number of the
offeror;

(4) A technical description of the items being offered in
sufficient detail to evaluate compliance with the requirements
in the solicitation. This may include product literature, or
other documents, if necessary;

(5) Terms of any express warranty;

(6) Price and any discount terms;

(7) “Remit to” address, if different than mailing
address;

(8) A completed copy of the representations and certi-
fications at FAR 52.212-3 (see FAR 52.212-3(1) for those rep-
resentations and certifications that the offeror shall complete
electronically);

(9) Acknowledgment of Solicitation Amendments;

(10) Past performance information, when included as an
evaluation factor, to include recent and relevant contracts for
the same or similar items and other references (including con-
tract numbers, points of contact with telephone numbers and
other relevant information); and

(11) If the offer is not submitted on the SF 1449, include
a statement specifying the extent of agreement with all terms,
conditions, and provisions included in the solicitation. Offers
that fail to furnish required representations or information, or
reject the terms and conditions of the solicitation may be
excluded from consideration.

(¢) Period for acceptance of offers. The offeror agrees to
hold the prices in its offer firm for 30 calendar days from the
date specified for receipt of offers, unless another time period
is specified in an addendum to the solicitation.

(d) Product samples. When required by the solicitation,
product samples shall be submitted at or prior to the time spec-
ified for receipt of offers. Unless otherwise specified in this
solicitation, these samples shall be submitted at no expense to
the Government, and returned at the sender’s request and
expense, unless they are destroyed during preaward testing.

(e) Multiple offers. Offerors are encouraged to submit mul-
tiple offers presenting alternative terms and conditions or
commercial items for satisfying the requirements of this solic-
itation. Each offer submitted will be evaluated separately.

(f) Late submissions, modifications, revisions, and with-
drawals of offers. (1) Offerors are responsible for submitting
offers, and any modifications, revisions, or withdrawals, so as
to reach the Government office designated in the solicitation
by the time specified in the solicitation. If no time is specified
in the solicitation, the time for receipt is 4:30 p.m., local time,
for the designated Government office on the date that offers
or revisions are due.

(2)(i) Any offer, modification, revision, or withdrawal
ofan offer received at the Government office designated in the
solicitation after the exact time specified for receipt of offers
is “late” and will not be considered unless it is received before
award is made, the Contracting Officer determines that
accepting the late offer would not unduly delay the acquisi-
tion; and—

(A) If it was transmitted through an electronic
commerce method authorized by the solicitation, it was
received at the initial point of entry to the Government infra-
structure not later than 5:00 p.m. one working day prior to the
date specified for receipt of offers; or

(B) There is acceptable evidence to establish that
it was received at the Government installation designated for
receipt of offers and was under the Government’s control prior
to the time set for receipt of offers; or

(C) If this solicitation is a request for proposals,
it was the only proposal received.

(ii)) However, a late modification of an otherwise
successful offer, that makes its terms more favorable to the
Government, will be considered at any time it is received and
may be accepted.

(3) Acceptable evidence to establish the time of receipt
at the Government installation includes the time/date stamp of
that installation on the offer wrapper, other documentary evi-
dence of receipt maintained by the installation, or oral testi-
mony or statements of Government personnel.

(4) If an emergency or unanticipated event interrupts
normal Government processes so that offers cannot be
received at the Government office designated for receipt of
offers by the exact time specified in the solicitation, and
urgent Government requirements preclude amendment of the
solicitation or other notice of an extension of the closing date,
the time specified for receipt of offers will be deemed to be
extended to the same time of day specified in the solicitation
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on the first work day on which normal Government processes
resume.

(5) Offers may be withdrawn by written notice received
at any time before the exact time set for receipt of offers. Oral
offers in response to oral solicitations may be withdrawn
orally. If the solicitation authorizes facsimile offers, offers
may be withdrawn via facsimile received at any time before
the exact time set for receipt of offers, subject to the conditions
specified in the solicitation concerning facsimile offers. An
offer may be withdrawn in person by an offeror or its autho-
rized representative if, before the exact time set for receipt of
offers, the identity of the person requesting withdrawal is
established and the person signs a receipt for the offer.

(g) Contract award (not applicable to Invitation for Bids).
The Government intends to evaluate offers and award a con-
tract without discussions with offerors. Therefore, the off-
eror’s initial offer should contain the offeror’s best terms from
a price and technical standpoint. However, the Government
reserves the right to conduct discussions if later determined by
the Contracting Officer to be necessary. The Government may
reject any or all offers if such action is in the public interest;
accept other than the lowest offer; and waive informalities and
minor irregularities in offers received.

(h) Multiple awards. The Government may accept any item
or group of items of an offer, unless the offeror qualifies the
offer by specific limitations. Unless otherwise provided in the
Schedule, offers may not be submitted for quantities less than
those specified. The Government reserves the right to make an
award on any item for a quantity less than the quantity offered,
at the unit prices offered, unless the offeror specifies other-
wise in the offer.

(1) Availability of requirements documents cited in the
solicitation. (1)(i) The GSA Index of Federal Specifications,
Standards and Commercial Item Descriptions, FPMR
Part 101-29, and copies of specifications, standards, and com-
mercial item descriptions cited in this solicitation may be
obtained for a fee by submitting a request to—

GSA Federal Supply Service Specifications Section
Suite 8100

470 East L’Enfant Plaza, SW

Washington, DC 20407

Telephone (202) 619-8925
Facsimile (202) 619-8978.

(i1) If the General Services Administration, Depart-
ment of Agriculture, or Department of Veterans Affairs issued
this solicitation, a single copy of specifications, standards, and
commercial item descriptions cited in this solicitation may be
obtained free of charge by submitting a request to the
addressee in paragraph (i)(1)(i) of this provision. Additional
copies will be issued for a fee.
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(2) Most unclassified Defense specifications and stan-
dards may be downloaded from the following ASSIST web-
sites:

(i) ASSIST (http.//assist.daps.dla.mil).
(i1)) Quick Search (http.//assist.daps.dla.mil/

quicksearch).
(ii1) ASSISTdocs.com (http.//assistdocs.com).

(3) Documents not available from ASSIST may be
ordered from the Department of Defense Single Stock Point
(DoDSSP) by—

(i) Using the ASSIST Shopping Wizard (http://
assist.daps.dla.mil/wizard);

(i) Phoning the DoDSSP Customer Service Desk
(215) 697-2179, Mon-Fri, 0730 to 1600 EST; or

(iii) Ordering from DoDSSP, Building 4, Section D,
700 Robbins Avenue, Philadelphia, PA 19111-5094, Tele-
phone (215) 697-2667/2179, Facsimile (215) 697-1462.

(4) Nongovernment (voluntary) standards must be
obtained from the organization responsible for their prepara-
tion, publication, or maintenance.

() Data Universal Numbering System (DUNS) Number.
(Applies to all offers exceeding $3,000, and offers of $3,000
or less if the solicitation requires the Contractor to be regis-
tered in the Central Contractor Registration (CCR) database.)
The offeror shall enter, in the block with its name and address
on the cover page of its offer, the annotation “DUNS” or
“DUNS+4” followed by the DUNS or DUNS+4 number that
identifies the offeror’s name and address. The DUNS+4 is the
DUNS number plus a 4-character suffix that may be assigned
at the discretion of the offeror to establish additional CCR
records for identifying alternative Electronic Funds Transfer
(EFT) accounts (see FAR Subpart 32.11) for the same parent
concern. If the offeror does not have a DUNS number, it
should contact Dun and Bradstreet directly to obtain one. An
offeror within the United States may contact Dun and Brad-
street by calling 1-866-705-5711 or via the internet at ittp.//
www.dnb.com. An offeror located outside the United States
must contact the local Dun and Bradstreet office for a DUNS
number.

(k) Central Contractor Registration. Unless exempted by
an addendum to this solicitation, by submission of an offer, the
offeror acknowledges the requirement that a prospective
awardee shall be registered in the CCR database prior to
award, during performance and through final payment of any
contract resulting from this solicitation. If the Offeror does not
become registered in the CCR database in the time prescribed
by the Contracting Officer, the Contracting Officer will pro-
ceed to award to the next otherwise successful registered Off-
eror. Offerors may obtain information on registration and
annual confirmation requirements via the internet at http.//
www.ccr.gov or by calling 1-888-227-2423 or 269-961-5757.
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() Debriefing. 1f a post-award debriefing is given to
requesting offerors, the Government shall disclose the follow-
ing information, if applicable:

(1) The agency’s evaluation of the significant weak or
deficient factors in the debriefed offeror’s offer.

(2) The overall evaluated cost or price and technical rat-
ing of the successful and the debriefed offeror and past per-
formance information on the debriefed offeror.

(3) The overall ranking of all offerors, when any rank-
ing was developed by the agency during source selection.

(4) A summary of the rationale for award;

(5) For acquisitions of commercial items, the make and
model of the item to be delivered by the successful offeror.

(6) Reasonable responses to relevant questions posed
by the debriefed offeror as to whether source-selection proce-
dures set forth in the solicitation, applicable regulations, and
other applicable authorities were followed by the agency.

(End of provision)
52.212-2 Evaluation—Commercial Items.

As prescribed in 12.301(c), the Contracting Officer may
insert a provision substantially as follows:

EVALUATION—COMMERCIAL ITEMS (JAN 1999)

(a) The Government will award a contract resulting from
this solicitation to the responsible offeror whose offer con-
forming to the solicitation will be most advantageous to the
Government, price and other factors considered. The follow-
ing factors shall be used to evaluate offers:

[Contracting Officer shall insert the significant evaluation
factors, such as (i) technical capability of the item offered to
meet the Government requirement; (ii) price; (iii) past perfor-
mance (see FAR 15.304); (iv) small disadvantaged business
participation; and include them in the relative order of impor-
tance of the evaluation factors, such as in descending order of
importance.]
Technical and past performance, when combined, are
[Contracting Officer state, in accordance with
FAR 15.304, the relative importance of all other evaluation
factors, when combined, when compared to price.]

(b) Options. The Government will evaluate offers for
award purposes by adding the total price for all options to the
total price for the basic requirement. The Government may
determine that an offer is unacceptable if the option prices are
significantly unbalanced. Evaluation of options shall not obli-
gate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror within
the time for acceptance specified in the offer, shall result in a
binding contract without further action by either party. Before

the offer’s specified expiration time, the Government may
accept an offer (or part of an offer), whether or not there are
negotiations after its receipt, unless a written notice of with-
drawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following
provision:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
COMMERCIAL ITEMS (Nov 2007)

An offeror shall complete only paragraph (1) of this provi-
sion if the offeror has completed the annual representations
and certifications electronically at http.//orca.bpn.gov. If an
offeror has not completed the annual representations and cer-
tifications electronically at the ORCA website, the offeror
shall complete only paragraphs (b) through (k) of this
provision.

(a) Definitions. As used in this provision—

“Emerging small business” means a small business con-
cern whose size is no greater than 50 percent of the numerical
size standard for the NAICS code designated.

“Forced or indentured child labor” means all work or
service—

(1) Exacted from any person under the age of 18 under
the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

“Manufactured end product” means any end product in
Federal Supply Classes (FSC) 1000-9999, except—

(1) FSC 5510, Lumber and Related Basic Wood Mate-
rials;

(2) Federal Supply Group (FSG) 87, Agricultural Sup-
plies;

(3) FSG 88, Live Animals;

(4) FSG 89, Food and Related Consumables;

(5) FSC 9410, Crude Grades of Plant Materials;

(6) FSC 9430, Miscellaneous Crude Animal Products,
Inedible;

(7) FSC 9440, Miscellanecous Crude Agricultural and
Forestry Products;

(8) FSC 9610, Ores;

(9) FSC 9620, Minerals, Natural and Synthetic; and

(10) FSC 9630, Additive Metal Materials.

“Place of manufacture” means the place where an end
product is assembled out of components, or otherwise made
or processed from raw materials into the finished product that
is to be provided to the Government. If a product is disassem-
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bled and reassembled, the place of reassembly is not the place
of manufacture.

“Service-disabled
concern”—

(1) Means a small business concern—

(i) Not less than 51 percent of which is owned by one
or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

(i) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with perma-
nent and severe disability, the spouse or permanent caregiver
of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified as a small business under the
criteria in 13 CFR Part 121 and size standards in this
solicitation.

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Women-owned business concern” means a concern which
is at least 51 percent owned by one or more women; or in the
case of any publicly owned business, at least 51 percent of its
stock is owned by one or more women; and whose manage-
ment and daily business operations are controlled by one or
more women.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women,; or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and

(2) Whose management and daily business operations
are controlled by one or more women.

(b) Taxpayer Identification Number (TIN)
(26 U.S.C. 6109, 31 U.S.C. 7701). (Not applicable if the off-
eror is required to provide this information to a central con-
tractor registration database to be eligible for award.)

(1) All offerors must submit the information required in
paragraphs (b)(3) through (b)(5) of this provision to comply
with debt collection requirements of 31 U.S.C. 7701(c) and
3325(d), reporting requirements of 26 U.S.C. 6041, 6041A,

veteran-owned  small  business
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and 6050M, and implementing regulations issued by the Inter-
nal Revenue Service (IRS).

(2) The TIN may be used by the Government to collect
and report on any delinquent amounts arising out of the off-
eror’s relationship with the Government
(31 U.S.C. 7701(c)(3)). If the resulting contract is subject to
the payment reporting requirements described in FAR 4.904,
the TIN provided hereunder may be matched with IRS records
to verify the accuracy of the offeror’s TIN.

(3) Taxpayer Identification Number (TIN).

TIN:
TIN has been applied for.
TIN is not required because:
Offeror is a nonresident alien, foreign corpora-
tion, or foreign partnership that does not have
income effectively connected with the conduct
of a trade or business in the United States and
does not have an office or place of business or a
fiscal paying agent in the United States;

4 Offeror is an agency or instrumentality of a for-

eign government;
4 Offeror is an agency or instrumentality of the
Federal Government.
(4) Type of organization.
Sole proprietorship;
Partnership;
Corporate entity (not tax-exempt);
Corporate entity (tax-exempt);
Government entity (Federal, State, or local);
Foreign government;
International organization per
26 CFR 1.6049-4;
d  Other
(5) Common parent.
1 Offeror is not owned or controlled by acommon
parent;
(d Name and TIN of common parent:
Name
TIN .
(c) Offerors must complete the following representations
when the resulting contract will be performed in the United
States or its outlying areas. Check all that apply.

(1) Small business concern. The offeror represents as
part of its offer that it (1 is, [ is not a small business concern.

(2) Veteran-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror repre-
sents as part of its offer that it [ is, 1 is not a veteran-owned
small business concern.

(3) Service-disabled veteran-owned small business
concern. [Complete only if the offeror represented itself as a
veteran-owned small business concern in paragraph (c)(2) of
this provision.] The offeror represents as part of its offer that

Uoono
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Other Foreign End Products:

Line Item No. Country of Origin

[List as necessary)

(iv) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25.

(2) Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate, Alternate 1. If Alternate I to the
clause at FAR 52.225-3 is included in this solicitation, substi-
tute the following paragraph (g)(1)(ii) for paragraph (g)(1)(ii)
of the basic provision:

(g)(1)(i1) The ofteror certifies that the following supplies
are Canadian end products as defined in the clause of this solic-
itation entitled “Buy American Act—Free Trade Agreements—
Israeli Trade Act™:

Canadian End Products:

Line Item No.

[List as necessary)

(3) Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate, Alternate I1.1f Alternate I to the
clause at FAR 52.225-3 is included in this solicitation, substi-
tute the following paragraph (g)(1)(ii) for paragraph (g)(1)(ii)
of the basic provision:

(g)(1)(i1) The ofteror certifies that the following supplies
are Canadian end products or Israeli end products as defined in
the clause of this solicitation entitled “Buy American Act—Free
Trade Agreements—Israeli Trade Act™:

Canadian or Israeli End Products:

Line Item No. Country of Origin

[List as necessary)

(4) Trade Agreements Certificate. (Applies only if the
clause at FAR 52.225-5, Trade Agreements, is included in this
solicitation.)

(1) The offeror certifies that each end product, except
those listed in paragraph (g)(4)(ii) of this provision, is a U.S.-
made or designated country end product, as defined in the
clause of this solicitation entitled “Trade Agreements.”

(i1) The offeror shall list as other end products those
end products that are not U.S.-made or designated country end
products.

Other End Products:

Line Item No. Country of Origin

[List as necessary]

(ii1) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25. For
line items covered by the WTO GPA, the Government will
evaluate offers of U.S.-made or designated country end prod-
ucts without regard to the restrictions of the Buy American
Act. The Government will consider for award only offers of
U.S.-made or designated country end products unless the
Contracting Officer determines that there are no offers for
such products or that the offers for such products are insuffi-
cient to fulfill the requirements of the solicitation.

(h) Certification Regarding Debarment, Suspension or
Ineligibility for Award (Executive Order 12689). (Applies
only if the contract value is expected to exceed the simplified
acquisition threshold.) The offeror certifies, to the best of its
knowledge and belief, that the offeror and/or any of its
principals—

(1) 1 Are, dare not presently debarred, suspended,
proposed for debarment, or declared ineligible for the award
of contracts by any Federal agency; and

(2) 4 Have, d have not, within a three-year period pre-
ceding this offer, been convicted of or had a civil judgment
rendered against them for: commission of fraud or a criminal
offense in connection with obtaining, attempting to obtain, or
performing a Federal, state or local government contract or
subcontract; violation of Federal or state antitrust statutes
relating to the submission of offers; or commission of embez-
zlement, theft, forgery, bribery, falsification or destruction of
records, making false statements, tax evasion, or receiving
stolen property; and

(3) 1 Are, [ are not presently indicted for, or otherwise
criminally or civilly charged by a Government entity with,
commission of any of these offenses.

(1) Certification Regarding Knowledge of Child Labor for
Listed End Products (Executive Order 13126).[The Contract-
ing Officer must list in paragraph (i)(1) any end products
being acquired under this solicitation that are included in the
List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor, unless excluded at
22.1503(b).]
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(1) Listed end products. (iii) The compensation (wage and fringe benefits)

. . . . plan for all service employees performing work under the con-
Listed End Product Listed Countries of Origin

(2) Certification. [If the Contracting Officer has identi-
fied end products and countries of origin in paragraph (i)(1)
of this provision, then the offeror must certify to either (i)(2)(i)
or (i)(2)(ii) by checking the appropriate block.)

[ 1(@) The offeror will not supply any end product
listed in paragraph (i)(1) of this provision that was mined,
produced, or manufactured in the corresponding country as
listed for that product.

[ ] (ii) The offeror may supply an end product listed
in paragraph (i)(1) of this provision that was mined, produced,
or manufactured in the corresponding country as listed for that
product. The offeror certifies that it has made a good faith
effort to determine whether forced or indentured child labor
was used to mine, produce, or manufacture any such end
product furnished under this contract. On the basis of those
efforts, the offeror certifies that it is not aware of any such use
of child labor.

(j) Place of manufacture. (Does not apply unless the solic-
itation is predominantly for the acquisition of manufactured
end products.) For statistical purposes only, the offeror shall
indicate whether the place of manufacture of the end products
it expects to provide in response to this solicitation is predom-
inantly—

(1) 4 In the United States (Check this box if the total
anticipated price of offered end products manufactured in the
United States exceeds the total anticipated price of offered end
products manufactured outside the United States); or

(2) A Outside the United States.

(k) Certificates regarding exemptions from the application
of the Service Contract Act. (Certification by the offeror as to
its compliance with respect to the contract also constitutes its
certification as to compliance by its subcontractor if it subcon-
tracts out the exempt services.) [The contracting officer is to
check a box to indicate if paragraph (k)(1) or (k)(2) applies.]

[ 1(1) Maintenance, calibration, or repair of certain
equipment as described in FAR 22.1003-4(c)(1). The offeror
1 does 1 does not certify that—

(1) The items of equipment to be serviced under this
contract are used regularly for other than Governmental pur-
poses and are sold or traded by the offeror in substantial quan-
tities to the general public in the course of normal business
operations;

(i1) The services will be furnished at prices which
are, or are based on, established catalog or market prices (see
FAR 22.1003-4(c)(2)(ii)) for the maintenance, calibration, or
repair of such equipment; and
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tract will be the same as that used for these employees and
equivalent employees servicing the same equipment of com-
mercial customers.

[ 12 Certain services as described in
FAR 22.1003-4(d)(1). The offeror [d does [ does not certify
that—

(i) The services under the contract are offered and
sold regularly to non-Governmental customers, and are pro-
vided by the offeror (or subcontractor in the case of an exempt
subcontract) to the general public in substantial quantities in
the course of normal business operations;

(i1) The contract services will be furnished at prices
that are, or are based on, established catalog or market prices
(see FAR 22.1003-4(d)(2)(iii));

(ii1) Each service employee who will perform the
services under the contract will spend only a small portion of
his or her time (a monthly average of less than 20 percent of
the available hours on an annualized basis, or less than 20 per-
cent of available hours during the contract period if the con-
tract period is less than a month) servicing the Government
contract; and

(iv) The compensation (wage and fringe benefits)
plan for all service employees performing work under the con-
tract is the same as that used for these employees and equiv-
alent employees servicing commercial customers.

(3) If paragraph (k)(1) or (k)(2) of this clause applies—

(i) If the offeror does not certify to the conditions in
paragraph (k)(1) or (k)(2) and the Contracting Officer did not
attach a Service Contract Act wage determination to the solic-
itation, the offeror shall notify the Contracting Officer as soon
as possible; and

(i1) The Contracting Officer may not make an award
to the offeror if the offeror fails to execute the certification in
paragraph (k)(1) or (k)(2) of this clause or to contact the Con-
tracting Officer as required in paragraph (k)(3)(i) of this
clause.

(M) Annual Representations and Certifications. Any
changes provided by the offeror in paragraph (1)(2) of this pro-
vision do not automatically change the representations and
certifications posted on the Online Representations and Cer-
tifications Application (ORCA) website.

(2) The offeror has completed the annual representa-
tions and certifications electronically via the ORCA website
at http.//orca.bpn.gov. After reviewing the ORCA database
information, the offeror verifies by submission of this offer
that the representations and certifications currently posted
electronically at FAR 52.212-3, Offeror Representations and
Certifications—Commercial Items, have been entered or
updated in the last 12 months, are current, accurate, complete,
and applicable to this solicitation (including the business size
standard applicable to the NAICS code referenced for this
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solicitation), as of the date of this offer and are incorporated
in this offer by reference (see FAR 4.1201), except for para-
graphs

[Offeror to identify the applicable paragraphs at (b)
through (k) of this provision that the offeror has completed for
the purposes of this solicitation only, if any.

These amended representation(s) and/or certification(s)
are also incorporated in this offer and are current, accurate,
and complete as of the date of this offer.

Any changes provided by the offeror are applicable to this
solicitation only, and do not result in an update to the represen-
tations and certifications posted on ORCA.]

(End of provision)

Alternate I (Apr 2002). As prescribed in 12.301(b)(2), add
the following paragraph (c)(11) to the basic provision:

(11) (Complete if the offeror has represented itself as dis-
advantaged in paragraph (c)(4) or (c)(9) of this provision.)

[The offeror shall check the category in which its owner-
ship falls]:

Black American.
Hispanic American.

Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).

__ Asian-Pacific American (persons with origins from
Burma, Thailand, Malaysia, Indonesia, Singapore, Brunei,
Japan, China, Taiwan, Laos, Cambodia (Kampuchea), Vietnam,
Korea, The Philippines, U.S. Trust Territory of the Pacific
Islands (Republic of Palau), Republic of the Marshall Islands,
Federated States of Micronesia, the Commonwealth of the
Northern Mariana Islands, Guam, Samoa, Macao, Hong Kong,
Fiji, Tonga, Kiribati, Tuvalu, or Nauru).

Subcontinent Asian (Asian-Indian) American (per-
sons with origins from India, Pakistan, Bangladesh, Sri Lanka,
Bhutan, the Maldives Islands, or Nepal).

Individual/concern, other than one of the preceding.

Alternate II (Oct 2000). As prescribed in 12.301(b)(2), add
the following paragraph (c)(9)(iii) to the basic provision:
(iii) Address. The offeror represents that its address [ is,
(1 is not in a region for which a small disadvantaged business
procurement mechanism is authorized and its address has not
changed since its certification as a small disadvantaged business
concern or submission of its application for certification. The
list of authorized small disadvantaged business procurement
mechanisms and regions is posted at http.//www.arnet.gov/
References/sdbadjustments.htm. The offeror shall use the list in
effect on the date of this solicitation. “Address,” as used in this
provision, means the address of the offeror as listed on the Small
Business Administration’s register of small disadvantaged busi-

ness concerns or the address on the completed application that
the concern has submitted to the Small Business Administration
or a Private Certifier in accordance with 13 CFR Part 124,
subpart B. For joint ventures, “address” refers to the address of
the small disadvantaged business concern that is participating in
the joint venture.

52.212-4 Contract Terms and Conditions—Commercial
Items.

As prescribed in 12.301(b)(3), insert the following clause:

CONTRACT TERMS AND CONDITIONS—COMMERCIAL
ITEMS (FEB 2007)

(a) Inspection/Acceptance. The Contractor shall only ten-
der for acceptance those items that conform to the require-
ments of this contract. The Government reserves the right to
inspect or test any supplies or services that have been tendered
for acceptance. The Government may require repair or
replacement of nonconforming supplies or reperformance of
nonconforming services at no increase in contract price. If
repair/replacement or reperformance will not correct the
defects or is not possible, the Government may seek an equi-
table price reduction or adequate consideration for acceptance
of nonconforming supplies or services. The Government must
exercise its post-acceptance rights—

(1) Within a reasonable time after the defect was dis-
covered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(b) Assignment. The Contractor or its assignee may assign
its rights to receive payment due as a result of performance of
this contract to a bank, trust company, or other financing insti-
tution, including any Federal lending agency in accordance
with the Assignment of Claims Act (31 U.S.C. 3727). How-
ever, when a third party makes payment (e.g., use of the Gov-
ernmentwide commercial purchase card), the Contractor may
not assign its rights to receive payment under this contract.

(c) Changes. Changes in the terms and conditions of this
contract may be made only by written agreement of the

arties.

(d) Disputes. This contract is subject to the Contract Dis-
putes Act of 1978, as amended (41 U.S.C. 601-613). Failure
of the parties to this contract to reach agreement on any
request for equitable adjustment, claim, appeal or action aris-
ing under or relating to this contract shall be a dispute to be
resolved in accordance with the clause at FAR 52.233-1, Dis-
putes, which is incorporated herein by reference. The Con-
tractor shall proceed diligently with performance of this
contract, pending final resolution of any dispute arising under
the contract.

(e) Definitions. The clause at FAR 52.202-1, Definitions, is
incorporated herein by reference.

52.2-34.1
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(f) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence such as, acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(g) Invoice. (1) The Contractor shall submit an original
invoice and three copies (or electronic invoice, if authorized)
to the address designated in the contract to receive invoices.
An invoice must include—

(i) Name and address of the Contractor;

(i1) Invoice date and number;

(ii1) Contract number, contract line item number and,
if applicable, the order number;

(iv) Description, quantity, unit of measure, unit price
and extended price of the items delivered;

(v) Shipping number and date of shipment, including
the bill of lading number and weight of shipment if shipped
on Government bill of lading;

(vi) Terms of any discount for prompt payment
offered;

(vii) Name and address of official to whom payment
is to be sent;

(viii) Name, title, and phone number of person to
notify in event of defective invoice; and

(ix) Taxpayer Identification Number (TIN). The
Contractor shall include its TIN on the invoice only if required
elsewhere in this contract.

(x) Electronic funds transfer (EFT) banking
information.

(A) The Contractor shall include EFT banking
information on the invoice only if required elsewhere in this
contract.

(B) If EFT banking information is not required to
be on the invoice, in order for the invoice to be a proper
invoice, the Contractor shall have submitted correct EFT
banking information in accordance with the applicable solic-
itation provision, contract clause (e.g., 52.232-33, Payment
by Electronic Funds Transfer—Central Contractor Registra-
tion, or 52.232-34, Payment by Electronic Funds Transfer—
Other Than Central Contractor Registration), or applicable
agency procedures.

(C) EFT banking information is not required if the
Government waived the requirement to pay by EFT.

52.2-34.2 (FAC 2005-21)

(2) Invoices will be handled in accordance with the
Prompt Payment Act (31 U.S.C. 3903) and Office of Manage-
ment and Budget (OMB) prompt payment regulations at
5 CFR Part 1315.

(h) Patent indemnity. The Contractor shall indemnify the
Government and its officers, employees and agents against
liability, including costs, for actual or alleged direct or con-
tributory infringement of, or inducement to infringe, any
United States or foreign patent, trademark or copyright, aris-
ing out of the performance of this contract, provided the Con-
tractor is reasonably notified of such claims and proceedings.

(1) Payment.— (1) Items accepted. Payment shall be made
for items accepted by the Government that have been deliv-
ered to the delivery destinations set forth in this contract.

(2) Prompt payment. The Government will make pay-
ment in accordance with the Prompt Payment Act
(31 U.S.C. 3903) and prompt payment regulations at 5 CFR
Part 1315.

(3) Electronic Funds Transfer (EFT). If the Government
makes payment by EFT, see 52.212-5(b) for the appropriate
EFT clause.

(4) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of the
invoice. For the purpose of computing the discount earned,
payment shall be considered to have been made on the date
which appears on the payment check or the specified payment
date if an electronic funds transfer payment is made.

(5) Overpayments. If the Contractor becomes aware of
a duplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing or
invoice payment, the Contractor shall immediately notify the
Contracting Officer and request instructions for disposition of
the overpayment.

(j) Risk of loss. Unless the contract specifically provides
otherwise, risk of loss or damage to the supplies provided
under this contract shall remain with the Contractor until, and
shall pass to the Government upon:

(1) Delivery of the supplies to a carrier, if transportation
is f.0.b. origin; or

(2) Delivery of the supplies to the Government at the
destination specified in the contract, if transportation is f.0.b.
destination.

(k) Taxes. The contract price includes all applicable Fed-
eral, State, and local taxes and duties.

(1) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
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charges the Contractor can demonstrate to the satisfaction of
the Government using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred which reasonably could have been
avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to com-
ply with any contract terms and conditions, or fails to provide
the Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Govern-
ment improperly terminated this contract for default, such ter-
mination shall be deemed a termination for convenience.

(n) Title. Unless specified elsewhere in this contract, title
to items furnished under this contract shall pass to the Gov-
ernment upon acceptance, regardless of when or where the
Government takes physical possession.

(o) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.

(p) Limitation of liability. Except as otherwise provided by
an express warranty, the Contractor will not be liable to the
Government for consequential damages resulting from any
defect or deficiencies in accepted items.

(q) Other compliances. The Contractor shall comply with
all applicable Federal, State and local laws, executive orders,
rules and regulations applicable to its performance under this
contract.

(r) Compliance with laws unique to Government contracts.
The Contractor agrees to comply with 31 U.S.C. 1352 relat-
ing to limitations on the use of appropriated funds to influence
certain Federal contracts; 18 U.S.C. 431 relating to officials
not to benefit; 40 U.S.C. 3701, et seq., Contract Work Hours
and Safety Standards Act; 41 U.S.C. 51-58, Anti-Kickback
Act of 1986; 41 U.S.C. 265 and 10 U.S.C. 2409 relating to
whistleblower protections; 49 U.S.C. 40118, Fly American;
and 41 U.S.C. 423 relating to procurement integrity.

(s) Order of precedence. Any inconsistencies in this solic-
itation or contract shall be resolved by giving precedence in
the following order:

(1) The schedule of supplies/services.

(2) The Assignments, Disputes, Payments, Invoice,
Other Compliances, and Compliance with Laws Unique to
Government Contracts paragraphs of this clause.

(3) The clause at 52.212-5.

(4) Addenda to this solicitation or contract, including
any license agreements for computer software.

(5) Solicitation provisions if this is a solicitation.

(6) Other paragraphs of this clause.

(7) The Standard Form 1449.

(8) Other documents, exhibits, and attachments.

(9) The specification.

(t) Central Contractor Registration (CCR). (1)  Unless
exempted by an addendum to this contract, the Contractor is
responsible during performance and through final payment of
any contract for the accuracy and completeness of the data
within the CCR database, and for any liability resulting from
the Government’s reliance on inaccurate or incomplete data.
To remain registered in the CCR database after the initial reg-
istration, the Contractor is required to review and update on
an annual basis from the date of initial registration or subse-
quent updates its information in the CCR database to ensure
it is current, accurate and complete. Updating information in
the CCR does not alter the terms and conditions of this con-
tract and is not a substitute for a properly executed contractual
document.

(2)(1) If a Contractor has legally changed its business
name, “doing business as” name, or division name (whichever
is shown on the contract), or has transferred the assets used in
performing the contract, but has not completed the necessary
requirements regarding novation and change-of-name agree-
ments in FAR Subpart 42.12, the Contractor shall provide the
responsible Contracting Officer a minimum of one business
day’s written notification of its intention to (A) change the
name in the CCR database; (B) comply with the requirements
of Subpart 42.12; and (C) agree in writing to the timeline and
procedures specified by the responsible Contracting Officer.
The Contractor must provide with the notification sufficient
documentation to support the legally changed name.

(i) If the Contractor fails to comply with the require-
ments of paragraph (t)(2)(i) of this clause, or fails to perform
the agreement at paragraph (t)(2)(i)(C) of this clause, and, in
the absence of a properly executed novation or change-of-
name agreement, the CCR information that shows the Con-
tractor to be other than the Contractor indicated in the contract
will be considered to be incorrect information within the
meaning of the “Suspension of Payment” paragraph of the
electronic funds transfer (EFT) clause of this contract.

(3) The Contractor shall not change the name or address
for EFT payments or manual payments, as appropriate, in the
CCR record to reflect an assignee for the purpose of assign-
ment of claims (see Subpart 32.8, Assignment of Claims).
Assignees shall be separately registered in the CCR database.
Information provided to the Contractor’s CCR record that
indicates payments, including those made by EFT, to an ulti-
mate recipient other than that Contractor will be considered to
be incorrect information within the meaning of the “Suspen-
sion of payment” paragraph of the EFT clause of this contract.
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(4) Offerors and Contractors may obtain information on
registration and annual confirmation requirements via the
internet at http.//www.ccr.gov or by calling 1-888-227-2423 or
269-961-5757.

(End of clause)

Alternate I (Feb 2007). When a time-and-materials or
labor-hour contract is contemplated, substitute the following
paragraphs (a), (e), (i) and (1) for those in the basic clause.

(a) Inspection/Acceptance. (1) The Government has the
right to inspect and test all materials furnished and services per-
formed under this contract, to the extent practicable at all places
and times, including the period of performance, and in any event
before acceptance. The Government may also inspect the plant
or plants of the Contractor or any subcontractor engaged in con-
tract performance. The Government will perform inspections
and tests in a manner that will not unduly delay the work.

(2) If the Government performs inspection or tests on
the premises of the Contractor or a subcontractor, the Contractor
shall furnish and shall require subcontractors to furnish all rea-
sonable facilities and assistance for the safe and convenient per-
formance of these duties.

(3) Unless otherwise specified in the contract, the Gov-
ernment will accept or reject services and materials at the place
of delivery as promptly as practicable after delivery, and they
will be presumed accepted 60 days after the date of delivery,
unless accepted earlier.

(4) At any time during contract performance, but not
later than 6 months (or such other time as may be specified in
the contract) after acceptance of the services or materials last
delivered under this contract, the Government may require the
Contractor to replace or correct services or materials that at time
of delivery failed to meet contract requirements. Except as oth-
erwise specified in paragraph (a)(6) of this clause, the cost of
replacement or correction shall be determined under paragraph
(i) of this clause, but the “hourly rate” for labor hours incurred
in the replacement or correction shall be reduced to exclude that
portion of the rate attributable to profit. Unless otherwise spec-
ified below, the portion of the “hourly rate” attributable to profit
shall be 10 percent. The Contractor shall not tender for accep-
tance materials and services required to be replaced or corrected
without disclosing the former requirement for replacement or
correction, and, when required, shall disclose the corrective
action taken. [Insert portion of labor rate attributable to profit.]

(5)(1) If the Contractor fails to proceed with reasonable
promptness to perform required replacement or correction, and
if the replacement or correction can be performed within the
ceiling price (or the ceiling price as increased by the Govern-
ment), the Government may—

(A) By contract or otherwise, perform the replace-
ment or correction, charge to the Contractor any increased cost,
or deduct such increased cost from any amounts paid or due
under this contract; or

(B) Terminate this contract for cause.

52.2-36  (FAC 2005-21)

(ii) Failure to agree to the amount of increased cost to
be charged to the Contractor shall be a dispute under the Dis-
putes clause of the contract.

(6) Notwithstanding paragraphs (a)(4) and (5) above,
the Government may at any time require the Contractor to rem-
edy by correction or replacement, without cost to the Govern-
ment, any failure by the Contractor to comply with the
requirements of this contract, if the failure is due to—

(i) Fraud, lack of good faith, or willful misconduct on
the part of the Contractor's managerial personnel; or

(ii) The conduct of one or more of the Contractor’s
employees selected or retained by the Contractor after any of the
Contractor’s managerial personnel has reasonable grounds to
believe that the employee is habitually careless or unqualified.

(7) This clause applies in the same manner and to the
same extent to corrected or replacement materials or services as
to materials and services originally delivered under this con-
tract.

(8) The Contractor has no obligation or liability under this
contract to correct or replace materials and services that at time
of delivery do not meet contract requirements, except as pro-
vided in this clause or as may be otherwise specified in the con-
tract.

(9) Unless otherwise specified in the contract, the Contrac-
tor's obligation to correct or replace Government-furnished
property shall be governed by the clause pertaining to Govern-
ment property.

(e) Definitions. (1) The clause at FAR 52.202-1, Defini-
tions, is incorporated herein by reference. As used in this
clause—

(i) Direct materials means those materials that enter
directly into the end product, or that are used or consumed
directly in connection with the furnishing of the end product or
service.

(i) Hourly rate means the rate(s) prescribed in the
contract for payment for labor that meets the labor category
qualifications of a labor category specified in the contract that
are—

(A) Performed by the contractor;
(B) Performed by the subcontractors; or

(C) Transferred between divisions, subsidiaries, or
affiliates of the contractor under a common control.

(ii1) Materials means—

(A) Direct materials, including supplies transferred
between divisions, subsidiaries, or affiliates of the contractor
under a common control;

(B) Subcontracts for supplies and incidental ser-
vices for which there is not a labor category specified in the con-
tract;

(C) Other direct costs (e.g., incidental services for
which there is not a labor category specified in the contract,
travel, computer usage charges, etc.);

(D) The following subcontracts for services which
are specifically excluded from the hourly rate: [Insert any sub-
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contracts for services to be excluded from the hourly rates pre-
scribed in the schedule.]; and

(E) Indirect costs specifically provided for in this
clause.

(iv) Subcontract means any contract, as defined in
FAR Subpart 2.1, entered into with a subcontractor to furnish
supplies or services for performance of the prime contract or a
subcontract including transfers between divisions, subsidiaries,
or affiliates of a contractor or subcontractor. It includes, but is
not limited to, purchase orders, and changes and modifications
to purchase orders.

(1) Payments. (1) Services accepted. Payment shall be
made for services accepted by the Government that have been
delivered to the delivery destination(s) set forth in this contract.
The Government will pay the Contractor as follows upon the
submission of commercial invoices approved by the Contract-
ing Officer:

(i) Hourly rate.

(A) The amounts shall be computed by multiplying
the appropriate hourly rates prescribed in the contract by the
number of direct labor hours performed. Fractional parts of an
hour shall be payable on a prorated basis.

(B) The rates shall be paid for all labor performed
on the contract that meets the labor qualifications specified in
the contract. Labor hours incurred to perform tasks for which
labor qualifications were specified in the contract will not be
paid to the extent the work is performed by individuals that do
not meet the qualifications specified in the contract, unless spe-
cifically authorized by the Contracting Officer.

(C) Invoices may be submitted once each month
(or at more frequent intervals, if approved by the Contracting
Officer) to the Contracting Officer or the authorized represen-
tative.

(D) When requested by the Contracting Officer or
the authorized representative, the Contractor shall substantiate
invoices (including any subcontractor hours reimbursed at the
hourly rate in the schedule) by evidence of actual payment, indi-
vidual daily job timecards, records that verify the employees
meet the qualifications for the labor categories specified in the
contract, or other substantiation specified in the contract.

(E) Unless the Schedule prescribes otherwise, the
hourly rates in the Schedule shall not be varied by virtue of the
Contractor having performed work on an overtime basis.

(1) If no overtime rates are provided in the
Schedule and the Contracting Officer approves overtime work
in advance, overtime rates shall be negotiated.

(2) Failure to agree upon these overtime rates
shall be treated as a dispute under the Disputes clause of this
contract.

(3) If the Schedule provides rates for overtime,
the premium portion of those rates will be reimbursable only to
the extent the overtime is approved by the Contracting Officer.

(i1) Materials.

(A) If the Contractor furnishes materials that meet
the definition of a commercial item at FAR 2.101, the price to

be paid for such materials shall be the contractor's established
catalog or market price, adjusted to reflect the—

(1) Quantities being acquired; and

(2) Any modifications necessary because of
contract requirements.

(B) Except as provided for in paragraph

(i)(1)(i1)(A) and (D)(2) of this clause, the Government will
reimburse the Contractor the actual cost of materials (less any
rebates, refunds, or discounts received by the contractor that are
identifiable to the contract) provided the Contractor—

(1) Has made payments for materials in accor-
dance with the terms and conditions of the agreement or
invoice; or

(2) Makes these payments within 30 days of the
submission of the Contractor’s payment request to the Govern-
ment and such payment is in accordance with the terms and con-
ditions of the agreement or invoice.

(C) To the extent able, the Contractor shall—

(1) Obtain materials at the most advantageous
prices available with due regard to securing prompt delivery of
satisfactory materials; and

(2) Give credit to the Government for cash and
trade discounts, rebates, scrap, commissions, and other amounts
that are identifiable to the contract.

(D) Other Costs. Unless listed below, other direct
and indirect costs will not be reimbursed.

(1) Other Direct Costs. The Government will
reimburse the Contractor on the basis of actual cost for the fol-
lowing, provided such costs comply with the requirements in
paragraph (i)(1)(ii)(B) of this clause: [/nsert each element of
other direct costs (e.g., travel, computer usage charges, etc.
Insert “None” if no reimbursement for other direct costs will be
provided. If this is an indefinite delivery contract, the Contract-
ing Officer may insert “Each order must list separately the ele-
ments of other direct charge(s) for that order or, if no
reimbursement for other direct costs will be provided, insert
‘None’.”’]

(2) Indirect Costs (Material Handling, Subcon-
tract Administration, etc.). The Government will reimburse the
Contractor for indirect costs on a pro-rata basis over the period
of contract performance at the following fixed price: [/nsert a
fixed amount for the indirect costs and payment schedule. Insert
“$0” if no fixed price reimbursement for indirect costs will be
provided. (If this is an indefinite delivery contract, the Contract-
ing Officer may insert “Each order must list separately the fixed
amount for the indirect costs and payment schedule or, if no
reimbursement for indirect costs, insert ‘None’).”’)

(2) Total cost. It is estimated that the total cost to the
Government for the performance of this contract shall not
exceed the ceiling price set forth in the Schedule and the Con-
tractor agrees to use its best efforts to perform the work speci-
fied in the Schedule and all obligations under this contract
within such ceiling price. If at any time the Contractor has rea-
son to believe that the hourly rate payments and material costs
that will accrue in performing this contract in the next succeed-
ing 30 days, if added to all other payments and costs previously
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accrued, will exceed 85 percent of the ceiling price in the Sched-
ule, the Contractor shall notify the Contracting Officer giving a
revised estimate of the total price to the Government for per-
forming this contract with supporting reasons and documenta-
tion. If at any time during the performance of this contract, the
Contractor has reason to believe that the total price to the Gov-
ernment for performing this contract will be substantially
greater or less than the then stated ceiling price, the Contractor
shall so notify the Contracting Officer, giving a revised estimate
of the total price for performing this contract, with supporting
reasons and documentation. If at any time during performance
of this contract, the Government has reason to believe that the
work to be required in performing this contract will be substan-
tially greater or less than the stated ceiling price, the Contracting
Officer will so advise the Contractor, giving the then revised
estimate of the total amount of effort to be required under the
contract.

(3) Ceiling price. The Government will not be obligated
to pay the Contractor any amount in excess of the ceiling price
in the Schedule, and the Contractor shall not be obligated to con-
tinue performance if to do so would exceed the ceiling price set
forth in the Schedule, unless and until the Contracting Officer
notifies the Contractor in writing that the ceiling price has been
increased and specifies in the notice a revised ceiling that shall
constitute the ceiling price for performance under this contract.
When and to the extent that the ceiling price set forth in the
Schedule has been increased, any hours expended and material
costs incurred by the Contractor in excess of the ceiling price
before the increase shall be allowable to the same extent as if the
hours expended and material costs had been incurred after the
increase in the ceiling price.

(4) Access to records. At any time before final payment
under this contract, the Contracting Officer (or authorized rep-
resentative) will have access to the following (access shall be
limited to the listing below unless otherwise agreed to by the
Contractor and the Contracting Officer):

(i) Records that verify that the employees whose time
has been included in any invoice meet the qualifications for the
labor categories specified in the contract;

(i) For labor hours (including any subcontractor
hours reimbursed at the hourly rate in the schedule), when time-
cards are required as substantiation for payment—

(A) The original timecards (paper-based or elec-
tronic);

(B) The Contractor’s timekeeping procedures;

(C) Contractor records that show the distribution of
labor between jobs or contracts; and

(D) Employees whose time has been included in
any invoice for the purpose of verifying that these employees
have worked the hours shown on the invoices.

(iii) For material and subcontract costs that are reim-
bursed on the basis of actual cost—

(A) Any invoices or subcontract agreements sub-
stantiating material costs; and

(B) Any documents supporting payment of those
invoices.

52.2-38 (FAC 2005-21)

(5) Overpayments/Underpayments. (i) Each payment
previously made shall be subject to reduction to the extent of
amounts, on preceding invoices, that are found by the Contract-
ing Officer not to have been properly payable and shall also be
subject to reduction for overpayments or to increase for under-
payments. The Contractor shall promptly pay any such reduc-
tion within 30 days unless the parties agree otherwise. The
Government within 30 days will pay any such increases, unless
the parties agree otherwise. The contractor’s payment will be
made by check. If the Contractor becomes aware of a duplicate
invoice payment or that the Government has otherwise overpaid
on an invoice payment, the Contractor shall immediately notify
the Contracting Officer and request instructions for disposition
of the overpayment.

(ii) Upon receipt and approval of the invoice desig-
nated by the Contractor as the “completion invoice” and sup-
porting documentation, and upon compliance by the Contractor
with all terms of this contract, any outstanding balances will be
paid within 30 days unless the parties agree otherwise. The
completion invoice, and supporting documentation, shall be
submitted by the Contractor as promptly as practicable follow-
ing completion of the work under this contract, but in no event
later than 1 year (or such longer period as the Contracting
Officer may approve in writing) from the date of completion.

(6) Release of claims. The Contractor, and each assignee
under an assignment entered into under this contract and in
effect at the time of final payment under this contract, shall exe-
cute and deliver, at the time of and as a condition precedent to
final payment under this contract, a release discharging the
Government, its officers, agents, and employees of and from all
liabilities, obligations, and claims arising out of or under this
contract, subject only to the following exceptions.

(i) Specified claims in stated amounts, or in estimated
amounts if the amounts are not susceptible to exact statement by
the Contractor.

(ii)) Claims, together with reasonable incidental
expenses, based upon the liabilities of the Contractor to third
parties arising out of performing this contract, that are not
known to the Contractor on the date of the execution of the
release, and of which the Contractor gives notice in writing to
the Contracting Officer not more than 6 years after the date of
the release or the date of any notice to the Contractor that the
Government is prepared to make final payment, whichever is
earlier.

(iii) Claims for reimbursement of costs (other than
expenses of the Contractor by reason of its indemnification of
the Government against patent liability), including reasonable
incidental expenses, incurred by the Contractor under the terms
of this contract relating to patents.

(7) Prompt payment. The Government will make pay-
ment in accordance with the Prompt Payment Act (31 U.S.C.
3903) and prompt payment regulations at 5 CFR part 1315.

(8) Electronic Funds Transfer (EFT). If the Government
makes payment by EFT, see 52.212-5(b) for the appropriate
EFT clause.
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(9) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of the
invoice. For the purpose of computing the discount earned, pay-
ment shall be considered to have been made on the date that
appears on the payment check or the specified payment date if
an electronic funds transfer payment is made.

(1) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or any
part hereof, for its sole convenience. In the event of such termi-
nation, the Contractor shall immediately stop all work hereun-
der and shall immediately cause any and all of its suppliers and
subcontractors to cease work. Subject to the terms of this con-
tract, the Contractor shall be paid an amount for direct labor
hours (as defined in the Schedule of the contract) determined by
multiplying the number of direct labor hours expended before
the effective date of termination by the hourly rate(s) in the con-
tract, less any hourly rate payments already made to the Con-
tractor plus reasonable charges the Contractor can demonstrate
to the satisfaction of the Government using its standard record
keeping system that have resulted from the termination. The
Contractor shall not be required to comply with the cost
accounting standards or contract cost principles for this pur-
pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (NOV 2007)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(2) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004) (Pub. L. 108-77, 108-78)

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisi-
tions of commercial items:

[Contracting Officer check as appropriate.]

(1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (Sept 2006), with Alternate I (Oct 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).

~(2) 52.219-3, Notice of Total HUBZone Set-Aside
(JAN 1999) (15 U.S.C. 657a).

_(3)52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JULY 2005) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).

_ (4) [Reserved]

__(5)() 52.219-6, Notice of Total Small Business Set-
Aside (JUNE 2003) (15 U.S.C. 644).
__(ii) Alternate T (OCT 1995) of 52.219-6.
_ (iii) Alternate IT (MAR 2004) of 52.219-6.
_(6)(1) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).
__(ii) Alternate I (OCT 1995) of 52.219-7.
_ (iii) Alternate IT (MAR 2004) of 52.219-7.

(7)) 52.219-8, Utilization of Small Business

Concerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)).
_ (8)(1)52.219-9, Small Business Subcontracting
Plan (Nov 2007) (15 U.S.C. 637(d)(4).
__(ii) Alternate T (OCT 2001) 0of 52.219-9.
__ (iii) Alternate I (OcT 2001) of 52.219-9.
~_(9) 52.219-14, Limitations on Subcontracting
(DEC 1996) (15 U.S.C. 637(a)(14)).

~(10) 52.219-16, Liquidated Damages—

Subcontracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(i)).
_(1D)(@{) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(SEPT 2005) (10 U.S.C. 2323) (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).
(i) Alternate I (JUNE 2003) of 52.219-23.
~(12) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(OcT 1999) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

~ (13) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting
(OcT 2000) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

__(14) 52.219-27, Notice of Total Service-Disabled
Veteran-Owned Small Business Set-Aside (MAY 2004)
(15 U.S.C. 657 1).

_(15) 52.219-28, Post Award Small Business

Program  Rerepresentation  (JUNE 2007) (15 U.S.C.
632(a)(2)).

~ (16) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

_(17) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (AUG 2007) (E.O. 13126).

_(18) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

~ (19) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

52.2-39
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52.212-5

FEDERAL ACQUISITION REGULATION

__ (20) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).

_(21)52.222-36, Affirmative Action for Workers with
Disabilities (JUN 1998) (29 U.S.C. 793).

_(22) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).

_(23) 52.222-39, Notification of Employee Rights
Concerning Payment of Union Dues or Fees (DEC 2004)
(E.O. 13201).

_ (24)(1)52.222-50, Combating Trafficking in Persons
(AUG 2007) (Applies to all contracts).
(i) Alternate I (AUG 2007) of 52.222-50.
~(25)(1) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Products
(AUG 2000) (42 U.S.C. 6962(c)(3)(A)(ii)).
__ (ii) Alternate I (AUG2000) of 52.223-9
(42 U.S.C. 6962(1)(2)(C)).

~ (26) 52.225-1, Buy American Act—Supplies
(JUNE 2003) (41 U.S.C. 10a-10d).

(27)(1) 52.225-3, Buy American Act—Free Trade
Agreements—Israeli Trade Act (AUG 2007) (41 U.S.C. 10a-
10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, Pub. L 108-
77, 108-78, 108-286, 109-53 and 109-169).

__(ii) Alternate I (JAN 2004) of 52.225-3.
__(iii) Alternate II (JAN 2004) of 52.225-3.

_ (28) 52.225-5, Trade Agreements (NoOV 2007)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

_(29) 52.225-13, Restrictions on Certain Foreign
Purchases (FEB 2006) (E.o.s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

__(30)52.226-4, Notice of Disaster or Emergency Area
Set-Aside (Nov 2007) (42 U.S.C. 5150).

__ (31) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (Nov 2007) (42 U.S.C.
5150).

_(32)52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 255(f),
10 U.S.C. 2307(%)).

(33) 52.232-30, Installment Payments for
Commercial Items (OcCT 1995) (41 U.S.C. 255(f),

10 U.S.C. 2307(f)).

~ (34) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OCT 2003)
(31 U.S.C. 3332).

_ (35) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(MAY 1999) (31 U.S.C. 3332).

_ (36) 52.232-36, Payment
(MAY 1999) (31 U.S.C. 3332).

by Third Party

52.2-40

_(37) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).
~(38)(1) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 20006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).
(i) Alternate I (Apr 2003) of 52.247-64.

(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

_(2) 52.222-42, Statement of Equivalent Rates for
Federal  Hires (MAY 1989) (29 U.S.C.206  and
41 U.S.C. 351, et seq.).

_(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (Nov 2006) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

_(4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (FEB 2002) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

_(5) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment—Requirements
(Nov 2007) (41 U.S.C. 351, et seq.).

__(6) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services—
Requirements (NOv 2007) (41 U.S.C. 351, ef seq.).

_(7)52.237-11, Accepting and Dispensing of $1 Coin
(AUG 2007) (31 U.S.C. 5112(p)(1)).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold,
and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is com-
pletely or partially terminated, the records relating to the work
terminated shall be made available for 3 years after any result-
ing final termination settlement. Records relating to appeals



http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t37t40+200+2++%2838%29%20%20AND%20%28%2838%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t37t40+200+2++%2838%29%20%20AND%20%28%2838%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t29t32+2+78++%2829%29%20%20AND%20%28%2829%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+250+1286++%2842%29%20%20AND%20%28%2842%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+250+1286++%2842%29%20%20AND%20%28%2842%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t17t20+1727+50++%2819%29%20%20AND%20%28%2819%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t17t20+1727+50++%2819%29%20%20AND%20%28%2819%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t17t20+1727+50++%2819%29%20%20AND%20%28%2819%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t17t20+1727+50++%2819%29%20%20AND%20%28%2819%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+250+1286++%2842%29%20%20AND%20%28%2842%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+250+1286++%2842%29%20%20AND%20%28%2842%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+250+1286++%2842%29%20%20AND%20%28%2842%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t09t12+37+408++%2810%29%20%2
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t09t12+37+408++%2810%29%20%2
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t29t32+1665+30++%2831%29%20%20AND%20%28%2831%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t29t32+1665+30++%2831%29%20%20AND%20%28%2831%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t29t32+1665+30++%2831%29%20%20AND%20%28%2831%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t05t08+2+3++%285%29%20%20AND
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t45t48+351+1++%2846%29%20%20AND%20%28%2846%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t09t12+37+408++%2810%29%20%2
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t29t32+2+78++%2829%29%20%20AND%20%28%2829%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t29t32+2+78++%2829%29%20%20AND%20%28%2829%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t29t32+2+78++%2829%29%20%20AND%20%28%2829%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t29t32+1665+30++%2831%29%20%20AND%20%28%2831%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/
http://uscode.house.gov/

FAC 2005-21 NOVEMBER 7, 2007

SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.213-1

under the disputes clause or to litigation or the settlement of
claims arising under or relating to this contract shall be made
available until such appeals, litigation, or claims are finally
resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in paragraphs (i) through (vii) of this paragraph in a subcon-
tract for commercial items. Unless otherwise indicated below,
the extent of the flow down shall be as required by the
clause—

(1) 52.219-8, Utilization of Small Business Concerns
(MAY 2004) (15 U.S.C. 637(d)(2) and (3)), in all subcontracts
that offer further subcontracting opportunities. If the subcon-
tract (except subcontracts to small business concerns) exceeds
$550,000 ($1,000,000 for construction of any public facility),
the subcontractor must include 52.219-8 in lower tier subcon-
tracts that offer subcontracting opportunities.

(i) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 112406).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C. 4212).

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793).

(v) 52.222-39, Notification of Employee Rights
Concerning Payment of Union Dues or Fees (DEC 2004)
(E.O. 13201).

(vi) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

(vii) 52.222-50, Combating Trafficking in Persons
(AUG 2007) (22 U.S.C. 7104(g)). Flow down required in
accordance with paragraph (f) of FAR clause 52.222-50.

(viii) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance, Calibra-
tion, or Repair of Certain Equipment-Requirements
(Nov 2007) (41 U.S.C. 351, et seq.).

(ix) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services-
Requirements (NOV 2007) (41 U.S.C. 351, et seq.).

(x) 52.247-64, Preference for Privately Owned U.S.-
Flag Commercial Vessels (FEB2006) (46 U.S.C.
Appx. 1241(b) and 10 U.S.C. 2631). Flow down required in
accordance with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractor may include in its
subcontracts for commercial items a minimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate I (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate
paragraph (e) as paragraph (d), and revise the reference to
“paragraphs (a), (b), (c), or (d) of this clause” in the redesig-
nated paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause.”

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (MAY 2006)

(a) General. The Government will pay invoices based on
the Contractor’s delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies.(1) Title to the supplies
passes to the Government upon delivery to—

(1) A post office or common carrier for shipment to
the specific destination; or

(ii) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,
order, or blanket purchase agreement, the Contractor shall—

(i) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(il)) Replace, repair, or correct those supplies
promptly at the Contractor’s expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(¢) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(ii) Display prominently on the invoice “FAST
PAY.” Invoices not prominently marked “FAST PAY” via
manual or electronic means may be accepted by the payment
office for fast payment. If the payment office declines to make
fast payment, the Contractor shall be paid in accordance with
procedures applicable to invoices to which the Fast Payment
clause does not apply.

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor

52.2-41
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shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agreement
requires the preparation of a receiving report, the Contractor
shall either—

(i) Submit the receiving report on the prescribed
form with the invoice; or
(i1) Include the following information on the invoice:
(A) Shipment number.
(B) Mode of shipment.
(C) At line item level—
(1) National stock number and/or manufac-
turer’s part number;
(2) Unit of measure;
(3) Ship-To Point;
(4) Mark-For Point, if in the contract; and
(5) FEDSTRIP/MILSTRIP document num-
ber, if in the contract.

(4) If this contract, order, or blanket purchase agreement
does not require preparation of a receiving report on a pre-
scribed form, the Contractor shall include on the invoice the
following information at the line item level, in addition to that
required in paragraph (c)(1) of this clause:

(1) Ship-To Point.

(i1) Mark-For Point.

(ii1) FEDSTRIP/MILSTRIP document number, if in
the contract.

(5) Where a receiving report is not required, the Con-
tractor shall include a copy of the invoice in each shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) FAST PAY container identification. TheContractor shall
mark all outer shipping containers “FAST PAY” When outer
shipping containers are not marked “FAST PAY,” the payment
office may make fast payment. If the payment office declines
to make fast payment, the Contractor shall be paid in accor-
dance with procedures applicable to invoices to which the Fast
Payment clause does not apply.

(End of clause)
52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:
INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

52.2-42

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed the
maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (NOV 2007)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses that are incorporated
by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3,
(E.O. 11755).

(i1) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246).

(i) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

(iv) 52.222-50, Combating Trafficking in Persons
(AUG 2007) (22 U.S.C. 7104(g)).

(v) 52.225-13, Restrictions on Certain Foreign Pur-
chases (FEB 2006) (E.o.s, proclamations, and statutes admin-
istered by the Office of Foreign Assets Control of the
Department of the Treasury).

(vi) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(vii) 52.233-4, Applicable Law for Breach of Con-
tract Claim (OCT 2004) (Pub. L. 108-77, 108-78).

(2) Listed below are additional clauses that apply:

(1) 52.232-1, Payments (APR 1984).

(i1) 52.232-8, Discounts for Prompt Payment
(FEB 2002).

(iii) 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (OCT 2003).

Convict Labor (JUNE 2003)
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(v) 52.233-1, Disputes (JULY 2002).

(vi) 52.244-6, Subcontracts for Commercial Items
(MAR 2007).

(vil) 52.253-1,
(JAN 1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(1) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JAN 2006) (E.O. 13126). (Applies
to contracts for supplies exceeding the micro-purchase thresh-
old.)

Computer Generated Forms

(i1) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C.4212) (Applies to
contracts of $100,000 or more).

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793). (Applies to con-
tracts over $10,000, unless the work is to be performed outside
the United States by employees recruited outside the United
States.) (For purposes of this clause, United States includes
the 50 States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, the U.S.
Virgin Islands, and Wake Island.)

(v) 52.222-37, Employment Reports on Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C.4212) (Applies to
contracts of $100,000 or more).

(vi) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.)

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (AUG 2003) (E.O. 13148) (Applies to ser-
vices performed on Federal facilities).

(viii) 52.225-1, Buy American Act—Supplies
(JUNE 2003) (41 U.S.C. 10a-10d) (Applies to contracts for
supplies, and to contracts for services involving the furnishing
of supplies, for use in the United States or its outlying areas,
if the value of the supply contract or supply portion of a ser-
vice contract exceeds the micro-purchase threshold and the
acquisition—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(ix) 52.232-33, Payment by Electronic Funds Trans-
fer—Central Contractor Registration (OCT 2003). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor

Registration (CCR) database as its source of EFT
information.)

(x) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (MAY 1999).
(Applies when the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 20006)
(46 U.S.C. App. 1241). (Applies to supplies transported by
ocean vessels (except for the types of subcontracts listed at
47.504(d).)

(2) Listed below are additional clauses that may apply:

(1) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment (SEPT 2006) (Applies to contracts
over $30,000).

(i) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(iii) 52.247-29, F.0.b. Origin (FEB 2006) (Applies to
supplies if delivery is f.0.b. origin).

(iv) 52.247-34, F.o.b. Destination (Nov 1991)
(Applies to supplies if delivery is f.0.b. destination).

(¢c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses by
reference, with the same force and effect as if they were given
in full text. Upon request, the Contracting Officer will make
their full text available. Also, the full text of a clause may be
accessed electronically at this/these address(es):

[Insert one or more Internet addresses)

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of this contract. The Government reserves the right to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—

(1) Within a reasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of

52.2-42.1
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common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges that the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does

52.2-42.2 (FAC 2005-21)

not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred that reasonably could have been
avoided.

(g) Termination for cause. The Government may terminate
this contract, or any part hereof, for cause in the event of any
default by the Contractor, or if the Contractor fails to comply
with any contract terms and conditions, or fails to provide the
Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Govern-
ment improperly terminated this contract for default, such ter-
mination shall be deemed a termination for convenience.

(h) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.

(End of clause)
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(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a small business as
defined pursuant to Section 3 of the Small Business Act and
relevant regulations promulgated pursuant thereto.

“Small disadvantaged business concern” means a small
business concern that represents, as part of its offer that—

(1) It has received certification as a small disadvantaged
business concern consistent with 13 CFR part 124, Subpart B;

(2) No material change in disadvantaged ownership and
control has occurred since its certification;

(3) Where the concern is owned by one or more indi-
viduals, the net worth of each individual upon whom the cer-
tification is based does not exceed $750,000 after taking into
account the applicable exclusions set forth at 13 CFR
124.104(c)(2); and

(4) It is identified, on the date of its representation, as a
certified small disadvantaged business in the database main-
tained by the Small Business Administration (PRO-Net).

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women, or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and

(2) Whose management and daily business operations
are controlled by one or more women.

(d) Contractors acting in good faith may rely on written
representations by their subcontractors regarding their status
as a small business concern, a veteran-owned small business
concern, a service-disabled veteran-owned small business
concern, a HUBZone small business concern, a small disad-
vantaged business concern, or a women-owned small busi-
ness concern.

(End of clause)

52.219-9 Small Business Subcontracting Plan.
As prescribed in 19.708(b), insert the following clause:

SMALL BUSINESS SUBCONTRACTING PLAN (NoVv 2007)

(a) This clause does not apply to small business concerns.

(b) Definitions. As used in this clause—

“Alaska Native Corporation (ANC)” means any Regional
Corporation, Village Corporation, Urban Corporation, or

Group Corporation organized under the laws of the State of
Alaska in accordance with the Alaska Native Claims Settle-
ment Act, as amended (43 U.S.C. 1601, et seq.) and which is
considered a minority and economically disadvantaged con-
cern under the criteria at 43 U.S.C. 1626(e)(1). This definition
also includes ANC direct and indirect subsidiary corpora-
tions, joint ventures, and partnerships that meet the require-
ments of 43 U.S.C. 1626(e)(2).

“Commercial item” means a product or service that satis-
fies the definition of commercial item in section 2.101 of the
Federal Acquisition Regulation.

“Commercial plan” means a subcontracting plan (includ-
ing goals) that covers the offeror’s fiscal year and that applies
to the entire production of commercial items sold by either the
entire company or a portion thereof (e.g., division, plant, or
product line).

“Indian tribe” means any Indian tribe, band, group, pueblo,
or community, including native villages and native groups
(including corporations organized by Kenai, Juneau, Sitka,
and Kodiak) as defined in the Alaska Native Claims Settle-
ment Act (43 U.S.C.A. 1601 et seq.), that is recognized by the
Federal Government as eligible for services from the Bureau
of Indian Affairs in accordance with 25 U.S.C. 1452(¢c). This
definition also includes Indian-owned economic enterprises
that meet the requirements of 25 U.S.C. 1452(e).

“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option peri-
ods), applies to a specific contract, and has goals that are based
on the offeror’s planned subcontracting in support of the spe-
cific contract, except that indirect costs incurred for common
or joint purposes may be allocated on a prorated basis to the
contract.

“Master plan” means a subcontracting plan that contains
all the required elements of an individual contract plan, except
goals, and may be incorporated into individual contract plans,
provided the master plan has been approved.

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into by
a Federal Government prime Contractor or subcontractor call-
ing for supplies or services required for performance of the
contract or subcontract.

(¢) The offeror, upon request by the Contracting Officer,
shall submit and negotiate a subcontracting plan, where appli-
cable, that separately addresses subcontracting with small
business, veteran-owned small business, service-disabled vet-
eran-owned small business, HUBZone small business con-
cerns, small disadvantaged business, and women-owned
small business concerns. If the offeror is submitting an indi-
vidual contract plan, the plan must separately address subcon-
tracting with small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, and women-
owned small business concerns, with a separate part for the
basic contract and separate parts for each option (if any). The
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plan shall be included in and made a part of the resultant con-
tract. The subcontracting plan shall be negotiated within the
time specified by the Contracting Officer. Failure to submit
and negotiate the subcontracting plan shall make the offeror
ineligible for award of a contract.

(d) The offeror’s subcontracting plan shall include the
following:

(1) Goals, expressed in terms of percentages of total
planned subcontracting dollars, for the use of small business,
veteran-owned small business, service-disabled veteran-
owned small business, HUBZone small business, small dis-
advantaged business, and women-owned small business con-
cerns as subcontractors. The offeror shall include all sub-
contracts that contribute to contract performance, and may
include a proportionate share of products and services that are
normally allocated as indirect costs. In accordance with
43 U.S.C. 1626:

(1) Subcontracts awarded to an ANC or Indian tribe
shall be counted towards the subcontracting goals for small
business and small disadvantaged business (SDB) concerns,
regardless of the size or Small Business Administration certi-
fication status of the ANC or Indian tribe.

(11) Where one or more subcontractors are in the sub-
contract tier between the prime contractor and the ANC or
Indian tribe, the ANC or Indian tribe shall designate the
appropriate contractor(s) to count the subcontract towards its
small business and small disadvantaged business subcontract-
ing goals.

(A) In most cases, the appropriate Contractor is
the Contractor that awarded the subcontract to the ANC or
Indian tribe.

(B) If the ANC or Indian tribe designates more
than one Contractor to count the subcontract toward its goals,
the ANC or Indian tribe shall designate only a portion of the
total subcontract award to each Contractor. The sum of the
amounts designated to various Contractors cannot exceed the
total value of the subcontract.

(C) The ANC or Indian tribe shall give a copy of
the written designation to the Contracting Officer, the prime
Contractor, and the subcontractors in between the prime Con-
tractor and the ANC or Indian tribe within 30 days of the date
of the subcontract award.

(D) If the Contracting Officer does not receive a
copy of the ANC’s or the Indian tribe’s written designation
within 30 days of the subcontract award, the Contractor that
awarded the subcontract to the ANC or Indian tribe will be
considered the designated Contractor.

(2) A statement of—

(i) Total dollars planned to be subcontracted for an
individual contract plan; or the offeror’s total projected sales,
expressed in dollars, and the total value of projected subcon-
tracts to support the sales for a commercial plan;

(i1) Total dollars planned to be subcontracted to small
business concerns (including ANC and Indian tribes);

(iii) Total dollars planned to be subcontracted to vet-
eran-owned small business concerns;

(iv) Total dollars planned to be subcontracted to ser-
vice-disabled veteran-owned small business;
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(v) Total dollars planned to be subcontracted to
HUBZone small business concerns;

(vi) Total dollars planned to be subcontracted to
small disadvantaged business concerns (including ANCs and
Indian tribes); and

(vii) Total dollars planned to be subcontracted to
women-owned small business concerns.

(3) A description of the principal types of supplies and
services to be subcontracted, and an identification of the types
planned for subcontracting to—

(i) Small business concerns;

(i1) Veteran-owned small business concerns;

(ii1) Service-disabled veteran-owned small business
concerns;

(iv) HUBZone small business concerns;

(v) Small disadvantaged business concerns; and

(vi) Women-owned small business concerns.

(4) A description of the method used to develop the sub-
contracting goals in paragraph (d)(1) of this clause.

(5) A description of the method used to identify poten-
tial sources for solicitation purposes (e.g., existing company
source lists, the Procurement Marketing and Access Network
(PRO-Net) of the Small Business Administration (SBA), vet-
erans service organizations, the National Minority Purchasing
Council Vendor Information Service, the Research and Infor-
mation Division of the Minority Business Development
Agency in the Department of Commerce, or small, HUBZone,
small disadvantaged, and women-owned small business trade
associations). A firm may rely on the information contained
in PRO-Net as an accurate representation of a concern’s size
and ownership characteristics for the purposes of maintaining
a small, veteran-owned small, service-disabled veteran-
owned small, HUBZone small, small disadvantaged, and
women-owned small business source list. Use of PRO-Net as
its source list does not relieve a firm of its responsibilities
(e.g., outreach, assistance, counseling, or publicizing subcon-
tracting opportunities) in this clause.

(6) A statement as to whether or not the offeror included
indirect costs in establishing subcontracting goals, and a
description of the method used to determine the proportionate
share of indirect costs to be incurred with—

(i) Small business concerns (including ANC and
Indian tribes);

(i1) Veteran-owned small business concerns;

(ii1) Service-disabled veteran-owned small business
concerns;

(iv) HUBZone small business concerns;

(v) Small disadvantaged business concerns (includ-
ing ANC and Indian tribes); and

(vi) Women-owned small business concerns.

(7) The name of the individual employed by the offeror
who will administer the offeror’s subcontracting program, and
a description of the duties of the individual.

(8) A description of the efforts the offeror will make to
assure that small business, veteran-owned small business, ser-
vice-disabled veteran-owned small business, HUBZone small
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52.222-39 Notification of Employee Rights Concerning
Payment of Union Dues or Fees.

As prescribed in 22.1605, insert the following clause:

NOTIFICATION OF EMPLOYEE RIGHTS CONCERNING
PAYMENT OF UNION DUES OR FEES (DEC 2004)

(a) Definition. As used in this clause—

“United States” means the 50 States, the District of Colum-
bia, Puerto Rico, the Northern Mariana Islands, American
Samoa, Guam, the U.S. Virgin Islands, and Wake Island.

(b) Except as provided in paragraph (e) of this clause, dur-
ing the term of this contract, the Contractor shall post a notice,
in the form of a poster, informing employees of their rights
concerning union membership and payment of union dues and
fees, in conspicuous places in and about all its plants and
offices, including all places where notices to employees are
customarily posted. The notice shall include the following
information (except that the information pertaining to
National Labor Relations Board shall not be included in
notices posted in the plants or offices of carriers subject to the
Railway Labor Act, as amended (45 U.S.C. 151-188)).

Notice to Employees

Under Federal law, employees cannot be required to join a union
or maintain membership in a union in order to retain their jobs.
Under certain conditions, the law permits a union and an
employer to enter into a union-security agreement requiring
employees to pay uniform periodic dues and initiation fees.
However, employees who are not union members can object to
the use of their payments for certain purposes and can only be
required to pay their share of union costs relating to collective
bargaining, contract administration, and grievance adjustment.

If you do not want to pay that portion of dues or fees used to sup-
port activities not related to collective bargaining, contract
administration, or grievance adjustment, you are entitled to an
appropriate reduction in your payment. If you believe that you
have been required to pay dues or fees used in part to support
activities not related to collective bargaining, contract adminis-
tration, or grievance adjustment, you may be entitled to a refund
and to an appropriate reduction in future payments.

For further information concerning your rights, you may wish
to contact the National Labor Relations Board (NLRB) either at
one of its Regional offices or at the following address or toll free
number:

National Labor Relations Board
Division of Information

1099 14th Street, N.W.
Washington, DC 20570
1-866-667-6572
1-866-316-6572 (TTY)

To locate the nearest NLRB office, see NLRB's website at http./
/www.nlrb.gov.

(c) The Contractor shall comply with all provisions of
Executive Order 13201 of February 17,2001, and related
implementing regulations at 29 CFR Part 470, and orders of
the Secretary of Labor.

(d) In the event that the Contractor does not comply with
any of the requirements set forth in paragraphs (b), (c), or (g),
the Secretary may direct that this contract be cancelled, termi-
nated, or suspended in whole or in part, and declare the Con-
tractor ineligible for further Government contracts in
accordance with procedures at 29 CFR Part 470, Subpart B—
Compliance Evaluations, Complaint Investigations and
Enforcement Procedures. Such other sanctions or remedies
may be imposed as are provided by 29 CFR Part 470, which
implements Executive Order 13201, or as are otherwise pro-
vided by law.

(¢) The requirement to post the employee notice in
paragraph (b) does not apply to—

(1) Contractors and subcontractors that employ fewer
than 15 persons;

(2) Contractor establishments or construction work
sites where no union has been formally recognized by the
Contractor or certified as the exclusive bargaining represen-
tative of the Contractor’s employees;

(3) Contractor establishments or construction work
sites located in a jurisdiction named in the definition of the
United States in which the law of that jurisdiction forbids
enforcement of union-security agreements;

(4) Contractor facilities where upon the written request
of the Contractor, the Department of Labor Deputy Assistant
Secretary for Labor-Management Programs has waived the
posting requirements with respect to any of the Contractor’s
facilities if the Deputy Assistant Secretary finds that the Con-
tractor has demonstrated that—

(1) The facility is in all respects separate and distinct
from activities of the Contractor related to the performance of
a contract; and

(i1) Such a waiver will not interfere with or impede
the effectuation of the Executive order; or

(5) Work outside the United States that does not involve
the recruitment or employment of workers within the United
States.

(f) The Department of Labor publishes the official
employee notice in two variations; one for contractors cov-
ered by the Railway Labor Act and a second for all other con-
tractors. The Contractor shall—

(1) Obtain the required employee notice poster from the
Division of Interpretations and Standards, Office of Labor-
Management Standards, U.S. Department of Labor, 200 Con-
stitution Avenue, NW, Room N-5605, Washington, DC
20210, or from any field office of the Department’s Office of
Labor-Management Standards or Office of Federal Contract
Compliance Programs;
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(2) Download a copy of the poster from the Office of
Labor-Management  Standards  website at  hup./

tively exempted by the Secretary of Labor or exempted by
41 U.S.C. 356, as interpreted in Subpart C of 29 CFR Part 4.

www.olms.dol.gov; or
(3) Reproduce and use exact duplicate copies of the
Department of Labor’s official poster.

(g) The Contractor shall include the substance of this
clause in every subcontract or purchase order that exceeds the
simplified acquisition threshold, entered into in connection
with this contract, unless exempted by the Department of
Labor Deputy Assistant Secretary for Labor-Management
Programs on account of special circumstances in the national
interest under authority of 29 CFR 470.3(c). For indefinite
quantity subcontracts, the Contractor shall include the sub-
stance of this clause if the value of orders in any calendar year
of the subcontract is expected to exceed the simplified acqui-
sition threshold. Pursuant to 29 CFR Part 470, Subpart B—
Compliance Evaluations, Complaint Investigations and
Enforcement Procedures, the Secretary of Labor may direct
the Contractor to take such action in the enforcement of these
regulations, including the imposition of sanctions for non-
compliance with respect to any such subcontract or purchase
order. If the Contractor becomes involved in litigation with a
subcontractor or vendor, or is threatened with such involve-
ment, as a result of such direction, the Contractor may request
the United States, through the Secretary of Labor, to enter into
such litigation to protect the interests of the United States.

(End of clause)
52.222-40 [Reserved]

52.222-41 Service Contract Act of 1965.
As prescribed in 22.1006(a), insert the following clause:

SERVICE CONTRACT ACT OF 1965 (Nov 2007)

() Definitions. As used in this clause—

“Act” means the Service Contract Act of 1965
(41 U.S.C. 351, et seq.).

“Contractor,” when this clause is used in any subcontract,
shall be deemed to refer to the subcontractor, except in the
term “Government Prime Contractor.”

“Service employee” means any person engaged in the per-
formance of this contract other than any person employed in
a bona fide executive, administrative, or professional capac-
ity, as these terms are defined in Part 541 of Title 29, Code of
Federal Regulations, as revised. It includes all such persons
regardless of any contractual relationship that may be alleged
to exist between a Contractor or subcontractor and such per-
sons.

(b) Applicability. This contract is subject to the following
provisions and to all other applicable provisions of the Act and
regulations of the Secretary of Labor (29 CFR Part 4). This
clause does not apply to contracts or subcontracts administra-
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(c) Compensation. (1) Each service employee employed in
the performance of this contract by the Contractor or any sub-
contractor shall be paid not less than the minimum monetary
wages and shall be furnished fringe benefits in accordance
with the wages and fringe benefits determined by the Secre-
tary of Labor, or authorized representative, as specified in any
wage determination attached to this contract.

(2)(1) If a wage determination is attached to this con-
tract, the Contractor shall classify any class of service
employee which is not listed therein and which is to be
employed under the contract (i.e., the work to be performed is
not performed by any classification listed in the wage deter-
mination) so as to provide a reasonable relationship
(i.e., appropriate level of skill comparison) between such
unlisted classifications and the classifications listed in the
wage determination. Such conformed class of employees
shall be paid the monetary wages and furnished the fringe ben-
efits as are determined pursuant to the procedures in this
paragraph (c).

(i1) This conforming procedure shall be initiated by
the Contractor prior to the performance of contract work by
the unlisted class of employee. The Contractor shall submit
Standard Form (SF) 1444, Request For Authorization of
Additional Classification and Rate, to the Contracting Officer
no later than 30 days after the unlisted class of employee per-
forms any contract work. The Contracting Officer shall
review the proposed classification and rate and promptly sub-
mit the completed SF 1444 (which must include information
regarding the agreement or disagreement of the employees’
authorized representatives or the employees themselves
together with the agency recommendation), and all pertinent
information to the Wage and Hour Division, Employment
Standards Administration, U.S. Department of Labor. The
Wage and Hour Division will approve, modify, or disapprove
the action or render a final determination in the event of dis-
agreement within 30 days of receipt or will notify the Con-
tracting Officer within 30 days of receipt that additional time
is necessary.

(ii1) The final determination of the conformance
action by the Wage and Hour Division shall be transmitted to
the Contracting Officer who shall promptly notify the Con-
tractor of the action taken. Each affected employee shall be
furnished by the Contractor with a written copy of such deter-
mination or it shall be posted as a part of the wage
determination.

(iv)(A) The process of establishing wage and fringe
benefit rates that bear a reasonable relationship to those listed
in a wage determination cannot be reduced to any single for-
mula. The approach used may vary from wage determination
to wage determination depending on the circumstances. Stan-
dard wage and salary administration practices which rank var-
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ious job classifications by pay grade pursuant to point
schemes or other job factors may, for example, be relied upon.
Guidance may also be obtained from the way different jobs
are rated under Federal pay systems (Federal Wage Board Pay
System and the General Schedule) or from other wage deter-
minations issued in the same locality. Basic to the establish-
ment of any conformable wage rate(s) is the concept that a pay
relationship should be maintained between job classifications
based on the skill required and the duties performed.

(B) In the case of a contract modification, an exer-
cise of an option, or extension of an existing contract, or in any
other case where a Contractor succeeds a contract under
which the classification in question was previously con-
formed pursuant to paragraph (c) of this clause, a new con-
formed wage rate and fringe benefits may be assigned to the
conformed classification by indexing (i.e., adjusting) the pre-
vious conformed rate and fringe benefits by an amount equal
to the average (mean) percentage increase (or decrease, where
appropriate) between the wages and fringe benefits specified
for all classifications to be used on the contract which are
listed in the current wage determination, and those specified
for the corresponding classifications in the previously appli-
cable wage determination. Where conforming actions are
accomplished in accordance with this paragraph prior to the
performance of contract work by the unlisted class of employ-
ees, the Contractor shall advise the Contracting Officer of the
action taken but the other procedures in subdivision (¢)(2)(ii)
of this clause need not be followed.

(C) No employee engaged in performing work on
this contract shall in any event be paid less than the currently
applicable minimum wage specified under section 6(a)(1) of
the Fair Labor Standards Act of 1938, as amended.

(v) The wage rate and fringe benefits finally deter-
mined under this paragraph (c)(2) of this clause shall be paid
to all employees performing in the classification from the
first day on which contract work is performed by them in the
classification. Failure to pay the unlisted employees the com-
pensation agreed upon by the interested parties and/or finally
determined by the Wage and Hour Division retroactive to the
date such class of employees commenced contract work shall
be a violation of the Act and this contract.

(vi) Upon discovery of failure to comply with
paragraph (c)(2) of this clause, the Wage and Hour Division
shall make a final determination of conformed classification,
wage rate, and/or fringe benefits which shall be retroactive to
the date such class or classes of employees commenced con-
tract work.

(3) Adjustment of compensation. If the term of this con-
tract is more than 1 year, the minimum monetary wages and
fringe benefits required to be paid or furnished thereunder to
service employees under this contract shall be subject to
adjustment after 1 year and not less often than once every

2 years, under wage determinations issued by the Wage and
Hour Division.

(d) Obligation to furnish fringe benefits. The Contractor or
subcontractor may discharge the obligation to furnish fringe
benefits specified in the attachment or determined under
paragraph (c)(2) of this clause by furnishing equivalent com-
binations of bona fide fringe benefits, or by making equivalent
or differential cash payments, only in accordance with
Subpart D of 29 CFR Part 4.

(e) Minimum wage. In the absence of a minimum wage
attachment for this contract, neither the Contractor nor any
subcontractor under this contract shall pay any person per-
forming work under this contract (regardless of whether the
person is a service employee) less than the minimum wage
specified by section 6(a)(1) of the Fair Labor Standards Act
of 1938. Nothing in this clause shall relieve the Contractor or
any subcontractor of any other obligation under law or con-
tract for payment of a higher wage to any employee.

(f) Successor contracts. If this contract succeeds a contract
subject to the Act under which substantially the same services
were furnished in the same locality and service employees
were paid wages and fringe benefits provided for in a collec-
tive bargaining agreement, in the absence of the minimum
wage attachment for this contract setting forth such collec-
tively bargained wage rates and fringe benefits, neither the
Contractor nor any subcontractor under this contract shall pay
any service employee performing any of the contract work
(regardless of whether or not such employee was employed
under the predecessor contract), less than the wages and fringe
benefits provided for in such collective bargaining agreement,
to which such employee would have been entitled if employed
under the predecessor contract, including accrued wages and
fringe benefits and any prospective increases in wages and
fringe benefits provided for under such agreement. No Con-
tractor or subcontractor under this contract may be relieved of
the foregoing obligation unless the limitations of 29 CFR
4.1b(b) apply or unless the Secretary of Labor or the Secre-
tary’s authorized representative finds, after a hearing as pro-
vided in 29 CFR 4.10 that the wages and/or fringe benefits
provided for in such agreement are substantially at variance
with those which prevail for services of a character similar in
the locality, or determines, as provided in 29 CFR 4.11, that
the collective bargaining agreement applicable to service
employees employed under the predecessor contract was not
entered into as a result of arm’s length negotiations. Where it
is found in accordance with the review procedures provided
in 29 CFR 4.10 and/or 4.11 and Parts 6 and 8 that some or all
of the wages and/or fringe benefits contained in a predecessor
Contractor’s collective bargaining agreement are substan-
tially at variance with those which prevail for services of a
character similar in the locality, and/or that the collective bar-
gaining agreement applicable to service employees employed
under the predecessor contract was not entered into as a result
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of arm’s length negotiations, the Department will issue a new
or revised wage determination setting forth the applicable
wage rates and fringe benefits. Such determination shall be
made part of the contract or subcontract, in accordance with
the decision of the Administrator, the Administrative Law
Judge, or the Administrative Review Board, as the case may
be, irrespective of whether such issuance occurs prior to or
after the award of a contract or subcontract (53 Comp. Gen.
401 (1973)). In the case of a wage determination issued solely
as a result of a finding of substantial variance, such determi-
nation shall be effective as of the date of the final administra-
tive decision.

(g) Notification to employees. The Contractor and any sub-
contractor under this contract shall notify each service
employee commencing work on this contract of the minimum
monetary wage and any fringe benefits required to be paid
pursuant to this contract, or shall post the wage determination
attached to this contract. The poster provided by the Depart-
ment of Labor (Publication WH 1313) shall be posted in a
prominent and accessible place at the worksite. Failure to
comply with this requirement is a violation of section 2(a)(4)
of the Act and of this contract.

(h) Safe and sanitary working conditions. The Contractor
or subcontractor shall not permit any part of the services
called for by this contract to be performed in buildings or sur-
roundings or under working conditions provided by or under
the control or supervision of the Contractor or subcontractor
which are unsanitary, hazardous, or dangerous to the health or
safety of the service employees. The Contractor or subcon-
tractor shall comply with the safety and health standards
applied under 29 CFR Part 1925.

(1) Records. (1) The Contractor and each subcontractor
performing work subject to the Act shall make and maintain
for 3 years from the completion of the work, and make them
available for inspection and transcription by authorized rep-
resentatives of the Wage and Hour Division, Employment
Standards Administration, a record of the following:

(i) For each employee subject to the Act—

(A) Name and address and social security
number;

(B) Correct work classification or classifications,
rate or rates of monetary wages paid and fringe benefits pro-
vided, rate or rates of payments in licu of fringe benefits, and
total daily and weekly compensation;

(C) Daily and weekly hours worked by each
employee; and

(D) Any deductions, rebates, or refunds from the
total daily or weekly compensation of each employee.

(i1) For those classes of service employees not
included in any wage determination attached to this contract,
wage rates or fringe benefits determined by the interested par-
ties or by the Administrator or authorized representative under
the terms of paragraph (c) of this clause. A copy of the report
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required by subdivision (c¢)(2)(ii) of this clause will fulfill this
requirement.

(iii) Any list of the predecessor Contractor’s employ-
ees which had been furnished to the Contractor as prescribed
by paragraph (n) of this clause.

(2) The Contractor shall also make available a copy of
this contract for inspection or transcription by authorized rep-
resentatives of the Wage and Hour Division.

(3) Failure to make and maintain or to make available
these records for inspection and transcription shall be a viola-
tion of the regulations and this contract, and in the case of fail-
ure to produce these records, the Contracting Officer, upon
direction of the Department of Labor and notification to the
Contractor, shall take action to cause suspension of any fur-
ther payment or advance of funds until the violation ceases.

(4) The Contractor shall permit authorized representa-
tives of the Wage and Hour Division to conduct interviews
with employees at the worksite during normal working hours.

(j) Pay periods. The Contractor shall unconditionally pay
to each employee subject to the Act all wages due free and
clear and without subsequent deduction (except as otherwise
provided by law or regulations, 29 CFR Part 4), rebate, or
kickback on any account. These payments shall be made no
later than one pay period following the end of the regular pay
period in which the wages were earned or accrued. A pay
period under this Act may not be of any duration longer than
semi-monthly.

(k) Withholding of payments and termination of contract.
The Contracting Officer shall withhold or cause to be with-
held from the Government Prime Contractor under this or any
other Government contract with the Prime Contractor such
sums as an appropriate official of the Department of Labor
requests or such sums as the Contracting Officer decides may
be necessary to pay underpaid employees employed by the
Contractor or subcontractor. In the event of failure to pay any
employees subject to the Act all or part of the wages or fringe
benefits due under the Act, the Contracting Officer may, after
authorization or by direction of the Department of Labor and
written notification to the Contractor, take action to cause sus-
pension of any further payment or advance of funds until such
violations have ceased. Additionally, any failure to comply
with the requirements of this clause may be grounds for ter-
mination of the right to proceed with the contract work. In
such event, the Government may enter into other contracts or
arrangements for completion of the work, charging the Con-
tractor in default with any additional cost.

(1) Subcontracts. The Contractor agrees to insert this clause
in all subcontracts subject to the Act.

(m) Collective bargaining agreements applicable to ser-
vice employees. If wages to be paid or fringe benefits to be fur-
nished any service employees employed by the Government
Prime Contractor or any subcontractor under the contract are
provided for in a collective bargaining agreement which is or
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Contractor shall promptly notify the Contracting Officer of
any decrease under this clause, but nothing in the clause shall
preclude the Government from asserting a claim within the
period permitted by law. The notice shall contain a statement
of the amount claimed and any relevant supporting data,
including payroll records, that the Contracting Officer may
reasonably require. Upon agreement of the parties, the con-
tract price or contract unit price labor rates shall be modified
in writing. The Contractor shall continue performance pend-
ing agreement on or determination of any such adjustment and
its effective date.

(g) The Contracting Officer or an authorized representative
shall have access to and the right to examine any directly per-
tinent books, documents, papers and records of the Contractor
until the expiration of 3 years after final payment under the
contract.

(End of clause)

52.222-44 Fair Labor Standards Act and Service
Contract Act—Price Adjustment.
As prescribed in 22.1006(c)(2), insert the following clause:

FAIR LABOR STANDARDS ACT AND SERVICE CONTRACT
ACT—PRICE ADJUSTMENT (FEB 2002)

(a) This clause applies to both contracts subject to area pre-
vailing wage determinations and contracts subject to Contrac-
tor collective bargaining agreements.

(b) The Contractor warrants that the prices in this contract
do not include any allowance for any contingency to cover
increased costs for which adjustment is provided under this
clause.

(c) The contract price or contract unit price labor rates will
be adjusted to reflect increases or decreases by the Contractor
in wages and fringe benefits to the extent that these increases
or decreases are made to comply with—

(1) An increased or decreased wage determination
applied to this contract by operation of law; or

(2) An amendment to the Fair Labor Standards Act
of 1938 that is enacted subsequent to award of this contract,
affects the minimum wage, and becomes applicable to this
contract under law.

(d) Any such adjustment will be limited to increases or
decreases in wages and fringe benefits as described in
paragraph (c) of this clause, and to the accompanying
increases or decreases in social security and unemployment
taxes and workers’ compensation insurance; it shall not oth-
erwise include any amount for general and administrative
costs, overhead, or profit.

(e) The Contractor shall notify the Contracting Officer of
any increase claimed under this clause within 30 days after the
effective date of the wage change, unless this period is
extended by the Contracting Officer in writing. The Contrac-
tor shall promptly notify the Contracting Officer of any

decrease under this clause, but nothing in the clause shall pre-
clude the Government from asserting a claim within the
period permitted by law. The notice shall contain a statement
of the amount claimed and any relevant supporting data that
the Contracting Officer may reasonably require. Upon agree-
ment of the parties, the contract price or contract unit price
labor rates shall be modified in writing. The Contractor shall
continue performance pending agreement on or determination
of any such adjustment and its effective date.

(f) The Contracting Officer or an authorized representative
shall, until the expiration of 3 years after final payment under
the contract, have access to and the right to examine any
directly pertinent books, documents, papers, and records of
the Contractor.

(End of clause)
52.222-45 [Reserved]

52.222-46 Evaluation of Compensation for Professional
Employees.
As prescribed in 22.1103, insert the following provision:

EVALUATION OF COMPENSATION FOR PROFESSIONAL
EMPLOYEES (FEB 1993)

(a) Recompetition of service contracts may in some cases
result in lowering the compensation (salaries and fringe ben-
efits) paid or furnished professional employees. This lowering
can be detrimental in obtaining the quality of professional ser-
vices needed for adequate contract performance. It is there-
fore in the Government’s best interest that professional
employees, as defined in 29 CFR 541, be properly and fairly
compensated. As part of their proposals, offerors will submit
a total compensation plan setting forth salaries and fringe ben-
efits proposed for the professional employees who will work
under the contract. The Government will evaluate the plan to
assure that it reflects a sound management approach and
understanding of the contract requirements. This evaluation
will include an assessment of the offeror’s ability to provide
uninterrupted high-quality work. The professional compensa-
tion proposed will be considered in terms of its impact upon
recruiting and retention, its realism, and its consistency with
a total plan for compensation. Supporting information will
include data, such as recognized national and regional com-
pensation surveys and studies of professional, public and pri-
vate organizations, used in establishing the total
compensation structure.

(b) The compensation levels proposed should reflect a
clear understanding of work to be performed and should indi-
cate the capability of the proposed compensation structure to
obtain and keep suitably qualified personnel to meet mission
objectives. The salary rates or ranges must take into account
differences in skills, the complexity of various disciplines,
and professional job difficulty. Additionally, proposals envi-
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sioning compensation levels lower than those of predecessor
contractors for the same work will be evaluated on the basis
of maintaining program continuity, uninterrupted high-qual-
ity work, and availability of required competent professional
service employees. Offerors are cautioned that lowered com-
pensation for essentially the same professional work may
indicate lack of sound management judgment and lack of
understanding of the requirement.

(c) The Government is concerned with the quality and sta-
bility of the work force to be employed on this contract. Pro-
fessional compensation that is unrealistically low or not in
reasonable relationship to the various job categories, since it
may impair the Contractor’s ability to attract and retain com-
petent professional service employees, may be viewed as evi-
dence of failure to comprehend the complexity of the contract
requirements.

(d) Failure to comply with these provisions may constitute
sufficient cause to justify rejection of a proposal.

(End of provision)
52.222-47 [Reserved]

52.222-48 Exemption from Application of the Service
Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment
Certification.

As prescribed in 22.1006(e)(1), insert the following provi-
sion:

EXEMPTION FROM APPLICATION OF THE SERVICE
CONTRACT ACT TO CONTRACTS FOR MAINTENANCE,
CALLIBRATION, OR REPAIR OF CERTAIN EQUIPMENT

CERTIFICATION (NoOV 2007)

(a) The offeror shall check the following certification:
CERTIFICATION
The offeror [d does [ does not certify that—

(1) The items of equipment to be serviced under this
contract are used regularly for other than Government pur-
poses, and are sold or traded by the offeror in substantial quan-
tities to the general public in the course of normal business
operations;

(2) The services will be furnished at prices which are,
or are based on, established catalog or market prices for the
maintenance, calibration, or repair of equipment.

(i) An “established catalog price” is a price included
in a catalog, price list, schedule, or other form that is regularly
maintained by the manufacturer or the offeror, is either pub-
lished or otherwise available for inspection by customers, and
states prices at which sales currently, or were last, made to a
significant number of buyers constituting the general public.
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(i1) An “established market price” is a current price,
established in the usual course of trade between buyers and
sellers free to bargain, which can be substantiated from
sources independent of the manufacturer or offeror; and

(3) The compensation (wage and fringe benefits) plan
for all service employees performing work under the contract
are the same as that used for these employees and equivalent
employees servicing the same equipment of commercial cus-
tomers.

(b) Certification by the offeror as to its compliance with
respect to the contract also constitutes its certification as to
compliance by its subcontractor if it subcontracts out the
exempt services. If the offeror certifies to the conditions in
paragraph (a) of this provision, and the Contracting Officer
determines in accordance with FAR 22.1003-4(c)(3) that the
Service Contract Act—

(1) Will not apply to this offeror, then the Service Con-
tract Act of 1965 clause in this solicitation will not be included
in any resultant contract to this offeror; or

(2) Will apply to this offeror, then the clause at
52.222-51, Exemption from Application of the Service Con-
tract Act to Contracts for Maintenance, Calibration, or Repair
of Certain Equipment-Requirements, in this solicitation will
not be included in any resultant contract awarded to this off-
eror, and the offeror may be provided an opportunity to submit
a new offer on that basis.

(c) If the offeror does not certify to the conditions in para-
graph (a) of this provision—

(1) The clause in this solicitation at 52.222-51, Exemp-
tion from Application of the Service Contract Act to Contracts
for Maintenance, Calibration, or Repair of Certain Equip-
ment—Requirements, will not be included in any resultant
contract awarded to this offeror; and

(2) The offeror shall notify the Contracting Officer as
soon as possible, if the Contracting Officer did not attach a
Service Contract Act wage determination to the solicitation.

(d) The Contracting Officer may not make an award to the
offeror, if the offeror fails to execute the certification in para-
graph (a) of this provision or to contact the Contracting
Officer as required in paragraph (c) of this provision.

(End of provision)

52.222-49 Service Contract Act—Place of Performance
Unknown.
As prescribed in 22.1006(f), insert the following clause:

SERVICE CONTRACT ACT—PLACE OF PERFORMANCE
UNKNOWN (MAY 1989)

(a) This contract is subject to the Service Contract Act, and
the place of performance was unknown when the solicitation
was issued. In addition to places or areas identified in wage
determinations, if any, attached to the solicitation, wage deter-
minations have also been requested for the following:
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[insert places or areas]. The Contracting Officer
will request wage determinations for additional places or
areas of performance if asked to do so in writing by

[insert time and date].

(b) Ofterors who intend to perform in a place or area of per-
formance for which a wage determination has not been
attached or requested may nevertheless submit bids or propos-
als. However, a wage determination shall be requested and
incorporated in the resultant contract retroactive to the date of
contract award, and there shall be no adjustment in the con-
tract price.

(End of clause)

52.222-50 Combating Trafficking in Persons.
As prescribed in 22.1705(a), insert the following clause:

COMBATING TRAFFICKING IN PERSONS (AUG 2007)

(a) Definitions. As used in this clause—

“Coercion” means—

(1) Threats of serious harm to or physical restraint
against any person;

(2) Any scheme, plan, or pattern intended to cause a per-
son to believe that failure to perform an act would result in
serious harm to or physical restraint against any person; or

(3) The abuse or threatened abuse of the legal process.

“Commercial sex act” means any sex act on account of
which anything of value is given to or received by any person.

“Debt bondage” means the status or condition of a debtor
arising from a pledge by the debtor of his or her personal ser-
vices or of those of a person under his or her control as a secu-
rity for debt, if the value of those services as reasonably
assessed is not applied toward the liquidation of the debt or the
length and nature of those services are not respectively limited
and defined.

“Employee” means an employee of the Contractor directly
engaged in the performance of work under the contract who
has other than a minimal impact or involvement in contract
performance.

“Involuntary servitude” includes a condition of servitude
induced by means of—

(1) Any scheme, plan, or pattern intended to cause a per-
son to believe that, if the person did not enter into or continue
in such conditions, that person or another person would suffer
serious harm or physical restraint; or

(2) The abuse or threatened abuse of the legal process.

“Severe forms of trafficking in persons” means—

(1) Sex trafficking in which a commercial sex act is
induced by force, fraud, or coercion, or in which the person
induced to perform such act has not attained 18 years of age;
or

(2) The recruitment, harboring, transportation, provi-
sion, or obtaining of a person for labor or services, through the

use of force, fraud, or coercion for the purpose of subjection
to involuntary servitude, peonage, debt bondage, or slavery.

“Sex trafficking” means the recruitment, harboring, trans-
portation, provision, or obtaining of a person for the purpose
of a commercial sex act.

(b) Policy. The United States Government has adopted a
zero tolerance policy regarding trafficking in persons. Con-
tractors and contractor employees shall not—

(1) Engage in severe forms of trafficking in persons dur-
ing the period of performance of the contract;

(2) Procure commercial sex acts during the period of
performance of the contract; or

(3) Use forced labor in the performance of the contract.

(c) Contractor requirements. The Contractor shall—

(1) Notify its employees of—

(1) The United States Government’s zero tolerance
policy described in paragraph (b) of this clause; and

(i1) The actions that will be taken against employees
for violations of this policy. Such actions may include, but are
not limited to, removal from the contract, reduction in bene-
fits, or termination of employment; and

(2) Take appropriate action, up to and including termi-
nation, against employees or subcontractors that violate the
policy in paragraph (b) of this clause.

(d) Notification. The Contractor shall inform the Contract-
ing Officer immediately of—

(1) Any information it receives from any source (includ-
ing host country law enforcement) that alleges a Contractor
employee, subcontractor, or subcontractor employee has
engaged in conduct that violates this policy; and

(2) Any actions taken against Contractor employees,
subcontractors, or subcontractor employees pursuant to this
clause.

(e) Remedies. In addition to other remedies available to the
Government, the Contractor’s failure to comply with the
requirements of paragraphs (c), (d), or (f) of this clause may
render the Contractor subject to—

(1) Required removal of a Contractor employee or
employees from the performance of the contract;

(2) Required subcontractor termination;

(3) Suspension of contract payments;

(4) Loss of award fee, consistent with the award fee
plan, for the performance period in which the Government
determined Contractor non-compliance;

(5) Termination of the contract for default or cause, in
accordance with the termination clause of this contract; or

(6) Suspension or debarment.

(f) Subcontracts. The Contractor shall include the sub-
stance of this clause, including this paragraph (f), in all sub-
contracts.

(End of clause)

(FAC 2005-21) 52.2-131
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Alternate I (Aug 2007). As prescribed in 22.1705(b), sub-
stitute the following paragraph in place of paragraph (c)(1)(i) of
the basic clause:

(1))(A) The United States Government’s zero tolerance
policy described in paragraph (b) of this clause; and
(B) The following directive(s) or notice(s) applicable
to employees performing work at the contract place(s) of per-
formance as indicated below:

Document may be Applies performance

D t Titl . .
ocument fitie obtained from: to in/at:

[Contracting Officer shall insert title of directive/notice;
indicate the document is attached or provide source (such as
website link) for obtaining document, and, indicate the contract
performance location outside the U.S. to which the document

applies.]

52.222-51 Exemption from Application of the Service
Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment—
Requirements.

As prescribed in 22.1006(e)(2), insert the following clause:

EXEMPTION FROM APPLICATION OF THE SERVICE
CONTRACT ACT TO CONTRACTS FOR MAINTENANCE,
CALIBRATION, OR REPAIR OF CERTAIN EQUIPMENT—

REQUIREMENTS (NoV 2007)

(a) The items of equipment to be serviced under this con-
tract are used regularly for other than Government purposes,
and are sold or traded by the Contractor in substantial quanti-
ties to the general public in the course of normal business
operations.

(b) The services shall be furnished at prices which are, or
are based on, established catalog or market prices for the
maintenance, calibration, or repair of equipment.

(1) An “established catalog price” is a price included in
a catalog, price list, schedule, or other form that is regularly
maintained by the manufacturer or the Contractor, is either
published or otherwise available for inspection by customers,
and states prices at which sales currently, or were last, made
to a significant number of buyers constituting the general pub-
lic.

(2) An “established market price” is a current price,
established in the usual course of trade between buyers and
sellers free to bargain, which can be substantiated from
sources independent of the manufacturer or Contractor.

(¢) The compensation (wage and fringe benefits) plan for
all service employees performing work under the contract
shall be the same as that used for these employees and for
equivalent employees servicing the same equipment of com-
mercial customers.

52.2-132  (FAC 2005-10)

(d) The Contractor is responsible for compliance with all
the conditions of this exemption by its subcontractors. The
Contractor shall determine the applicability of this exemption
to any subcontract on or before subcontract award. In making
a judgment that the exemption applies, the Contractor shall
consider all factors and make an affirmative determination
that all of the conditions in paragraphs (a) through (c) of this
clause will be met.

(e) If the Department of Labor determines that any condi-
tions for exemption in paragraphs (a) through (c) of this clause
have not been met, the exemption shall be deemed inapplica-
ble, and the contract shall become subject to the Service Con-
tract Act. In such case, the procedures at 29 CFR
4.123(e)(1)(iv) and 29 CFR 4.5(c) will be followed.

(f) The Contractor shall include the substance of this
clause, including this paragraph (f), in subcontracts for
exempt services under this contract.

(End of clause)

52.222-52 Exemption from Application of the Service
Contract Act to Contracts for Certain Services—
Certification.

As prescribed in 22.1006(e)(3), insert the following provi-
sion:

EXEMPTION FROM APPLICATION OF THE SERVICE
CONTRACT ACT TO CONTRACTS FOR CERTAIN
SERVICES—CERTIFICATION (NOV 2007)

(a) The offeror shall check the following certification:
CERTIFICATION
The offeror [ does [ does not certify that—

(1) The services under the contract are offered and sold
regularly to non-Governmental customers, and are provided
by the offeror (or subcontractor in the case of an exempt sub-
contract) to the general public in substantial quantities in the
course of normal business operations;

(2) The contract services are furnished at prices that are,
or are based on, established catalog or market prices. An
“established catalog price” is a price included in a catalog,
price list, schedule, or other form that is regularly maintained
by the manufacturer or the offeror, is either published or oth-
erwise available for inspection by customers, and states prices
at which sales currently, or were last, made to a significant
number of buyers constituting the general public. An “estab-
lished market price” is a current price, established in the usual
course of ordinary and usual trade between buyers and sellers
free to bargain, which can be substantiated from sources inde-
pendent of the manufacturer or offeror;

(3) Each service employee who will perform the ser-
vices under the contract will spend only a small portion of his
or her time (a monthly average of less than 20 percent of the
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available hours on an annualized basis, or less than 20 percent
of available hours during the contract period if the contract
period is less than a month) servicing the Government con-
tract; and

(4) The offeror uses the same compensation (wage and
fringe benefits) plan for all service employees performing
work under the contract as the offeror uses for these employ-
ees and for equivalent employees servicing commercial cus-
tomers.

(b) Certification by the offeror as to its compliance with
respect to the contract also constitutes its certification as to
compliance by its subcontractor if it subcontracts out the
exempt services. If the offeror certifies to the conditions in
paragraph (a) of this provision, and the Contracting Officer
determines in accordance with FAR 22.1003-4(d)(3) that the
Service Contract Act—

(1) Will not apply to this offeror, then the Service Con-
tract Act of 1965 clause in this solicitation will not be included
in any resultant contract to this offeror; or

(2) Will apply to this offeror, then the clause at FAR
52.222-53, Exemption from Application of the Service Con-
tract Act to Contracts for Certain Services—Requirements, in
this solicitation will not be included in any resultant contract
awarded to this offer, and the offeror may be provided an
opportunity to submit a new offer on that basis.

(c) If the offeror does not certify to the conditions in para-
graph (a) of this provision—

(1) The clause of this solicitation at 52.222-53, Exemp-
tion from Application of the Service Contract Act to Contracts
for Certain Services—Requirements, will not be included in
any resultant contract to this offeror; and

(2) The offeror shall notify the Contracting Officer as
soon as possible if the Contracting Officer did not attach a Ser-
vice Contract Act wage determination to the solicitation.

(d) The Contracting Officer may not make an award to the
offeror, if the offeror fails to execute the certification in para-
graph (a) of this provision or to contact the Contracting
Officer as required in paragraph (c) of this provision.

(End of provision)

52.222-53 Exemption from Application of the Service
Contract Act to Contracts for Certain Services—
Requirements.

As prescribed in 22.1006(e)(4), insert the following clause:

EXEMPTION FROM APPLICATION OF THE SERVICE
CONTRACT ACT TO CONTRACTS FOR CERTAIN
SERVICES— REQUIREMENTS (NOV 2007)

(a) The services under this contract are offered and sold
regularly to non-Governmental customers, and are provided

by the Contractor to the general public in substantial quanti-
ties in the course of normal business operations.

(b) The contract services are furnished at prices that are, or
are based on, established catalog or market prices. An “estab-
lished catalog price” is a price included in a catalog, price list,
schedule, or other form that is regularly maintained by the
manufacturer or the Contractor, is either published or other-
wise available for inspection by customers, and states prices
at which sales currently, or were last, made to a significant
number of buyers constituting the general public. An “estab-
lished market price” is a current price, established in the usual
course of ordinary and usual trade between buyers and sellers
free to bargain, which can be substantiated from sources inde-
pendent of the manufacturer or Contractor.

(c) Each service employee who will perform the services
under the contract will spend only a small portion of his or her
time (a monthly average of less than 20 percent of the avail-
able hours on an annualized basis, or less than 20 percent of
available hours during the contract period if the contract
period is less than a month) servicing the Government con-
tract.

(d) The Contractor uses the same compensation (wage and
fringe benefits) plan for all service employees performing
work under the contract as the Contractor uses for these
employees and for equivalent employees servicing commer-
cial customers.

(e) (1) Any subcontract for these exempt services shall be
awarded on a sole-source basis; or

(2) Except for services identified in FAR
22.1003-4(d)(1)(iv), the subcontractor shall be selected for
award based on other factors in addition to price or cost with
the combination of other factors at least as important as price
or cost in selecting the Contractor.

(f) The Contractor is responsible for compliance with all
the conditions of this exemption by its subcontractors. The
Contractor shall determine in advance, based on the nature of
the subcontract requirements and knowledge of the practices
of likely subcontractors, that all or nearly all likely subcon-
tractors will meet the conditions in paragraphs (a) through (d)
of this clause. If the services are currently being performed
under a subcontract, the Contractor shall consider the prac-
tices of the existing subcontractor in making a determination
regarding the conditions in paragraphs (a) through (d) of this
clause. If the Contractor has reason to doubt the validity of the
certification, the requirements of the Service Contract Act
shall be included in the subcontract.

(g) If the Department of Labor determines that any condi-
tions for exemption at paragraphs (a) through (e) of this clause
have not been met, the exemption shall be deemed inapplica-
ble, and the contract shall become subject to the Service Con-
tract Act. In such case, the procedures in at 29 CFR
4.123(e)(2)(iii) and 29 CFR 4.5(c) will be followed.

52.2-132.1
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(h) The Contractor shall include the substance of this
clause, including this paragraph (h), in subcontracts for
exempt services under this contract.

(End of clause)

52.2-132.2
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transformed in Canada into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply contract,
but for purposes of calculating the value of the end product
includes services (except transportation services) incidental to
the article, provided that the value of those incidental services
does not exceed that of the article itself.

(¢) Delivery of end products. The Contracting Officer has
determined that NAFTA and the Israeli Trade Act apply to this
acquisition. Unless otherwise specified, these trade agreements
apply to all items in the Schedule. The Contractor shall deliver
under this contract only domestic end products except to the
extent that, in its offer, it specified delivery of foreign end prod-
ucts in the provision entitled “Buy American Act—Free Trade
Agreements—Israeli Trade Act Certificate.” If the Contractor
specified in its offer that the Contractor would supply a Cana-
dian end product or an Israeli end product, then the Contractor
shall supply a Canadian end product, an Israeli end product or,
at the Contractor's option, a domestic end product.

52.225-4 Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate.
As prescribed in 25.1101(b)(2)(i), insert the following
provision:

BUY AMERICAN ACT—FREE TRADE AGREEMENTS—
ISRAELI TRADE ACT CERTIFICATE (AUG 2007)

(a) The offeror certifies that each end product, except those
listed in paragraph (b) or (c) of this provision, is a domestic
end product and that the offeror has considered components
of unknown origin to have been mined, produced, or manu-
factured outside the United States. The terms “ Bahrainian or
Moroccan end product,” “component,” “domestic end prod-
uct,” “end product,” “foreign end product,” “Free Trade
Agreement country,” “Free Trade Agreement country end
product,” “Israeli end product,” and “United States” are
defined in the clause of this solicitation entitled “Buy Amer-
ican Act—Free Trade Agreements—Israeli Trade Act.”

(b) The offeror certifies that the following supplies are Free
Trade Agreement country end products (other than Bahrai-
nian or Moroccan end products) or Isracli end products as
defined in the clause of this solicitation entitled “Buy Amer-
ican Act-Free Trade Agreements-Israeli Trade Act™:

Free Trade Agreement Country End Products (Other than
Bahrainian or Moroccan End Products) or Israeli End Prod-
ucts:

LINE ITEM NoO. COUNTRY OF ORIGIN

[List as necessary)

(¢) The offeror shall list those supplies that are foreign end
products (other than those listed in paragraph (b) of this pro-
vision) as defined in the clause of this solicitation entitled
“Buy American Act—Free Trade Agreements—Israeli Trade
Act.” The offeror shall list as other foreign end products those
end products manufactured in the United States that do not
qualify as domestic end products.

Other Foreign End Products:

LINE ITEM No. COUNTRY OF ORIGIN

[List as necessary]

(d) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation.

(End of provision)

Alternate I (Jan 2004). As prescribed in 25.1101(b)(2)(ii),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products as defined in the clause of this solicita-

tion entitled “Buy American Act—Free Trade Agreements—
Israeli Trade Act™:

Canadian End Products:

LINE ITEM NO.

[List as necessary]

Alternate 11 (Jan 2004). As prescribed in
25.1101(b)(2)(iii), substitute the following paragraph (b) for
paragraph (b) of the basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products or Israeli end products as defined in the
clause of this solicitation entitled “Buy American Act—Free
Trade Agreements—Israeli Trade Act™:

CANADIAN OR ISRAELI END PRODUCTS:

LINE ITEM No. COUNTRY OF ORIGIN

[List as necessary]
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52.225-5 Trade Agreements.
Asprescribed in 25.1101(c)(1), insert the following clause:

TRADE AGREEMENTS (NOV 2007)

(a) Definitions. As used in this clause—
“Caribbean Basin country end product”™—
(1) Means an article that—
(1)(A) Is wholly the growth, product, or manufacture
of a Caribbean Basin country; or
(B) In the case of an article that consists in whole
or in part of materials from another country, has been substan-
tially transformed in a Caribbean Basin country into a new and
different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed; and
(i1) Is not excluded from duty-free treatment for Car-
ibbean countries under 19 U.S.C. 2703(b).
(A) For this reason, the following articles are not
Caribbean Basin country end products:
(1) Tuna, prepared or preserved in any manner
in airtight containers;
(2) Petroleum, or any product derived from

petroleum;

(3) Watches and watch parts (including cases,
bracelets, and straps) of whatever type including, but not lim-
ited to, mechanical, quartz digital, or quartz analog, if such
watches or watch parts contain any material that is the product
of any country to which the Harmonized Tariff Schedule of the
United States (HTSUS) column 2 rates of duty apply
(i.e., Afghanistan, Cuba, Laos, North Korea, and Vietnam);
and

(4) Certain of the following: textiles and
apparel articles; footwear, handbags, luggage, flat goods,
work gloves, and leather wearing apparel; or handloomed,
handmade, and folklore articles;

(B) Access to the HTSUS to determine duty-free
status of articles of these types is available at http://
www.usitc.gov/tata/hts/. In particular, see the following:

(1) General Note 3(c), Products Eligible for
Special Tariff treatment.

(2) General Note 17, Products of Countries
Designated as Beneficiary Countries under the United States-
Caribbean Basin Trade Partnership Act of 2000.

(3) Section XXII, Chapter 98, Subchapter II,
Articles Exported and Returned, Advanced or Improved
Abroad, U.S. Note 7(b).

(4) Section XXII, Chapter 98, Subchapter XX,
Goods Eligible for Special Tariff Benefits under the United
States-Caribbean Basin Trade Partnership Act; and

(2) Refers to a product offered for purchase under a sup-

ply contract, but for purposes of calculating the value of the
acquisition, includes services (except transportation services)
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incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Aruba, Austria, Belgium, Bulgaria,
Canada, Cyprus, Czech Republic, Denmark, Estonia, Finland,
France, Germany, Greece, Hong Kong, Hungary, Iceland, Ire-
land, Israel, Italy, Japan, Korea (Republic of), Latvia, Liecht-
enstein, Lithuania, Luxembourg, Malta, Netherlands,
Norway, Poland, Portugal, Romania, Singapore, Slovak
Republic, Slovenia, Spain, Sweden, Switzerland, or United
Kingdom);

(2) A Free Trade Agreement country (Australia, Bahr-
ain, Canada, Chile, Dominican Republic, El Salvador, Guate-
mala, Honduras, Mexico, Morocco, Nicaragua, or
Singapore);

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Cape Verde, Central African Republic, Chad, Comoros,
Democratic Republic of Congo, Djibouti, East Timor, Equa-
torial Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bis-
sau, Haiti, Kiribati, Laos, Lesotho, Madagascar, Malawi,
Maldives, Mali, Mauritania, Mozambique, Nepal, Niger,
Rwanda, Samoa, Sao Tome and Principe, Senegal, Sierra
Leone, Solomon Islands, Somalia, Tanzania, Togo, Tuvalu,
Uganda, Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, British Virgin Islands,
Costa Rica, Dominica, Grenada, Guyana, Haiti, Jamaica,
Montserrat, Netherlands Antilles, St. Kitts and Nevis, St.
Lucia, St. Vincent and the Grenadines, or Trinidad and
Tobago).

“Designated country end product” means a WTO GPA
country end product, an FTA country end product, a least
developed country end product, or a Caribbean Basin country
end product.

“End product” means those articles, materials, and sup-
plies to be acquired under the contract for public use.

“Free Trade Agreement country end product” means an
article that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in an FTA country into a new and different article
of commerce with a name, character, or use distinct from that
of the article or articles from which it was transformed. The
term refers to a product offered for purchase under a supply
contract, but for purposes of calculating the value of the end
product includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.
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Contractor shall include the following information and any
applicable supporting data based on the survey of suppliers:

FOREIGN AND DOMESTIC CONSTRUCTION MATERIALS PRICE

COMPARISON
Unit of

Measure

Price
(Dollars)*

Construction
Material Description

Item I:

Foreign construction
material

Domestic construction
material

Item 2:

Foreign construction
material

Domestic construction
material

Quantity

[List name, address, telephone number, and contact for suppliers sur-
veyed. Attach copy of response; if oral, attach summary.]

[Include other applicable supporting information.]

[* Include all delivery costs to the construction site and any appli-
cable duty (Whether or not a duty-free entry certificate is issued).]

(End of clause)

Alternate I (Aug 2007). As prescribed in 25.1102(c)(3),
add the following definition of “Bahrainian or Mexican con-
struction material” to paragraph (a) of the basic clause, and
substitute the following paragraphs (b)(1) and (b)(2) for para-
graphs (b)(1) and (b)(2) of the basic clause:

“Bahrainian or Mexican construction material” means a
construction material that—

(1) Is wholly the growth, product, or manufacture of
Bahrain or Mexico; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in Bahrain or Mexico into a new and
different construction material distinct from the materials from
which it was transformed.

(b) Construction materials. (1) This clause implements the
Buy American Act (41 U.S.C. 10a - 10d) by providing a pref-
erence for domestic construction material. In addition, the Con-
tracting Officer has determined that the WTO GPA and all the
Free Trade Agreements except NAFTA apply to this acquisi-
tion. Therefore, the Buy American Act restrictions are waived
for designated country construction materials other than Bahr-
ainian or Mexican construction materials.

(2) The Contractor shall use only domestic or designated
country construction material other than Bahrainian or Mexican
construction material in performing this contract, except as pro-
vided in paragraphs (b)(3) and (b)(4) of this clause.

52.225-12 Notice of Buy American Act Requirement—
Construction Materials under Trade Agreements.
As prescribed in 25.1102(d)(1), insert the following
provision:

NOTICE OF BUY AMERICAN ACT REQUIREMENT—
CONSTRUCTION MATERIALS UNDER TRADE AGREEMENTS
(JAN 2005)

(a) Definitions. “Construction material,” “designated
country construction material,” “domestic construction mate-
rial,” and “foreign construction material,” as used in this pro-
vision, are defined in the clause of this solicitation entitled
“Buy American Act—Construction Materials Under Trade
Agreements” (Federal Acquisition Regulation (FAR)
clause 52.225-11).

(b) Requests for determination of inapplicability. An off-
eror requesting a determination regarding the inapplicability
of the Buy American Act should submit the request to the
Contracting Officer in time to allow a determination before
submission of offers. The offeror shall include the information
and applicable supporting data required by paragraphs (c) and
(d) of FAR clause 52.225-11 in the request. If an offeror has
not requested a determination regarding the inapplicability of
the Buy American Act before submitting its offer, or has not
received a response to a previous request, the offeror shall
include the information and supporting data in the offer.

(¢) Evaluation of offers.(1) The Government will evaluate
an offer requesting exception to the requirements of the Buy
American Act, based on claimed unreasonable cost of domes-
tic construction materials, by adding to the offered price the
appropriate percentage of the cost of such foreign construc-
tion material, as specified in paragraph (b)(4)(i) of
FAR clause 52.225-11.

(2) If evaluation results in a tie between an offeror that
requested the substitution of foreign construction material
based on unreasonable cost and an offeror that did not request
an exception, the Contracting Officer will award to the offeror
that did not request an exception based on unreasonable cost.

(d) Alternate offers.(1) When an offer includes foreign
construction material, other than designated country construc-
tion material, that is not listed by the Government in this solic-
itation in paragraph (b)(3) of FAR clause 52.225-11, the
offeror also may submit an alternate offer based on use of
equivalent domestic or designated country construction
material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of FAR clause 52.225-11 for the
offer that is based on the use of any foreign construction mate-
rial for which the Government has not yet determined an
exception applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of
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FAR clause 52.225-11 does not apply, the Government will
evaluate only those offers based on use of the equivalent
domestic or designated country construction material, and the
offeror shall be required to furnish such domestic or desig-
nated country construction material. An offer based on use of
the foreign construction material for which an exception was
requested—

(1) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or

(i) May be accepted if revised during negotiations.
(End of provision)

Alternate I (May 2002). As prescribed in 25.1102(d)(2),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) Requests for determination of inapplicability. An off-
eror requesting a determination regarding the inapplicability of
the Buy American Act shall submit the request with its offer,
including the information and applicable supporting data
required by paragraphs (c) and (d) of FAR clause 52.225-11.

Alternate II (Aug 2007). As prescribed in 25.1102(d)(3),
add the definition of “Bahrainian or Mexican construction
material” to paragraph (a) and substitute the following para-
graph (d) for paragraph (d) of the basic provision:

(d) Alternate offers. (1) When an offer includes foreign
construction material, except foreign construction material
from a designated country other than Bahrain or Mexico, that is
not listed by the Government in this solicitation in paragraph
(b)(3) of FAR clause 52.225-11, the offeror also may submit an
alternate offer based on use of equivalent domestic or desig-
nated country construction material other than Bahrainian or
Mexican construction material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of FAR clause 52.225-11 for the
offer that is based on the use of any foreign construction mate-
rial for which the Government has not yet determined an excep-
tion applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of FAR
clause 52.225-11 does not apply, the Government will evaluate
only those offers based on use of the equivalent domestic or des-
ignated country construction material other than Bahrainian or
Mexican construction material. An offer based on use of the
foreign construction material for which an exception was
requested—

(i) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or

(i1) May be accepted if revised during negotiations.

52.225-13 Restrictions on Certain Foreign Purchases.
As prescribed in 25.1103(a), insert the following clause:

52.2-150

RESTRICTIONS ON CERTAIN FOREIGN PURCHASES
(FEB 2006)

(a) Except as authorized by the Office of Foreign Assets
Control (OFAC) in the Department of the Treasury, the Con-
tractor shall not acquire, for use in the performance of this
contract, any supplies or services if any proclamation, Exec-
utive order, or statute administered by OFAC, or if OFAC’s
implementing regulations at 31 CFR Chapter V, would pro-
hibit such a transaction by a person subject to the jurisdiction
of the United States.

(b) Except as authorized by OFAC, most transactions
involving Cuba, Iran, and Sudan are prohibited, as are most
imports from North Korea, into the United States or its outly-
ing areas. Lists of entities and individuals subject to economic
sanctions are included in OFAC’s List of Specially Desig-
nated Nationals and Blocked Persons at Attp.//www.treas.gov/
offices/enforcement/ofac/sdn. More information about these
restrictions, as well as updates, is available in the OFAC’s reg-
ulations at 31 CFR Chapter V and/or on OFAC’s website at
http.//www.treas.gov/offices/enforcement/ofac.

(c) The Contractor shall insert this clause, including this
paragraph (c), in all subcontracts.

(End of clause)

52.225-14 Inconsistency between English Version and
Translation of Contract.
As prescribed at 25.1103(b), insert the following clause:

INCONSISTENCY BETWEEN ENGLISH VERSION AND
TRANSLATION OF CONTRACT (FEB 2000)

In the event of inconsistency between any terms of this
contract and any translation into another language, the
English language meaning shall control.

(End of clause)
52.225-15 [Reserved]
52.225-16 [Reserved]

52.225-17 Evaluation of Foreign Currency Offers.
As prescribed in 25.1103(c), insert the following |
provision:

EVALUATION OF FOREIGN CURRENCY OFFERS (FEB 2000)

If the Government receives offers in more than one cur-
rency, the Government will evaluate offers by converting the
foreign currency to United States currency using [Contracting
Officer to insert source of rate] in effect as follows:

(a) For acquisitions conducted using sealed bidding proce-
dures, on the date of bid opening.

(b) For acquisitions conducted using negotiation
procedures—


http://www.treas.gov/offices/enforcement/ofac/sdn
http://www.treas.gov/offices/enforcement/ofac/sdn
http://www.treas.gov/offices/enforcement/ofac

FAC 2005-13 SEPTEMBER 28, 2006

SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.226-1

(1) On the date specified for receipt of offers, if award
is based on initial offers; otherwise

(2) On the date specified for receipt of proposal
revisions.

(End of provision)

52.225-18 Place of Manufacture.
As prescribed in 25.1101(f), insert the following solicita-
tion provision:

PLACE OF MANUFACTURE (SEPT 2006)

(a) Definitions. As used in this clause—

“Manufactured end product” means any end product in
Federal Supply Classes (FSC) 1000-9999, except—

(1) FSC 5510, Lumber and Related Basic Wood Mate-
rials;

(2) Federal Supply Group (FSG) 87, Agricultural Sup-
plies;

(3) FSG 88, Live Animals;

(4) FSG 89, Food and Related Consumables;

(5) FSC 9410, Crude Grades of Plant Materials;

(6) FSC 9430, Miscellaneous Crude Animal Products,
Inedible;

(7) FSC 9440, Miscellaneous Crude Agricultural and
Forestry Products;

(8) FSC 9610, Ores;

(9) FSC 9620, Minerals, Natural and Synthetic; and

(10) FSC 9630, Additive Metal Materials.

“Place of manufacture” means the place where an end
product is assembled out of components, or otherwise made
or processed from raw materials into the finished product that
is to be provided to the Government. If a product is disassem-
bled and reassembled, the place of reassembly is not the place
of manufacture.

(b) For statistical purposes only, the offeror shall indicate
whether the place of manufacture of the end products it
expects to provide in response to this solicitation is predomi-
nantly—

(1) A In the United States (Check this box if the total
anticipated price of offered end products manufactured in the
United States exceeds the total anticipated price of offered end
products manufactured outside the United States); or

(2) A Outside the United States.

(End of provision)

52.226-1 Utilization of Indian Organizations and Indian-
Owned Economic Enterprises.
As prescribed in 26.104, insert the following clause:

UTILIZATION OF INDIAN ORGANIZATIONS AND INDIAN-
OWNED ECONOMIC ENTERPRISES (JUNE 2000)

(a) Definitions. As used in this clause:

“Indian” means any person who is a member of any Indian
tribe, band, group, pueblo, or community that is recognized by
the Federal Government as eligible for services from the
Bureau of Indian Affairs (BIA) in accordance with
25 U.S.C. 1452(c) and any “Native” as defined in the Alaska
Native Claims Settlement Act (43 U.S.C. 1601).

“Indian organization” means the governing body of any
Indian tribe or entity established or recognized by the govern-
ing body of an Indian tribe for the purposes of 25 U.S.C.,
Chapter 17.

“Indian-owned economic enterprise” means any Indian-
owned (as determined by the Secretary of the Interior)
commercial, industrial, or business activity established or
organized for the purpose of profit, provided that Indian
ownership constitutes not less than 51 percent of the
enterprise.

“Indian tribe” means any Indian tribe, band, group, pueblo,
or community, including native villages and native groups
(including corporations organized by Kenai, Juneau, Sitka,
and Kodiak) as defined in the Alaska Native Claims Settle-
ment Act, that is recognized by the Federal Government as eli-
gible for services from BIA in accordance with
25 U.S.C. 1452(c).

“Interested party” means a prime contractor or an actual or
prospective offeror whose direct economic interest would be
affected by the award of a subcontract or by the failure to
award a subcontract.

(b) The Contractor shall use its best efforts to give Indian
organizations and Indian-owned economic enterprises
(25 U.S.C. 1544) the maximum practicable opportunity to
participate in the subcontracts it awards to the fullest extent
consistent with efficient performance of its contract.

(1) The Contracting Officer and the Contractor, acting
in good faith, may rely on the representation of an Indian orga-
nization or Indian-owned economic enterprise as to its eligi-
bility, unless an interested party challenges its status or the
Contracting Officer has independent reason to question that
status. In the event of a challenge to the representation of a
subcontractor, the Contracting Officer will refer the matter to
the—
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U.S. Department of the Interior

Bureau of Indian Affairs (BIA)

Attn: Chief, Division of Contracting and Grants
Administration

1849 C Street, NW,

MS-2626-MIB

Washington, DC 20240-4000.

The BIA will determine the eligibility and notify the Contract-
ing Officer. No incentive payment will be made within
50 working days of subcontract award or while a challenge is
pending. If a subcontractor is determined to be an ineligible
participant, no incentive payment will be made under the
Indian Incentive Program.
(2) The Contractor may request an adjustment under the
Indian Incentive Program to the following:
(1) The estimated cost of a cost-type contract.
(i1) The target cost of a cost-plus-incentive-fee prime
contract.
(iii) The target cost and ceiling price of a fixed-price
incentive prime contract.
(iv) The price of a firm-fixed-price prime contract.
(3) The amount of the adjustment to the prime contract
is 5 percent of the estimated cost, target cost, or firm-fixed-
price included in the subcontract initially awarded to the
Indian organization or Indian-owned economic enterprise.
(4) The Contractor has the burden of proving the
amount claimed and must assert its request for an adjustment
prior to completion of contract performance.

(c) The Contracting Officer, subject to the terms and con-
ditions of the contract and the availability of funds, will autho-
rize an incentive payment of 5 percent of the amount paid to
the subcontractor. The Contracting Officer will seek funding
in accordance with agency procedures.

(End of clause)

52.226-2 Historically Black College or University and
Minority Institution Representation.
As prescribed in 26.304, insert the following provision:

HISTORICALLY BLACK COLLEGE OR UNIVERSITY AND
MINORITY INSTITUTION REPRESENTATION (MAY 2001)

(a) Definitions. As used in this provision—

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense, the National Aeronautics and Space Administration,
and the Coast Guard, the term also includes any nonprofit
research institution that was an integral part of such a college
or university before November 14, 1986.

“Minority institution” means an institution of higher
education meeting the requirements of Section 1046(3) of the
Higher Education Act of 1965 (20 U.S.C. 1067k, including a
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Hispanic-serving institution of higher education, as defined in
Section 316(b)(1) of the Act (20 U.S.C. 1101a)).
(b) Representation. The offeror represents that it—
[ is [ is not a historically black college or university;
[ is [ is not a minority institution.

(End of provision)
52.226-3 Disaster or Emergency Area Representation.
As prescribed in 26.205(a), insert the following provision:

DISASTER OR EMERGENCY AREA REPRESENTATION
(Nov 2007)

(a) Set-aside area. The area covered in this contract is:

[Contracting Officer to fill in with definite geographic bound-
aries.]

(b) Representations. The offeror represents that it [ does
[ does not reside or primarily do business in the designated
set-aside area.

(c) An offeror is considered to be residing or primarily
doing business in the set-aside area if, during the last twelve
months—

(1) The offeror had its main operating office in the area;
and

(2) That office generated at least half of the offeror’s
gross revenues and employed at least half of the offeror’s per-
manent employees.

(d) If the offeror does not meet the criteria in paragraph (c)
of this provision, factors to be considered in determining
whether an offeror resides or primarily does business in the
set-aside area include—

(1) Physical location(s) of the offeror’s permanent
office(s) and date any office in the set-aside area(s) was estab-
lished;

(2) Current state licenses;

(3) Record of past work in the set-aside area(s) (e.g.,
how much and for how long);

(4) Contractual history the offeror has had with subcon-
tractors and/or suppliers in the set-aside area;

(5) Percentage of the offeror’s gross revenues attribut-
able to work performed in the set-aside area;

(6) Number of permanent employees the offeror
employs in the set-aside area;

(7) Membership in local and state organizations in the
set-aside area; and

(8) Other evidence that establishes the offeror resides or
primarily does business in the set-aside area. For example,
sole proprietorships may submit utility bills and bank state-
ments.

(e) If the offeror represents it resides or primarily does
business in the set-aside area, the offeror shall furnish docu-
mentation to support its representation if requested by the
Contracting Officer. The solicitation may require the offeror
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to submit with its offer documentation to support the repre-
sentation.

(End of provision)

52.226-4 Notice of Disaster or Emergency Area Set-Aside.
As prescribed in 26.205(b), insert the following clause:
NOTICE OF DISASTER OR EMERGENCY AREA SET-ASIDE
(Nov 2007)

(a) Set-aside area. Offers are solicited only from busi-
nesses residing or primarily doing business in

[Contracting Officer to fill in with definite geographic bound-
aries.] Offers received from other businesses shall not be con-
sidered.

(b) This set-aside is in addition to any small business set-
aside contained in this contract.

(End of clause)

52.226-5 Restrictions on Subcontracting Outside Disaster
or Emergency Area.

As prescribed in 26.205(c), insert the following clause:
RESTRICTIONS ON SUBCONTRACTING OUTSIDE
DISASTER OR EMERGENCY AREA (Nov 2007)

(a) Definitions. The definitions of the following terms used

in this clause are found in the Small Business Administration
regulations at 13 CFR 125.6(e): cost of the contract, cost of

contract performance incurred for personnel, cost of manufac-
turing, cost of materials, personnel, and subcontracting.

(b) The Contractor agrees that in performance of the con-
tract in the case of a contract for—

(1) Services (except construction). At least 50 percent of
the cost of contract performance incurred for personnel shall
be expended for employees of the Contractor or employees of
other businesses residing or primarily doing business in the
area designated in the clause at FAR 52.226-4, Notice of
Disaster or Emergency Area Set-Aside;

(2) Supplies (other than procurement from a nonmanu-
facturer of such supplies). The Contractor or employees of
other businesses residing or primarily doing business in the
set-aside area shall perform work for at least 50 percent of the
cost of manufacturing the supplies, not including the cost of
materials;

(3) General construction. The Contractor will perform
at least 15 percent of the cost of the contract, not including the
cost of materials, with its own employees or employees of
other businesses residing or primarily doing business in the
set-aside area; or

(4) Construction by special trade Contractors. The
Contractor will perform at least 25 percent of the cost of the
contract, not including the cost of materials, with its own
employees or employees of other businesses residing or pri-
marily doing business in the set-aside area.

(End of clause)

52.2-152.1
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(b) The Contractor’s right to proceed shall not be termi-
nated nor the Contractor charged with damages under this
clause, if—

(1) The delay in completing the work arises from causes
other than normal weather beyond the control and without the
fault or negligence of the Contractor. Examples of such causes
include—

(i) Acts of God or of the public enemy,

(i1) Acts of the Government in either its sovereign or
contractual capacity,

(iii) Acts of another Contractor in the performance of
a contract with the Government,

(iv) Fires,

(v) Floods,

(vi) Epidemics,

(vii) Quarantine restrictions,
(viii) Strikes,

(ix) Freight embargoes,

(x) Unusually severe weather, or

(xi) Delays of subcontractors or suppliers at any tier
arising from causes other than normal weather beyond the con-
trol and without the fault or negligence of both the Contractor
and the subcontractors or suppliers; and

52.249-11 [Reserved]

52.249-12 Termination (Personal Services).
As prescribed in 49.505(a), insert the following clause in
solicitations and contracts for personal services (see Part 37):

TERMINATION (PERSONAL SERVICES) (APR 1984)

The Government may terminate this contract at any time
upon at least 15 days’ written notice by the Contracting
Officer to the Contractor. The Contractor, with the written
consent of the Contracting Officer, may terminate this con-
tract upon at least 15 days’ written notice to the Contracting
Officer.

(End of clause)
52.249-13 [Reserved]

52.249-14 Excusable Delays.

As prescribed in 49.505(b), insert the following clause in
solicitations and contracts for supplies, services, construction,
and research and development on a fee basis whenever a cost-
reimbursement contract is contemplated. Also insert the
clause in time-and-material contracts, and labor-hour con-
tracts. When used in construction contracts, substitute the
words “completion time” for “delivery schedule” in the last
sentence of the clause.

EXCUSABLE DELAYS (APR 1984)

(a) Except for defaults of subcontractors at any tier, the
Contractor shall not be in default because of any failure to per-
form this contract under its terms if the failure arises from
causes beyond the control and without the fault or negligence
of the Contractor. Examples of these causes are (1) acts of
God or of the public enemy, (2) acts of the Government in
either its sovereign or contractual capacity, (3) fires,
(4) floods, (5) epidemics, (6) quarantine  restrictions,
(7) strikes, (8) freight embargoes, and (9) unusually severe
weather. In each instance, the failure to perform must be
beyond the control and without the fault or negligence of the
Contractor. “Default” includes failure to make progress in the
work so as to endanger performance.

(b) If the failure to perform is caused by the failure of a sub-
contractor at any tier to perform or make progress, and if the
cause of the failure was beyond the control of both the Con-
tractor and subcontractor, and without the fault or negligence
of either, the Contractor shall not be deemed to be in default,
unless—

(1) The subcontracted supplies or services were obtain-
able from other sources;

(2) The Contracting Officer ordered the Contractor in
writing to purchase these supplies or services from the other
source; and

(3) The Contractor failed to comply reasonably with
this order.

(c) Upon request of the Contractor, the Contracting Officer
shall ascertain the facts and extent of the failure. If the Con-
tracting Officer determines that any failure to perform results
from one or more of the causes above, the delivery schedule
shall be revised, subject to the rights of the Government under
the termination clause of this contract.

(End of clause)

52.250-1 Indemnification Under Public Law 85-804.
As prescribed in 50.104-4 insert the following clause:

INDEMNIFICATION UNDER PUBLIC LAW 85-804
(APR 1984)

(a) “Contractor’s principal officials,” as used in this clause,
means directors, officers, managers, superintendents, or other
representatives supervising or directing—

(1) All or substantially all of the Contractor’s business;

(2) All or substantially all of the Contractor’s operations
at any one plant or separate location in which this contract is
being performed; or

(3) A separate and complete major industrial operation
in connection with the performance of this contract.

(b) Under Public Law 85-804 (50 U.S.C. 1431-1435) and
Executive Order 10789, as amended, and regardless of any
other provisions of this contract, the Government shall, sub-
ject to the limitations contained in the other paragraphs of this
clause, indemnify the Contractor against—

52.2-359
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(1) Claims (including reasonable expenses of litigation
or settlement) by third persons (including employees of the
Contractor) for death; personal injury; or loss of, damage to,
or loss of use of property;

(2) Loss of, damage to, or loss of use of Contractor prop-
erty, excluding loss of profit; and

(3) Loss of, damage to, or loss of use of Government
property, excluding loss of profit.

(c) This indemnification applies only to the extent that the
claim, loss, or damage (1) arises out of or results from a risk
defined in this contract as unusually hazardous or nuclear and
(2) is not compensated for by insurance or otherwise. Any
such claim, loss, or damage, to the extent that it is within the
deductible amounts of the Contractor’s insurance, is not cov-
ered under this clause. If insurance coverage or other financial
protection in effect on the date the approving official autho-
rizes use of this clause is reduced, the Government’s liability
under this clause shall not increase as a result.

(d) When the claim, loss, or damage is caused by willful
misconduct or lack of good faith on the part of any of the Con-
tractor’s principal officials, the Contractor shall not be indem-
nified for—

(1) Government claims against the Contractor (other
than those arising through subrogation); or

(2) Loss or damage affecting the Contractor’s property.

(e) With the Contracting Officer’s prior written approval,
the Contractor may, in any subcontract under this contract,
indemnify the subcontractor against any risk defined in this
contract as unusually hazardous or nuclear. This indemnifica-
tion shall provide, between the Contractor and the subcontrac-
tor, the same rights and duties, and the same provisions for
notice, furnishing of evidence or proof, and Government set-
tlement or defense of claims as this clause provides. The Con-
tracting Officer may also approve indemnification of
subcontractors at any lower tier, under the same terms and
conditions. The Government shall indemnify the Contractor
against liability to subcontractors incurred under subcontract
provisions approved by the Contracting Officer.

(f) The rights and obligations of the parties under this
clause shall survive this contract’s termination, expiration, or
completion. The Government shall make no payment under
this clause unless the agency head determines that the amount
is just and reasonable. The Government may pay the Contrac-
tor or subcontractors, or may directly pay parties to whom the
Contractor or subcontractors may be liable.

(g) The Contractor shall—

(1) Promptly notify the Contracting Officer of any claim
or action against, or any loss by, the Contractor or any sub-
contractors that may be reasonably be expected to involve
indemnification under this clause;

(2) Immediately furnish to the Government copies of all
pertinent papers the Contractor receives;
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(3) Furnish evidence or proof of any claim, loss, or dam-
age covered by this clause in the manner and form the Gov-
ernment requires; and

(4) Comply with the Government’s directions and exe-
cute any authorizations required in connection with settlement
or defense of claims or actions.

(h) The Government may direct, control, or assist in set-
tling or defending any claim or action that may involve indem-
nification under this clause.

(End of clause)

Alternate I (Apr 1984). In cost-reimbursement contracts,
add the following paragraph (i) to the basic clause:

(1) The cost of insurance (including self-insurance pro-
grams) covering a risk defined in this contract as unusually haz-
ardous or nuclear shall not be reimbursed except to the extent
that the Contracting Officer has required or approved this insur-
ance. The Government’s obligations under this clause are—

(1) Excepted from the release required under this con-
tract’s clause relating to allowable cost; and

(2) Not affected by this contract’s Limitation of Cost or
Limitation of Funds clause.

52.250-2 SAFETY Act Coverage Not Applicable.
As prescribed in 50.206(a), insert the following provision:

SAFETY AcT COVERAGE NOT APPLICABLE (Nov 2007)

The Government has determined that the product(s) or ser-
vice(s) being acquired by this action is not an anti-terrorism
technology as that term is defined by the Support Anti-terror-
ism by Fostering Effective Technologies Act of 2002
(SAFETY Act), 6 U.S.C. 441-444. Proposals in which either
acceptance or pricing is made contingent upon SAFETY Act
designation as a qualified anti-terrorism technology or
SAFETY Act certification as an approved product for home-
land security of the proposed product or service will not be
considered for award. See FAR Subpart 50.2.

(End of provision)

52.250-3 SAFETY Act Block Designation/Certification.
As prescribed in 50.206(b)(1), insert the following provi-
sion:

SAFETY AcCT BLOCK DESIGNATION/CERTIFICATION
(Nov 2007)

(a) Definitions. As used in this provision—

“Act of terrorism” means any act determined to have met
the following requirements or such other requirements as
defined and specified by the Secretary of Homeland Security:

(1) Is unlawful.

(2) Causes harm, including financial harm, to a person,
property, or entity, in the United States, or in the case of a
domestic United States air carrier or a United States-flag ves-
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sel (or a vessel based principally in the United States on which
United States income tax is paid and whose insurance cover-
age is subject to regulation in the United States), in or outside
the United States.

(3) Uses or attempts to use instrumentalities, weapons
or other methods designed or intended to cause mass destruc-
tion, injury or other loss to citizens or institutions of the
United States.

“Qualified Anti-Terrorism Technology (QATT)” means
any technology designed, developed, modified, procured, or
sold for the purpose of preventing, detecting, identifying, or
deterring acts of terrorism or limiting the harm such acts might
otherwise cause, for which a SAFETY Act designation has
been issued. For purposes of defining a QATT, technology
means any product, equipment, service (including support
services), device, or technology (including information tech-
nology) or any combination of the foregoing. Design services,
consulting services, engineering services, software develop-
ment services, software integration services, threat assess-
ments, vulnerability studies, and other analyses relevant to
homeland security may be deemed a technology.

“SAFETY Act certification” means a determination by
Department of Homeland Security (DHS) pursuant to
6 U.S.C. 442, as further delineated in 6 CFR 25.9, that a
QATT for which a SAFETY Act designation has been issued
is an approved product for homeland security, i.e., it will per-
form as intended, conforms to the seller’s specifications, and
is safe for use as intended. “Block certification” refers to a
technology class that DHS has determined to be an approved
class of approved products for homeland security.

“SAFETY Act designation” means a determination by
DHS pursuant to 6 U.S.C. 443, as further delineated in 6 CFR
25.4, that a particular Anti-Terrorism Technology constitutes
a QATT under the SAFETY Act. “Block designation” refers
to a technology class that DHS has determined to be a QATT.

(b) The Support Anti-terrorism by Fostering Effective
Technologies Act of 2002 (SAFETY Act), 6 U.S.C. 441-444,
creates certain liability limitations for claims arising out of,
relating to, or resulting from an act of terrorism where QATTs
have been deployed. It also confers other important benefits.
SAFETY Act designation and SAFETY Act certification are
designed to support effective technologies aimed at prevent-
ing, detecting, identifying, or deterring acts of terrorism, or
limiting the harm that such acts might otherwise cause, and
which also meet other prescribed criteria. For some classes of
technologies, DHS may issue a block designation/certifica-
tion in order to lessen the burdens for filing for SAFETY Act
designation or SAFETY Act certifications by not requiring
applicants to provide certain information otherwise required
and in order to offer expedited review of any application sub-
mitted pursuant to a block designation/certification. Block
designations/certifications will be issued only for technolo-

gies that rely on established performance standards or defined
technical characteristics.

(c)(1) DHS has issued a block designation or block certifi-
cation for the technology to be acquired under this solicita-
tion.

(2) This block designation or block certification is
attached to this solicitation and contains essential informa-
tion, including—

(i) A detailed description of and specification for the
technology covered by the block designation or block certifi-
cation;

(i1) A listing of those portions of the SAFETY Act
application kit that must be completed and submitted by appli-
cants;

(iii) The date of its expiration; and

(iv) Any other terms and conditions.

(3) Offerors should read this block designation or block
certification carefully to make sure they comply with its terms
if they plan to take advantage of SAFETY Act coverage for
their technology(ies).

(d) A determination by DHS to issue a SAFETY Act
designation or SAFETY Act certification based on this block
designation/certification is not a determination that the
technology meets, or fails to meet, the requirements of this
solicitation. All determinations by DHS are based on factors
set forth in the SAFETY Act, and are made independent of,
and without regard to, the specific terms, conditions,
specifications, statements of work, or evaluation factors set
forth in the solicitation.

(e) Neither SAFETY Act designation nor certification is in
any way a requirement of this action. Whether to seek the ben-
efits of the SAFETY Act for a proposed product or service is
entirely up to the offeror. Additional information about the
SAFETY Act and this block designation/certification may be
found at the SAFETY Act website at htp:/
www.SAFETYAct.gov or requests may be mailed to:

Directorate of Science and Technology
SAFETY Act/room 4320

Department of Homeland Security
Washington, DC 20528

(f) Proposals in which pricing or any other terms or condi-
tions are offered contingent upon SAFETY Act designation or
SAFETY Act certification of the proposed product(s) or ser-
vice(s) will not be considered for award.

(End of provision)

Alternate I (Nov 2007). As prescribed in 50.206(b)(2), sub-
stitute the following paragraph (f):

(H)(1) Offerors are authorized to submit proposals made
contingent upon SAFETY Act designation (or SAFETY Act
certification, if a block certification exists) before award. When
an offer is made contingent upon SAFETY Act designation or
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certification, the offeror also may submit an alternate offer with-
out the contingency.

(2) The Government may award a contract based on a con-
tingent offer only if the offeror demonstrates that DHS has
issued a SAFETY Act designation (or SAFETY Act certifica-
tion, if a block certification exists) for the offeror’s proposed
technology prior to contract award.

(3) The Government reserves the right to award the con-
tract prior to DHS resolution of the offeror’s application for
SAFETY Act designation (or SAFETY Act certification, if a
block certification exists).

Alternate Il (Nov 2007). As prescribed in 50.206(b)(3),
substitute the following paragraph (f):

()(1) Offerors are authorized to submit offers presuming
that SAFETY Act designation (or SAFETY Act certification, if
a block certification exists) will be obtained before or after
award.

(2) An offeror is eligible for award only if the offeror—

(1) Files a SAFETY Act designation (or SAFETY Act
certification) application, limited to the scope of the applicable
block designation (or block certification), within 15 days after
submission of the proposal;

(ii) Pursues its SAFETY Act designation (or SAFETY
Act certification) application in good faith; and

(iii) Agrees to obtain the amount of insurance DHS
requires for issuing any SAFETY Act designation (or SAFETY
Act certification).

(3) If DHS has not issued a SAFETY Act designation (or
SAFETY Act certification) to the successful offeror before con-
tract award, the contracting officer will include the clause at
52.250-5 in the resulting contract.

52.250-4 SAFETY Act Pre-qualification Designation
Notice.
As prescribed in 50.206(c)(1), insert the following provi-
sion:

SAFETY ACT PRE-QUALIFICATION DESIGNATION
NOTICE (Nov 2007)

(a) Definitions. As used in this provision—

“Act of terrorism” means any act determined to have met
the following requirements or such other requirements as
defined and specified by the Secretary of Homeland Security:

(1) Is unlawful.

(2) Causes harm, including financial harm, to a person,
property, or entity, in the United States, or in the case of a
domestic United States air carrier or a United States-flag ves-
sel (or a vessel based principally in the United States on which
United States income tax is paid and whose insurance cover-
age is subject to regulation in the United States), in or outside
the United States.

(3) Uses or attempts to use instrumentalities, weapons
or other methods designed or intended to cause mass destruc-
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tion, injury or other loss to citizens or institutions of the
United States.

“Pre-qualification designation notice” means a notice in a
procurement solicitation or other publication by the Govern-
ment stating that the technology to be procured either affirma-
tively or presumptively satisfies the technical -criteria
necessary to be deemed a qualified anti-terrorism technology.
A pre-qualification designation notice authorizes successful
offeror(s) to submit streamlined SAFETY Act applications
for SAFETY Act designation and receive expedited process-
ing of those applications.

“Qualified Anti-Terrorism Technology (QATT)” means
any technology designed, developed, modified, procured, or
sold for the purpose of preventing, detecting, identifying, or
deterring acts of terrorism or limiting the harm such acts might
otherwise cause, for which a SAFETY Act designation has
been issued. For purposes of defining a QATT, technology
means any product, equipment, service (including support
services), device, or technology (including information tech-
nology) or any combination of the foregoing. Design ser-
vices, consulting services, engineering services, software
development services, software integration services, threat
assessments, vulnerability studies, and other analyses relevant
to homeland security may be deemed a technology.

“SAFETY Act certification” means a determination by
Department of Homeland Security (DHS) pursuant to
6 U.S.C. 442, as further delineated in 6 CFR 25.9, that a
QATT for which a SAFETY Act designation has been issued
is an approved product for homeland security, i.e., it will per-
form as intended, conforms to the seller’s specifications, and
is safe for use as intended. “Block certification” refers to a
technology class that DHS has determined to be an approved
class of approved products for homeland security.

“SAFETY Act designation” means a determination by
DHS pursuant to 6 U.S.C. 443, as further delineated in
6 CFR 25.4, that a particular Anti-Terrorism Technology con-
stitutes a QATT under the SAFETY Act. “Block designation”
refers to a technology class that DHS has determined to be a
QATT.

(b) The Support Anti-terrorism by Fostering Effective
Technologies Act of 2002 (SAFETY Act), 6 U.S.C. 441-444,
creates certain liability limitations for claims arising out of,
relating to, or resulting from an act of terrorism where QATTs
have been deployed. It also confers other important benefits.
SAFETY Act designation and SAFETY Act certification are
designed to support effective technologies aimed at prevent-
ing, detecting, identifying, or deterring acts of terrorism, or
limiting the harm that such acts might otherwise cause, and
which also meet other prescribed criteria.

(c)(1) DHS has issued a SAFETY Act pre-qualification
designation notice for the technology to be acquired under this
solicitation.
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(2) This notice is attached to this solicitation and con-
tains essential information, including—

(1) A detailed description of and specification for the
technology covered by the notice;

(i1) A statement that the technology described and
specified in the notice satisfies the technical criteria to be
deemed a QATT and the offeror’s proposed technology either
may presumptively or will qualify for the issuance of a desig-
nation provided the offeror complies with terms and condi-
tions in the notice and its application is approved;

(iii) The period of time within which DHS will take
action upon submission ofa SAFETY Act application submit-
ted pursuant to the notice;

(iv) A listing of those portions of the application that
must be completed and submitted by selected awardees and
the time periods for such submissions;

(v) The date of expiration of the notice; and

(vi) Any other terms and conditions concerning the
notice.

(3) Offerors should read this notice carefully to make
sure they comply with the terms of the notice if they plan on
taking advantage of SAFETY Act coverage for their technol-
ogies.

(d) A determination by DHS to designate, or not designate,
a particular technology as a QATT is not a determination that
the technology meets, or fails to meet, the requirements of this
solicitation. All determinations by DHS are based on factors
set forth in the SAFETY Act, and are made independent of,
and without regard to, the specific terms, conditions, specifi-
cations, statements of work, or evaluation factors set forth in
the solicitation.

(e) Neither SAFETY Act designation nor certification is in
any way a requirement of this action. Whether to seek the ben-
efits of the SAFETY Act for a proposed product or service is
entirely up to the offeror. Additional information about the
SAFETY Act may be found at the SAFETY Act website at
hitp://www.SAFETYAct.gov.

(f) Proposals in which pricing or any other terms or condi-
tions are offered contingent upon SAFETY Act designation or
certification of the proposed product(s) or service(s) will not
be considered for award.

(End of provision)

Alternate I (Nov 2007). As prescribed in 50.206(c)(2), sub-
stitute the following paragraph (f):

(H)(1) Offerors are authorized to submit proposals made
contingent upon SAFETY Act designation before award. When
an offer is made contingent upon SAFETY Act designation, the
offeror also may submit an alternate offer without the contin-

gency.

(2) The Government may award a contract based on a
contingent offer only if the offeror demonstrates that DHS has

issued a SAFETY Act designation for the offeror’s proposed
technology prior to contract award.

(3) The Government reserves the right to award the con-
tract prior to DHS resolution of the offeror’s application for
SAFETY Act designation.

Alternate 1I (Nov 2007). As prescribed in 50.206(c)(3),
substitute the following paragraph (f):

(H)(1) Offerors are authorized to submit proposals presum-
ing SAFETY Act designation before or after award.

(2) An offeror is eligible for award only if the offeror—

(1) Filesa SAFETY Act designation application, lim-
ited to the scope of the applicable prequalification designation
notice, within 15 days after submission of the proposal;

(ii) Pursues its SAFETY Act designation application
in good faith; and

(iii) Agrees to obtain the amount of insurance DHS
requires for issuing any SAFETY Act designation.

(3) If DHS has not issued a SAFETY Act designation
to the successful offeror before contract award, the contracting
officer will include the clause at 52.250-5 in the resulting con-
tract.

52.250-5 SAFETY Act—Equitable Adjustment.
As prescribed in 50.206(d), insert the following clause:

SAFETY ACT—EQUITABLE ADJUSTMENT (NOV 2007)

(a) Definitions. As used in this clause—

“Act of terrorism” means any act determined to have met
the following requirements or such other requirements as
defined and specified by the Secretary of Homeland Security:

(1) Is unlawful.

(2) Causes harm, including financial harm, to a person,
property, or entity, in the United States, or in the case of a
domestic United States air carrier or a United States-flag ves-
sel (or a vessel based principally in the United States on which
United States income tax is paid and whose insurance cover-
age is subject to regulation in the United States), in or outside
the United States.

(3) Uses or attempts to use instrumentalities, weapons
or other methods designed or intended to cause mass destruc-
tion, injury or other loss to citizens or institutions of the
United States.

“Qualified Anti-Terrorism Technology (QATT)” means
any technology designed, developed, modified, procured, or
sold for the purpose of preventing, detecting, identifying, or
deterring acts of terrorism or limiting the harm such acts might
otherwise cause, for which a SAFETY Act designation has
been issued. For purposes of defining a QATT, technology
means any product, equipment, service (including support
services), device, or technology (including information tech-
nology) or any combination of the foregoing. Design services,
consulting services, engineering services, software develop-
ment services, software integration services, threat assess-

52.2-362.1
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ments, vulnerability studies, and other analyses relevant to
homeland security may be deemed a technology.

“SAFETY Act certification” means a determination by
Department of Homeland Security (DHS) pursuant to
6 U.S.C. 442, as further delineated in 6 CFR 25.9, that a
QATT for which a SAFETY Act designation has been issued
is an approved product for homeland security, i.e., it will per-
form as intended, conforms to the seller’s specifications, and
is safe for use as intended. “Block certification” refers to a
technology class that DHS has determined to be an approved
class of approved products for homeland security.

“SAFETY Act designation” means a determination by
DHS pursuant to 6 U.S.C. 443, as further delineated in
6 CFR 25.4, that a particular Anti-Terrorism Technology con-
stitutes a QATT under the SAFETY Act. “Block designation”
refers to a technology class that DHS has determined to be a
QATT.

(b) Prices for the items covered by the pre-qualification
designation notice, block designation, or block certification in
the contract were established presuming DHS will issue a
SAFETY Act designation (or SAFETY Act certification) for
those items.

(c) In order to qualify for an equitable adjustment in accor-
dance with paragraph (d) of this clause the Contractor shall in
good faith pursue obtaining—

(1) SAFETY Act designation (or SAFETY Act certifi-
cation); and

(2) The amount of insurance DHS requires for issuing
any SAFETY Act designation (or SAFETY Act certification).

(d)(1) If DHS denies the Contractor’s SAFETY Act desig-
nation (or certification) application, the Contractor may sub-
mit a request for an equitable adjustment within 30 days of
DHS’s notification of denial.

(2) The Contracting Officer shall either—

(1) Make an equitable adjustment to the contract
price based on evidence of the resulting increase or decrease
in the Contractor’s costs and/or an equitable adjustment to
other terms and conditions based on lack of SAFETY Act des-
ignation (or certification); or

(1) At the sole option of the Government, terminate
this contract for the convenience of the Government in place
of an equitable adjustment.

(3) A failure of the parties to agree on the equitable
adjustment will be considered to be a dispute in accordance
with the “Disputes” clause of this contract.

(4) Unless first terminated, the Contractor shall con-
tinue contract performance during establishment of any equi-
table adjustment.

(End of clause)

52.2-362.2

52.251-1 Government Supply Sources.

As prescribed in 51.107, insert the following clause in
solicitations and contracts when the contracting officer may
authorize the contractor to acquire supplies or services from
a Government supply source:

GOVERNMENT SUPPLY SOURCES (APR 1984)

The Contracting Officer may issue the Contractor an
authorization to use Government supply sources in the perfor-
mance of this contract. Title to all property acquired by the
Contractor under such an authorization shall vest in the Gov-
ernment unless otherwise specified in the contract. Such prop-
erty shall not be considered to be “Government-furnished
property,” as distinguished from “Government property.” The
provisions of the clause entitled “Government Property,”
except its paragraphs (a) and (b), shall apply to all property
acquired under such authorization.

(End of clause)

52.251-2 Interagency Fleet Management System Vehicles
and Related Services.

As prescribed in 51.205, insert the following clause:

INTERAGENCY FLEET MANAGEMENT SYSTEM VEHICLES
AND RELATED SERVICES (JAN 1991)

The Contracting Officer may issue the Contractor an
authorization to obtain interagency fleet management system
(IFMS) vehicles and related services for use in the perfor-
mance of this contract. The use, service, and maintenance of
interagency fleet management system vehicles and the use of
related services by the Contractor shall be in accordance with
41 CFR 101-39 and 41 CFR 101-38.301-1.

(End of clause)

52.252-1 Solicitation Provisions Incorporated by
Reference.

As prescribed in 52.107(a), insert the following provision:

SOLICITATION PROVISIONS INCORPORATED BY
REFERENCE (FEB 1998)

This solicitation incorporates one or more solicitation pro-
visions by reference, with the same force and effect as if they
were given in full text. Upon request, the Contracting Officer
will make their full text available. The offeror is cautioned that
the listed provisions may include blocks that must be com-
pleted by the offeror and submitted with its quotation or offer.
In lieu of submitting the full text of those provisions, the off-
eror may identify the provision by paragraph identifier and
provide the appropriate information with its quotation or offer.
Also, the full text of a solicitation provision may be accessed
electronically at this/these address(es):


http://uscode.house.gov/
http://uscode.house.gov/

SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.253-1

[Insert one or more Internet addresses]

(End of provision)

52.252-2 Clauses Incorporated by Reference.
As prescribed in 52.107(b), insert the following clause:

CLAUSES INCORPORATED BY REFERENCE (FEB 1998)

This contract incorporates one or more clauses by refer-
ence, with the same force and effect as if they were given in
full text. Upon request, the Contracting Officer will make
their full text available. Also, the full text of a clause may be
accessed electronically at this/these address(es):

[Insert one or more Internet addresses|

(End of clause)

52.252-3 Alterations in Solicitation.

As prescribed in 52.107(c), insert the following provision
in solicitations in order to revise or supplement, as necessary,
other parts of the solicitation that apply to the solicitation
phase only, except for any provision authorized for use with
a deviation. Include clear identification of what is being
altered.

ALTERATIONS IN SOLICITATION (APR 1984)

Portions of this solicitation are altered as follows:

(End of provision)

52.252-4 Alterations in Contract.

As prescribed in 52.107(d), insert the following clause in
solicitations and contracts in order to revise or supplement, as
necessary, other parts of the contract, or parts of the solicita-
tion that apply after contract award, except for any clause
authorized for use with a deviation. Include clear identifica-
tion of what is being altered.

ALTERATIONS IN CONTRACT (APR 1984)

Portions of this contract are altered as follows:

(End of clause)

52.252-5 Authorized Deviations in Provisions.

As prescribed in 52.107(e), insert the following provision
in solicitations that include any FAR or supplemental provi-
sion with an authorized deviation. Whenever any FAR or sup-
plemental provision is used with an authorized deviation, the
contracting officer shall identify it by the same number, title,
and date assigned to the provision when it is used without
deviation, include regulation name for any supplemental pro-
vision, except that the contracting officer shall insert “(DEVI-
ATION)” after the date of the provision.

AUTHORIZED DEVIATIONS IN PROVISIONS (APR 1984)

(a) The use in this solicitation of any Federal Acquisition
Regulation (48 CFR Chapter 1) provision with an authorized
deviation is indicated by the addition of “(DEVIATION)”
after the date of the provision.

(b) The use in this solicitation of any
[insert regulation name] (48 CFR Chapter ) provision
with an authorized deviation is indicated by the addition of
“(DEVIATION)” after the name of the regulation.

(End of provision)

52.252-6 Authorized Deviations in Clauses.

As prescribed in 52.107(f), insert the following clause in
solicitations and contracts that include any FAR or supple-
mental clause with an authorized deviation. Whenever any
FAR or supplemental clause is used with an authorized devi-
ation, the contracting officer shall identify it by the same num-
ber, title, and date assigned to the clause when it is used
without deviation, include regulation name for any supple-
mental clause, except that the contracting officer shall insert
“(DEVIATION)” after the date of the clause.

AUTHORIZED DEVIATIONS IN CLAUSES (APR 1984)

(a) The use in this solicitation or contract of any Federal
Acquisition Regulation (48 CFR Chapter 1) clause with an
authorized deviation is indicated by the addition of “(DEVI-
ATION)” after the date of the clause.

(b) The use in this solicitation or contract of any .
[insert regulation name] (48 CFR ) clause with an
authorized deviation is indicated by the addition of “(DEVI-
ATION)” after the name of the regulation.

(End of clause)
52.253-1 Computer Generated Forms.
As prescribed in FAR 53.111, insert the following clause:
COMPUTER GENERATED FORMS (JAN 1991)

(a) Any data required to be submitted on a Standard or
Optional Form prescribed by the Federal Acquisition Regula-
tion (FAR) may be submitted on a computer generated version
of the form, provided there is no change to the name, content,

(FAC 2005-21) 52.2-362.3



52.253-1

FEDERAL ACQUISITION REGULATION

or sequence of the data elements on the form, and provided the
form carries the Standard or Optional Form number and edi-
tion date.

(b) Unless prohibited by agency regulations, any data
required to be submitted on an agency unique form prescribed
by an agency supplement to the FAR may be submitted on a
computer generated version of the form provided there is no
change to the name, content, or sequence of the data elements

52.2-362.4 (FAC 2005-21)

on the form and provided the form carries the agency form
number and edition date.

(c) If the Contractor submits a computer generated version
of a form that is different than the required form, then the
rights and obligations of the parties will be determined based
on the content of the required form.

(End of clause)
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED IN [POR|[IBR|UCF| FP [ cCR [ FP [ CR [ FP [ cR | FP | CR [T&M[LMV [coM|DDR [A&E|FAC | IND [ TRN [ sAP [UTL | cI
c SUP | SUP [R&D |R&D | SVC | SVC [CON |CON | LH svc DEL svc
52.219-26 Small Disadvantaged 19.1204(c) C |Yes| | oj]ojojojo|jlojojo|jlojJ]o|jo|jJ]ojo|loj]O|jO0o|J]O|O]|O0
Business Participation Program—
Incentive Subcontracting.
52.219-27 Notice of Total 19.1407 C |Yes| | A|lAIA|A|AIA|IA|AIA|IAIA|IA|A|IA|AIA|IA]IA]A
Service-Disabled Veteran-Owned Small
Business Set Aside.
52.219-28 Post-Award Small Business | 19.308(d) C |Yes| | A A A A A A A A A A A A A A A A A A | A
Program Rerepresentation. oV
52.222-1 Notice to the Government of  |22.103-5(a) C |Yes| | A A A A A A A A A A A A A A A A A A
Labor Disputes.
52.222-2 Payment for Overtime 22.103-5(b) C |Yes| | A A A A Al A|A Al A
Premiums.
52.222-3 Convict Labor. 22.202 C |Yes| | AlA|A|IA|AIA|IA|A|IA|IA|A|IA|A|A]IA]IA|IA]|A
52.222-4 Contract Work Hours and 22.305 C |Yes| | A|lA|A|A|A|A|IA]|A|A]|IA]IA|A Al A|A A
Safety Standards Act—Overtime
Compensation.
52.222-5 Davis-Bacon Act—Secondary |22.407(h) P | No| L A A A
Site of the Work.
52.222-6 Davis-Bacon Act. 22.407(a) C |Yes| | A A A
52.222-7 Withholding of Funds. 22.407(a) C |Yes| | A A
52.222-8 Payrolls and Basic Records. 22.407(a) C |Yes| | Al A
52.222-9 Apprentices and Trainees. 22.407(a) C |Yes| | A A
52.222-10 Compliance with Copeland  |22.407(a) C |Yes| | A A
Act Requirements.
52.222-11 Subcontracts (Labor 22.407(a) C |Yes| | A A
Standards).
52.222-12 Contract Termination— 22.407(a) C |Yes| | A A A
Debarment.
52.222-13 Compliance with 22.407(a) C |Yes| | A A A
Davis-Bacon and Related Act
Regulations.
52.222-14 Disputes Concerning Labor  |22.407(a) C |Yes| | Al A A
Standards.
52.222-15 Certification of Eligibility. 22.407(a) C |Yes| | Al A A
52.222-16 Approval of Wage Rates. 22.407(b) C |Yes| | A
52.222-18 Certification Regarding 22.1505(a) P |[No| K| A | A A A A
Knowledge of Child Labor for Listed
End Products.
52.222-19 Child Labor—Cooperation  |22.1505(b) C |Yes| | Al A A A A

with Authorities and Remedies.
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

Employment Reporting Requirements.

PROVISION OR CLAUSE PRESCRIBED IN [P OR| IBR | UCF | FP CR|FP |[CR| FP [ CR | FP | CR |[T&M|LMV |COM |DDR |A&E | FAC | IND | TRN | SAP | UTL | CI
c SUP | SUP [R&D |R&D | SVC | SVC [CON |CON | LH svc DEL svc
52.222-20 Walsh-Healey Public 22.610 C |Yes| | A A A A A A A A A A A A A A A A A
Contracts Act.
52.222-21 Prohibition of Segregated 22.810(a)(1) C |Yes| | AlA|IAIAIAIAIAIAIAIAIAIAIA|IA|IA]IA|A|A
Facilities.
52.222-22 Previous Contracts and 22.810(a)(2) P Nl K|A|A|A|A|AIA|IA|IA|IA|IAAIA|A|A]IA|A|A]|A
Compliance Reports.
52.222-23 Notice of Requirement for 22.810(b) P | Yes A A A
Affirmative Action to Ensure Equal
Employment Opportunity for
Construction.
52.222-24 Preaward On-Site Equal 22.810(c) P |Yes| L A A A A A A A A A A A A A A A
Opportunity Compliance Evaluation.
52.222-25 Affirmative Action 22.810(d) P No|l K|A|A|A|A|A]|A A|lA|A|A|IA|A|A|IA]IA]A
Compliance.
52.222-26 Equal Opportunity. 22.810(e) C |Yes| | AlA|IA|IAAIA|IA|IA|IA|IA|AIA|AIA]JA]IA|IA|A
Alternate I 22.810(e) C |Yes| | AlA|A|IA|A|IA|IA|A|IA|IA|AIA|A|IA]JA]IA|A]|A
52.222-27 Affirmative Action 22.810() C |Yes Al A A
Compliance Requirements for
Construction.
52.222-29 Notification of Visa Denial. |22.810(g) C |Yes| | AlA|IAIAIAIAIAIAIAIAIAIAIA|IA|IA]IA|A|A
52.222-30 Davis-Bacon Act—Price 22.407(e) C A A
Adjustment (None or Separately
Specified Method).
52.222-31 Davis Bacon Act—Price 22.407(f) C A A
Adjustment (Percentage Method).
52.222-32 Davis-Bacon Act—Price 22.407(g) C A A
Adjustment (Actual Method).
52.222-35 Equal Opportunity for 22.1310(A)(1) C |Yes| | AlA|IAIAIAIAIAIAIAIAIAIA|IA|IAIA]IA|A|A
Special Disabled Veterans, Veterans of
the Vietnam Era, and Other Eligible
Veterans.
Alternate I 22.1310(a)(2) v/ C |Yes| | AlA|A|IA|AIA|IA|A|IA|IA|A|IA|A|A]IA]IA|A]|A
52.222-36 Affirmative Action for 22.1408(a) C |Yes| | AlA|A|IA|AIA|IA|A|IA|IA|A|IA|A|A]IA]IA|A]|A
Workers with Disabilities.
Alternate [ 22.1408(b) C |Yes| | AlA|IA|IAIAIA|IAIAIA]IAAIAAIA]IA]IALIALA
52.222-37 Employment Reports on 22.1310(b) v C |Yes| | AlA|IA|IAIAIA|IAIAIA]IAAIAAIA]IAIALIA]A
Special Disabled Veterans, Veterans of
the Vietnam Era, and Other Eligible
Veterans.
52.222-38 Compliance with Veterans”  |22.1310(c) P |Yes| K A A A A A A a A A A A A A A A A A A
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBEDIN [POR|IBR |UCF| FP | CR | FP [ CR | FP | CR | FP | CR |T&M|LMV |COM | DDR |A&E | FAC | IND | TRN | SAP | UTL | CI
c SUP | SUP |R&D |R&D | SVC | SVC |CON |CON | LH svc DEL svc
52.222-39 Notification of Employee 22.1605 c | No | A A A A A A A A A A A A A A A A A
Rights Concerning Payment of Union
Dues or Fees.
52.222-41 Service Contract Act of 1965.22.1006(a) C |Yes| | A A A A A A A A
52.222-42 Statement of Equivalent Rates |22.1006(b) C | No | A A A A A A A A
for Federal Hires.
52.222-43 Fair Labor Standards Act and |22.1006(c)(1) C |Yes| | A A A A A A A
Service Contract Act—Price
Adjustment (Multiple Year and Option
Contracts).
52.222-44 Fair Labor Standards Act and |22.1006(c)(2) C |Yes| | A A A A A A A
Service Contract Act—Price
Adjustment.
52.222-46 Evaluation of Compensation |22.1103 P |Yes| L A A
for Professional Employees.
52.222-48 Exemption from Application |22.1006(e)(1) C |Yes| | A A A A
of the Service Contract Act to Contracts
for Maintenance, Calibration, or Repair
of Certain Equipment Certification.
52.222-49 Service Contract Act—Place |22.1006(f) C |Yes| | A A A A A A A
of Performance Unknown.
52.222-50 Combating Trafficking in 22.1705(a) C |Yes| | AlA|IA|AAIA|IAAIA|IA|IA|IAAIA|IA]IA]A|A
Persons.
Alternate I 22.1705(b) C | No| | AlA|A|AAIA|IAIAIA|IA|A|IA|AIA|IA]IA]AI|A
52.222-51 Exemption from Application |22.1006(e)(2) C |Yes| | A A A A
of the Service Contract Act to Contracts
for Maintenance, Calibration, or Repair
of Certain Equipment—Requirements.
52.222-52 Exemption from Application |22.1006(e)(3) P |Yes| | A A A A
of the Service Contract Act to Contracts
for Certain Services—Certification.
52.222-53 Exemption from Application |22.1006(e)(4) C |Yes| | A A A A
of the Service Contract Act to Contracts
for Certain Services—Requirements.
52.223-3 Hazardous Material 23.303 C |Yes| | A A A A A A A A A A A A A A A A A A
Identification and Material Safety Data.
Alternate I 23.303(b) C |Yes| | AlA|A|AAIA|IAAIA|IA|A|IA|AIA|IA]IA]AI|A
52.223-4 Recovered Material 23.406(a) P |Yes| K A A A A A A A A A A A A A A A A A | A
Certification.
52.223-5 Pollution Prevention and 23.1005 C |Yes| | A A A A A A A A A A A A A A A A A A
Right-to-Know Information.
Alternate I 23.1005(b) C |Yes| | AlA|A|AAIA|IA|A|IA|IA|IAIA|A|IA|IA]IA]IA|A
Alternate 11 23.1005(c) C |Yes| | A|lA|A|A|A|A|AIA|A]A a A|lA|A|A|A|A|A
52.223-6 Drug-Free Workplace. 23.505 C |Yes| | A A A A A A A A A A A A A A A A A A
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED IN [POR|[IBR[UCF| FP [ cCR [ FP [ CR [ FP [ cR | FP | CR [T&M[ LMV [coM|DDR [A&E|FAC | IND [ TRN [ sAP [UTL | cI
c SUP | SUP [R&D |R&D | SVC | SVC [CON |CON | LH svc DEL svec
52.223-7 Notice of Radioactive 23.602 C | No | A A A A A A A A A A A A A
Materials.
52.223-9 Estimate of Percentage of 23.406(b) C | No | A A A A A A A A A A A A A A A A Al A
Recovered Material Content for EPA
Designated Products.
Alternate I 23.406(b) C [No | | AlA|AIA|A|A|IA|A|IA|IA|A|A|AIA]A|A Al A
52.223-10 Waste Reduction Program. 23.705 C |Yes| | A A A A
52.223-11 Ozone-Depleting Substances. |23.804(a) C | No| | Al A A A
52.223-12 Refrigeration Equipment and |23.804(b) C |Yes| | A A A A A A
Air Conditioners.
52.223-13 Certification of Toxic 23.906(a) P | No| K R R R R R R | R R R | R R R R R| R | R R
Chemical Release Reporting.
52.223-14 Toxic Chemical Release 23.906(b) C |Yes| | R | R R R R R | R R| R | R R|R|R|R]|]R|R R
Reporting.
52.224-1 Privacy Act Notification. 24.104(a) C |Yes| | A|lA|IA|IAA|A|IA|IA|IA|IA|IA|IA|A|IA|A]IA]A
52.224-2 Privacy Act. 24.104(b) C |Yes| | A|lA|IA|IAA|A|IA|IA|IA|IA|IA|IA|A|IA|A]IA]A
52.225-1 Buy American Act—Supplies. |25.1101(a)(1) C |Yes| | A|lA|A]|A]A|A Al A|A A A A
52.225-2 Buy American Act Certificate. [25.1101(a)(2) P I No|l K|A|A|A|A|A|A Al A|A A A
52.225-3 Buy American Act—Free 25.1101(b)(1)(1) C |Yes| | Al A Al A A A A
Trade Agreements—Israeli Trade Act.
Alternate I 25.1101(b)(1)(ii) C |Yes| | Al A Al A A A A
Alternate I1 25.1101(b)(1)(iii) C |Yes| | Al A Al A A A A
52.225-4 Buy American Act—Free 25.1101(b)(2)(1) P [No| K| A | A A A A A
Trade Agreements—Israeli Trade Act
Certificate.
Alternate [ 25.1101(b)(2)(ii) P |[No| K| A | A Al A A A
Alternate I1 25.1101(b)(2)(iii) P |[No| K| A | A Al A A A
52.225-5 Trade Agreements. 25.1101(c)(1) C |Yes| | A A A A A
52.225-6 Trade Agreements Certificate. |25.1101(c)(2) P | No| K A A A A
52.225-7 Waiver of Buy American Act |25.1101(d) P |Yes| L A A A A A A A
for Civil Aircraft and Related
Articles.
52.225-8 Duty-Free Entry. 25.1101(e) C |Yes| | A|lA|A|A Al A|A A A A
52.225-9 Buy American Act— 25.1102(a) C | No A A
Construction Materials.
52.225-10 Notice of Buy American Act |25.1102(b)(1) P | No A A
Requirement—Construction
Materials.
Alternate [ 25.1102(b)(2) P | No Al A
52.225-11 Buy American Act— 25.1102(c) C | No A A
Construction Materials under Trade
Agreements.
Alternate [ 25.1102(c)(3) C | No A A
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED IN [POR|IBR |UCF| FP | CR | FP [ CR | FP | CR | FP | CR |T&M|LMV |COM | DDR |A&E | FAC | IND | TRN | SAP | UTL | CI
c SUP | SUP |R&D |R&D | SVC | SVC [CON |CON | LH svc DEL svc
52.225-12 Notice of Buy American Act |25.1102(d)(1) P | No Al A
Requirement—Construction Materials
under Trade Agreements.
Alternate 1 25.1102(d)(2) P | No Al A
Alternate 11 25.1102(d)(3) P | No Al A
52.225-13 Restrictions on Certain 25.1103(a) C |Yes| | R R R R R R R R R R R R R R R R R R R
Foreign Purchases.
52.225-14 Inconsistency Between 25.1103(b) C |Yes| | A|lAIA|IAAIA|IA|AIAAIA|IA|IAIAAIA|IA[IA]A
English Version and Translation of
Contract.
52.225-17 Evaluation of Foreign 25.1103(c)v P|l{Yesf M A|A|A|A|A|A|A|AIA A|IA|IA|AIA|A|A|A|A]A
Currency Offers.
52.225-18 Place of Manufacture. 25.1101(f) P | No| K R R A A A A
52.226-1 Utilization of Indian 26.104 C |Yes| | A A A A A A A A A A A A A A A A A
Organizations and Indian-Owned
Economic Enterprises.
52.226-2 Historically Black College or |26.304 P | No| K A A A A A A A A A A
University and Minority Institution
Representation.
52.226-3 Disaster or Emergency Area  |26.205(a)v P | No| K A A A A A A A A A A A A A A Al A
Representation.
52.226-4 Notice of Disaster or 26.205(b)v C |Yes| | Al A A|lA|IA|A|A|A|AIA|A|A]IAA Al A
Emergency Area Set-Aside.
52.226-5 Restrictions on Subcontracting |26.205(c)v C |Yes| | A A A A A A A A A A A A A A A | A
Outside Disaster or Emergency Area.
52.227-1 Authorization and Consent. 27.201-2(a) C |Yes| | Al A A Al A A|lA]A|A|A O
Alternate 1 27.201-2(b) C |Yes| | A A A A A A A
Alternate 11 27.201-2(c) C |Yes| | A A
52.227-2 Notice and Assistance 27.202-2 C |Yes| | Al A
Regarding Patent and Copyright
Infringement.
52.227-3 Patent Indemnity. 27.203-1(b) C |Yes| | A A A A A
27.203-2(a)
27.203-4(a)(2)
Alternate 1 27.203-2(b) C |Yes| | A A A A A
Alternate 1T 27.203-2(b) C |Yes| | A A A A A A
Alternate 111 27.203-2(c) C |Yes| | A A
52.227-4 Patent Indemnity— 27.203-5 C |Yes Al A A
Construction Contracts.
Alternate I 27.203-5 C |Yes O[O (0]
52.227-5 Waiver of Indemnity. 27.203-6 C |Yes| | A A A A A A A A A A A
52.227-6 Royalty Information. 27.204-2 P | No| K A A A A A A A A A A A
Alternate 1 27.204-2 P | No| K A A
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

Rights.

PROVISION OR CLAUSE PRESCRIBED IN [POR|[IBR[UCF| FP [ CR [ FP [ CR | FP [ CR | FP | CR [T&M][LMV [coM|DDR [A&E|FAC | IND [ TRN [ sAP [UTL | cI
c SUP | SUP |[R&D |R&D | SVC | SVC |CON |[CON | LH svc DEL svc
52.227-7 Patents—Notice of 27.204-3(c) P | No| K A A A A A A A A A A A A
Government Licensee.
52.227-9 Refund of Royalties. 27.206-2 C |Yes| | A A A A Al A Al A
52.227-10 Filing of Patent 27.207-2 C |Yes| | AlA|A|A|A|A]A]|A Al A Al A
Applications—Classified Subject
Matter.
52.227-11 Patent Rights—Retention by |27.303(a) C |Yes| | A | A Al A A
the Contractor (Short Form).
Alternate I 27.303(a)(3) C |Yes| | A A A A A
Alternate 11 27.303(a)(3) C |Yes| | Al A A A A
Alternate I1I 27.303(a)(4) C |Yes| | Al A A A
Alternate IV 27.303(a)(5) C |Yes| | A A A A
52.227-12 Patent Rights—Retention by |27.303(b) C |Yes| | A A A A A
the Contractor (Long Form).
Alternate I 27.303(b)(2) C |[Yes| | Al A A A A
Alternate 11 27.303(b)(2) C |[Yes| | Al A A A A
52.227-13 Patent Rights—Acquisition  |27.303(c) C |Yes| | A | A Al A A
by the Government.
Alternate I 27.303(c)(3) C |Yes| | A A A A A
Alternate 11 27.303(c)(3) C |Yes| | Al A A A A
52.227-14 Rights in Data—General. 27.409(a)(1) C |Yes| | A A A A A A A A A A A A A A
Alternate I 27.409(b) C |Yes| | AlA|A|A|A|A A|lA|A]|A A|lA|A]|A
Alternate I1 27.409(c) & (g) C |Yes| | AlA|A|A|A|A A|lA|A]|A A|lA|A]|A
Alternate I11 27.409(d) & (g) C |Yes| | AlA|A|A|A|A A|lA|A]|A A|lA|A]|A
Alternate IV 27.409(e) C |Yes| | O|O|A]A|]O|O 0Oj]oO0o|]O|O oO|O0O|]O|O
Alternate V 27.409(f) C |Yes| | AlA|A|A|A|A A|lA|A]|A A|lA|A]|A
52.227-15 Representation of Limited 27.409(g) P N|K|A|A|IAIA|IAIAIA|A|IA|A|A|A|IA|IA|IA|IA]A]A
Rights Data and Restricted Computer
Software.
52.227-16 Additional Data 27.409(h) C |Yes| | A A A
Requirements.
52.227-17 Rights in Data—Special 27.409(i) C |Yes| | A|lA|A|A|A|A|O|O|A A (0] A
Works.
52.227-18 Rights in Data—Existing 27.409() C |Yes| | AlA|A|A|A|A A A A A A
Works.
52.227-19 Commercial Computer 27.409(k) C |Yes| | A A A A
Software—Restricted Rights.
52.227-20 Rights in Data—SBIR 27.409(1) C |Yes| | A A
Program.
52.227-21 Technical Data Declaration, |27.409(q) C |Yes| | A|lA|A|A|A|A|IA|A|IA|IA|A|IA|A|IA|IA]IA]A
Revision, and Withholding of
Payment—Major Systems.
52.227-22 Major System—Minimum 27.409(r) C |Yes| | A|lA|A|A|A|A|IA|A|IA|IA|A|IA|A|IA]IA]IA]A
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED IN [POR|[IBR|UCF| FP [ cCR [ FP [ CR [ FP [ cR | FP | CR [T&M[LMV [coM|DDR [A&E|FAC | IND [ TRN [ sAP [UTL | cI
c SUP | SUP [R&D |R&D | SVC | SVC [CON |CON | LH svc DEL svc

52.247-68 Report of Shipment 47.208-2 C |Yes| | A A A A A A A A A A A A A
(REPSHIP).

52.248-1 Value Engineering. 48.201 C |Yes| | AlA|IA]A|A|A AlA|A|A AlA]|A A
Alternate I 48.201(c) C |Yes| | A|lA|A]|A]A|A A|lA|A]|A A|lA]|A A
Alternate 11 48.201(d) C |Yes| | A|lA|A]A]A|A A|lA|A]|A A|lA]|A A
Alternate 111 48.201(e)(1) C |Yes| | A|lA|A]A]A|A AlA|A|A|A|AIA]A A

52.248-2 Value Engineering Program— (48.201(f) C |Yes A
Architect-Engineer.

52.248-3 Value Engineering— 48.202 C |Yes Al A
Construction.

Alternate I 48.202 C |Yes A A

52.249-1 Termination for Convenience |49.502(a)(1) C |Yes| | A A A A A A A A A A
of the Government (Fixed-Price) (Short
Form).

Alternate I 49.502(a)(2) C |Yes| | A

52.249-2 Termination for Convenience |49.502(b)(1)(i) C |Yes| | A A A A A A A A

of the Government (Fixed-Price).

Alternate I 49.502(b)(1)(ii) C |Yes| | A

Alternate 11 49.502(b)(1)(iii) C |Yes| | A A A Al A Al A A
Alternate I1I 49.502(b)(1)(iii) C |Yes| | A

52.249-3 Termination for Convenience |49.502(b)(2) C |Yes| | A

of the Government (Dismantling,

Demolition, or Removal of

Improvements).

Alternate I 49.502(b)(2) C |Yes| | A

52.249-4 Termination for Convenience |49.502(c) C |Yes| | A A A
of the Government (Services) (Short
Form).

52.249-5 Termination for Convenience |49.502(d) C |Yes| | Al A A
of the Government (Educational and
Other Nonprofit Institutions).

52.249-6 Termination 49.503(a)(1) C |Yes| | A A A Al A|A A|lA]|A A
(Cost-Reimbursement).

Alternate [ 49.503(a)(2) C |Yes A
Alternate I1 49.503(a)(3) C |Yes| | A A A Al A A A Al A A
Alternate I11 49.503(a)(3) C |Yes A
Alternate IV 49.503(a)(4) C |Yes| | A
Alternate V 49.503(a)(4) C |Yes| | A
52.249-7 Termination (Fixed-Price 49.503(b) C |Yes A A

Architect-Engineer).

XTILVIA dSNVT) ANV NOISIAOYd—¢ ¢S Lavddns
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED IN [POR|[IBR[UCF| FP [ cCR [ FP [ CR [ FP [ cR | FP | CR [T&M[ LMV [coM|DDR [A&E|FAC | IND [ TRN [ sAP [UTL | cI
c SUP | SUP [R&D [R&D | SVC | SVC |CON | CON | LH svc DEL svc
52.249-8 Default (Fixed-Price Supply  |49.504(a)(1) C |Yes| | A A A A Ol A
and Service).
Alternate I 49.504(a)(2) C |Yes| | A | O
52.249-9 Default (Fixed-Price Research |49.504(b) C |Yes| | A (0]
and Development).
52.249-10 Default (Fixed-Price 49.504(c)(1) C |Yes A o}
Construction).
Alternate I 49.504(c)(2) C |Yes A (0]
Alternate I1 49.504(c)(3) C |Yes (0] (0]
Alternate I1T 49.504(c)(3) C |Yes A (0]
52.249-12 Termination (Personal 49.505(a) C |Yes| | A A A
Services).
52.249-14 Excusable Delays. 49.505(b) C |Yes| | A A A A A A
52.250-1 Indemnification under Public |50.104-4/ C |[Yes| | AlAIAIAIAIAIAIAIAIAIAIAIA|IAIA]IA|IA|A
Law 85-804.
52.250-2 SAFETY Act Coverage Not  |50.206(a) PlYesf K| A|]A|A|A|IA A|IAIA|AIA|A|IAIA]A|JA|IAA]A|A
Applicable.
52.250-3 SAFETY Act Block 50.206(b)(1) PlYes| K| A|]A|A|JA|A|A|AIA|JAIAA|IAIA]A|A|IAA]AIA
Designation/Certification.
Alternate [ 50.206(b)(2) P | Yes| K| A|]A|A|A|A|A|AIA|AIA|IA|AIA|IA|IA|IA]IA]A]A
Alternate 1T 50.206(b)(3) P | Yes| K| A|]A|A|A|A|A|AIA|AIA|IA|AIA|IA|IA|IA]IA]A]A
52.250-4 SAFETY Act Pre-qualification |50.206(c)(1) P | Yes| K| A|]A|A|A|A|A|AIA|AIA|IA|AIA|IA|IA|IA]IA]A]A
Designation Notice.
Alternate I 50.206(c)(2) PlYes| K| A|]A|A|A|A|A|A|A|JA|IA|A|IA|IA]JA|A|IA]IA]IAIA
Alternate IT 50.206(c)(3) PlYes| K| A|A|A|A|A|A|A|IA|A|IA|A|IAIA]JA|A|IAIAIAIA
52.250-5 SAFETY Act-Equitable 50.206(d) C |Yes| | A|lA|A|]A|AIA|IA|IAA|IAA|IA|IAA|IA|IA]IA]IALIA
Adjustment.
52.251-1 Government Supply Sources. |51.107 C |Yes| | AlAIAIAIAIAIA|A|A|AIA|IA|A A|lA|A]|A
52.251-2 Interagency Fleet Management |51.205 C |Yes| | A A A A A
System Vehicles and Related Services.
52.252-1 Solicitation Provisions 52.107(a) P|{No| L|IA|JAIA|A|IAA|IAIAJAIAA|AIAIA]AA A
Incorporated by Reference.
52.252-2 Clauses Incorporated by 52.107(b) C | No| | AlA|IA|JA|IAIA|IAIAIAIAIAIAIAIA|IAIA]IA]A
Reference.
52.252-3 Alterations in Solicitation. 52.107(c) P{No|L| A|J]A|A|AIAIA|IAIA|IAIAA|IA|IAA|JA|IA]IA]A
52.252-4 Alterations in Contract. 52.107(d) C | No| | AlA|IA|JA|IAIA|IAIAIAIAIAIAIAIA|IAIA]IAI]A
52.252-5 Authorized Deviations in 52.107(e) P|{No| L|A|JA|A|JA|IA|A|IAIAJAIAA|IA|IAA]IA|IA]IA]A
Provisions. -
52.252-6 Authorized Deviations in 52.107(f) C | No| | AlA|IAIAIAIAIAIAIAIAIAIA|IA|IA|IA]IA|A|A

Clauses.

10€°TS
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SUBPART 53.2—PRESCRIPTION OF FORMS

53.213

Subpart 53.2—Prescription of Forms

53.200 Scope of subpart.

This subpart prescribes standard forms and references
optional forms and agency-prescribed forms for use in acqui-
sition. Consistent with the approach used in Subpart 52.2, this
subpart is arranged by subject matter, in the same order as, and
keyed to, the parts of the FAR in which the form usage require-
ments are addressed. For example, forms addressed in
FAR Part 14, Sealed Bidding, are treated in this subpart in
section 53.214, Sealed Bidding; forms addressed in
FAR Part 43, Contract Modifications, are treated in this sub-
part in section 53.243, Contract modifications. The following
example illustrates how the subjects are keyed to the parts in
which they are addressed:

53.243 Contract Modifications (SF 30).

—L’ SECTION (KEYED TO FAR PART

CONTAINING SUBJECT MATTER:
USAGE REQUIREMENTS FOR SF 30
ARE ADDRESSED IN PART 43,
CONTRACT MODIFICATIONS)

—» PART AND SUBPART (INVARIABLE)

53.201 Federal acquisition system.

53.201-1 Contracting authority and responsibilities

(SF 1402).

SF 1402 (10/83), Certificate of Appointment. SF 1402 is
prescribed for use in appointing contracting officers, as spec-
ified in 1.603-3.

53.202 [Reserved]
53.203 [Reserved]
53.204 Administrative matters.

53.204-1 Safeguarding classified information within

industry (DD Form 254, DD Form 441).

The following forms, which are prescribed by the Depart-
ment of Defense, shall be used by agencies covered by the
Defense Industrial Security Program if contractor access to
classified information is required, as specified in Subpart 4.4
and the clause at 52.204-2:

(a) DD Form 254 (Department of Defense (DoD)), Con-
tract Security Classification Specification. (See 4.403(c)(1).)

(b) DD Form 441 (DoD), Security Agreement. (See
paragraph (b) of the clause at 52.204-2.)

53.204-2 [Reserved]
53.205 Publicizing contract actions.

53.205-1 Paid advertisements.
SF 1449, prescribed in 53.212, shall be used to place orders
for paid advertisements as specified in 5.503.

53.206 [Reserved]
53.207 [Reserved]
53.208 [Reserved]
53.209 Contractor qualifications.

53.209-1 Responsible prospective contractors.

The following forms are prescribed for use in conducting
preaward surveys of prospective contractors, as specified in
9.106-1, 9.106-2, and 9.106-4:

(a) SF 1403 (Rev. 9/88), Preaward Survey of Prospective
Contractor (General). SF 1403 is authorized for local
reproduction.

(b) SF 1404 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Technical. SF 1404 is authorized for local
reproduction.

(c) SF 1405 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Production. SF 1405 is authorized for local
reproduction.

(d) SF 1406 (Rev. 11/97), Preaward Survey of Prospective
Contractor—Quality Assurance. SF 1406 is authorized for
local reproduction.

(e) SF 1407 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Financial Capability. SF 1407 is authorized for
local reproduction.

(f) SF 1408 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Accounting System. SF 1408 is authorized for
local reproduction.

53.210 [Reserved]
53.211 [Reserved]

53.212 Acquisition of commercial items.
SF 1449 (Rev. 3/2005), Solicitation/Contract/Order for |
Commercial Items. SF 1449 is prescribed for use in solicita-
tions and contracts for commercial items. Agencies may pre-
scribe additional detailed instructions for use of the form.

53.213 Simplified acquisition procedures (SF’s 18, 30, 44,
1165, 1449, and OF’s 336, 347, and 348).
The following forms are prescribed as stated in this section
for use in simplified acquisition procedures, orders under

53.2-1
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53.214

FEDERAL ACQUISITION REGULATION

existing contracts or agreements, and orders from required
sources of supplies and services:
(a) SF 18 (Rev. 6/95), Request for Quotations, or SF 1449

and for awarding the contracts that result from the bids, as
specified in 14.201-2(a)(1), unless award is accomplished by
SF 26.

(Rev. 3/2005), Solicitation/Contract/Order for Commercial
Items. SF 18 is prescribed for use in obtaining price, cost,
delivery, and related information from suppliers as specified
in 13.307(b). SF 1449, as prescribed in 53.212, or other
agency forms/automated formats, may also be used to obtain
price, cost, delivery, and related information from suppliers as
specified in 13.307(b).

(b) SF 30 (Rev. 10/83), Amendment of Solicitation/ Modi-
fication of Contract. SF 30, prescribed in 53.243, may be used
for modifying purchase orders, as specified in 13.307(c)(3).

(c) SF 44 (Rev. 10/83), Purchase Order Invoice Voucher.
SF 44 is prescribed for use in simplified acquisition proce-
dures, as specified in 13.306.

(d) SF 1165 (6/83 Ed.), Receipt for Cash-Subvoucher.
SF 1165 (GAO) may be used for imprest fund purchases, as
specified in 13.307(e).

(e) OF 336 (4/86 Ed.), Continuation Sheet. OF 336, pre-
scribed in 53.214(h), may be used as a continuation sheet in
solicitations, as specified in 13.307(c)(1).

(f) SF 1449, (Rev. 3/2005) Solicitation/Contract/Order
for Commercial Items prescribed in 53.212, OF 347
(Rev. 4/06), Order for Supplies or Services, and OF 348
(Rev. 4/06), Order for Supplies or Services—Schedule Con-
tinuation. SF 1449, OF’s 347 and 348 (or approved agency
forms/automated formats) may be used as follows:

(1) To accomplish acquisitions under simplified acqui-
sition procedures, as specified in 13.307.

(2) To establish blanket purchase agreements (BPA’s),
as specified in 13.303-2, and to make purchases under BPA’s,
as specified in 13.303-5.

(3) To issue orders under basic ordering agreements, as
specified in 16.703(d)(2)(i).

(4) As otherwise specified in this chapter (e.g., see
5.503(a)(2), 8.406-1, 36.701(b), and 51.102(e)(3)(ii)).

53.214 Sealed bidding.

The following forms are prescribed for use in contracting
by sealed bidding (except for construction and architect-engi-
neer services):

(a) SF 26 (4/85), Award/Contract. SF 26 is prescribed for
use in awarding sealed bid contracts for supplies or services
in which bids were obtained on SF 33, Solicitation, Offer and
Award, as specified in 14.408-1(d)(1). Pending issuance of a
new edition of the form, the reference in “block 1” should be
amended to read “15 CFR 700.”

(b) SF 30, Amendment of Solicitation/Modification of Con-
tract. SF 30, prescribed in 53.243, shall be used in amending
invitations for bids, as specified in 14.208(a).

(c) SF 33 (Rev. 9/97), Solicitation, Offer and Award. SF 33
is prescribed for use in soliciting bids for supplies or services

53.2-2

(d) SF 1447 (Rev. 3/2005), Solicitation/Contract. SF 1447
is prescribed for use in soliciting supplies or services and for
awarding contracts that result from the bids. It shall be used
when the simplified contract format is used (see 14.201-9) and
may be used in place of the SF 26 or SF 33 with other solici-
tations and awards. Agencies may prescribe additional
detailed instructions for use of the form.

(e) [Reserved]

(f) SF 1409 (Rev. 9/88), Abstract of Offers, and SF 1410
(9/88), Abstract of Olffers—Continuation. SF 1409 and
SF 1410 are prescribed for use in recording bids, as specified
in 14.403(a).

(g) OF 17 (Rev. 12/93), Offer Label. OF 17 may be fur-
nished with each invitation for bids to facilitate identification
and handling of bids, as specified in 14.202-3(b).

(h) OF 336 (Rev. 3/86), Continuation Sheet. OF 336 may
be used as a continuation sheet in solicitations, as specified in
14.201-2(b).

53.215 Contracting by negotiation.

53.215-1 Solicitation and receipt of proposals.

The following forms are prescribed, as stated in the follow-
ing paragraphs, for use in contracting by negotiation (except
for construction, architect-engineer services, or acquisitions
made using simplified acquisition procedures):

(a) SF 26 (Rev. 4/85), Award/Contract. SF 26, prescribed
in 53.214(a), may be used in entering into negotiated contracts
in which the signature of both parties on a single document is
appropriate, as specified in 15.509.

(b) SF 30 (Rev. 10/83), Amendment of Solicitation/Modifi-
cation of Contract. SF 30, prescribed in 53.243, may be used
for amending requests for proposals and for amending
requests for information, as specified in 15.210(b).

(c) SF33 (Rev.9/97), Solicitation, Offer and
Award. SF 33, prescribed in 53.214(c), may be used in con-
nection with the solicitation and award of negotiated con-
tracts. Award of such contracts may be made by either
OF 307, SF 33, or SF 26, as specified in 53.214(c) and
15.509.

(d) OF 17 (Rev. 12/93), Offer Label. OF 17 may be fur-
nished with each request for proposals to facilitate identifica-
tion and handling of proposals, as specified in 15.210(c).

(e) OF 307 (Rev. 9/97), Contract Award. OF 307 may be
used to award negotiated contracts as specified in 15.509.

(f) OF 308 (Rev. 9/97), Solicitation and Offer-Negotiated
Acquisition. OF 308 may be used to support solicitation of
negotiated contracts as specified in 15.210(a). Award of such
contracts may be made by OF 307, as specified in 15.509.
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PART 53.3—ILLUSTRATION OF FORMS 53.302-347
Optional Form 347
PAGE OF PAGES
ORDER FOR SUPPLIES OR SERVICES
IMPORTANT: Mark all packages and papers with contract and/or order numbers.
1. DATE OF ORDER 2. CONTRACT NO. (If any) 6. SHIP TO:
a. NAME OF CONSIGNEE
3. ORDER NO. 4. REQUISITION/REFERENCE NO.
b. STREET ADDRESS
5.ISSUING OFFICE (Address correspondence to)
c.aTy [d.STATE  [e.ZIP CODE
7.10: F.SHIP VIA

a. NAME OF CONTRACTOR

8.TYPE OF ORDER

b. COMPANY NAME

D a. PURCHASE

c. STREET ADDRESS

REFERENCE YOUR: _—
Please furnish the following on the terms
and conditions specified on both sides of|

b. DELIVERY -- Except for billing instructions
on the reverse, this delivery order is subject
to instructions contained on this side only of
this form and is issued subject to the terms
and conditions of the above-numbered

d.cry e.STATE  |f.ZIP CODE this order and on the attached sheet, if any, contract.
including delivery as indicated.
9. ACCOUNTING AND APPROPRIATION DATA 10. REQUISITIONING OFFICE
11. BUSINESS CLASSIFICATION (Check appropriate box(es)) 12.F.0.B. POINT
g. SERVICE-

D a. SMALL D b. OTHER THAN SMALL D c. DISADVANTAGED DISABLED

VETERAN-
|:| d. WOMEN-OWNED |:| e. HUBZone f. EMERGING SMALL OWNED

BUSINESS

15. DELIVER TO F.0.B. POINT ON

16. DISCOUNT TERMS

13. PLACE OF 14. GOVERNMENT B/L NO.
2. INSPECTION b. ACCEPTANCE OR BEFORE (Date)
17. SCHEDULE (See reverse for Rejections)
ONIT
ITEM NO. SUPPLIES OR SERVICES QUATITY | UNIT PRICE AMOUNT YA
(a) (b) (c) (d) (e) ® (<))
18. SHIPPING POINT 19. GROSS SHIPPING WEIGHT 20. INVOICE NO.
17(h) TOT.
SEEBILLING 21. MAIL INVOICE TO: ‘ggz::)
2. NAME
INSTRUCTIONS
oN b. STREET ADDRESS (or P.0. Box)
176)
GRAND
REVERSE c.aTy d.STATE |e.ZIP CODE TOTAL
23. NAME (Typed)
22.UNITED STATES OF w
AMERICA BY (Signature)
TITLE: CONTRACTING/ORDERING OFFICER

AUTHORIZED FOR LOCAL REPRODUCTION
PREVIOUS EDITION NOT USABLE

OPTIONAL FORM 347 (REV. 4/2006)
Prescribed by GSA/FAR 48 CFR 53.213(f)

53.3-175
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53.302-347 FEDERAL ACQUISITION REGULATION

Optional Form 347 (Back)

SUPPLEMENTAL INVOICING INFORMATION

If desired, this order (or a copy thereof) may be used by the Contractor as the Contractor's invoice, instead of a separate invoice, provided the following
statement, (signed and dated) is on (or attached to) the order: "Payment is requested in the amount of $ . No other invoice will be
submitted." However, if the Contractor wishes to submit an invoice, the following information must be provided: contract number (if any), order number, item
number(s), description of supplies or service, sizes, quantities, unit prices, and extended totals. Prepaid shipping costs will be indicated as a separate item
on the invoice. Where shipping costs exceed $10 (except for parcel post), the billing must be supported by a bill of lading or receipt. When several orders
are invoiced to an ordering activity during the same billing period, consolidated periodic billings are encouraged.

RECEIVING REPORT
Quantity in the "Quantity Accepted" column on the face of this order has been: Dinspected, Daccepted, |:| received by me
and conforms to contract. Items listed below have been rejected for the reasons indicated.
SHIPMENT | PARTIAL DATE RECEIVED SIGNATURE OF AUTHORIZED U.S. GOV'T REP. DATE
NUMBER [ FiNAL
TOTAL CONTAINERS GROSS WEIGHT RECEIVED AT TITLE
REPORT OF REJECTIONS
ITEM NO. SUPPLIES OR SERVICES UNIT  [QUANTITY REASON FOR REJECTION
REJECTED

OPTIONAL FORM 347 (REV. 4/2006) BACK

53.3-176
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PART 53.3—ILLUSTRATION OF FORMS 53.302-348
ORDER FOR SUPPLIES OR SERVICES PAGE NO.
SCHEDULE - CONTINUATION
IMPORTANT: Mark all packages and papers with contract and/or order numbers.
DATE OF ORDER CONTRACT NO. ORDER NO.
ITEM NO, SUPPLIES OR SERVICES QUANTIY | unT iyl AMOUNT IACERTED
(@ (© (d) (e) ® 9

TOTAL CARRIED FORWARD TO 1ST PAGE (ITEM 17h))

AUTHORIZED FOR LOCAL REPRODUCTION
PREVIOUS EDITION NOT USABLE

OPTIONAL FORM 348 REV. (4/2006)
Prescribed by GSA - FAR (48 CFR) 53.213(f)

53.3-177
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FAC 2005-21 FILING INSTRUCTIONS

NoTE: The following pages reflect FAR final rule amendments.
Please do not file until their effective date of

December 7, 2007.

Remove Pages

Structure
pp. v and vi

2.1-1 thru 2.1-16
3.1-5 and 3.1-6

4.5-1 and 4.5-2
4.12-1 and 4.12-2

5.1-1 and 5.1-2
5.2-1 and 5.2-2

7.1-1 and 7.1-2

11.1-1 thru 11.1-4
11.3-1 and 11.3-2
12.2-3 and 12.2-4
12.3-1 and 12.3-2
13.1-3 thru 13.1-6
13.2-1 and 13.2-2
13.3-5 and 13.3-6

15.4-19 and 15.4-20
18.1-1 and 18.1-2
19.1-1 thru 19.1-4
22.4-9 and 22.4-10
TOC Part 23
pp. 23-1 and 2
23.1-1 and 23.1
4
7

23.4-1 and 23.
23.7-1 and 23.

Insert Pages

Structure
pp. v and vi

2.1-1 thru 2.1-16
3.1-5 and 3.1-6

4.5-1 and 4.5-2
4.12-1 and 4.12-2

5.1-1 and 5.1-2
5.2-1 and 5.2-2

7.1-1 and 7.1-2

11.1-1 thru 11.1-4
11.3-1 and 11.3-2
12.2-3 and 12.2-4
12.3-1 and 12.3-2
13.1-3 thru 13.1-6
13.2-1 and 13.2-2
13.3-5 and 13.3-6

15.4-19 and 15.4-20
18.1-1 and 18.1-2
19.1-1 thru 19.1-4
22.4-9 and 22.4-10
TOC Part 23
pp. 23-1 and 2
23.1-1 and 23.1
4
7

23.4-1 and 23.
23.7-1 and 23.



TOC Part 27

pp. 27-1 and 27-2
27.1-1 and 27.1-2
27.2-1 thru 27.2-6
27.3-1 thru 27.3-12

27.4-1 thru 27.4-12
27.5-1 and 27.5-2
27 .6-1 and 27.6-2

33.1-5 and 33.1-6
42.3-3 and 42.3-4
45.1-1 and 45.1-2

TOC Part 52

pp. 52-3 thru 52-6
52.2-133 thru 52.2-136
52.2-153 thru 52.2-178

Matrix
pp. 52.3-15 thru 52.3-20

TOC Part 27

pp. 27-1 and 27-2
27.1-1 and 27.1-2
27.2-1 thru 27.2-4
27.3-1 thru 27.3-8
27.4-1 thru 27.4-10
27.5-1 and 27.5-2
None

33.1-5 and 33.1-6

42 .3-3 and 42.3-4
45.1-1 and 45.1-2

TOC Part 52

pp. 52-3 thru 52-6
52.2-133 thru 52.2-136
52.2-153 thru 52.2-172
Matrix

pp. 52.3-15 thru
52.3-20
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FEDERAL ACQUISITION REGULATION STRUCTURE

PART 23—ENVIRONMENT, ENERGY AND WATER EFFICIENCY, RENEWABLE ENERGY
TECHNOLOGIES, OCCUPATIONAL SAFETY, AND DRUG-FREE WORKPLACE

23.1 [Reserved]

23.2 Energy and Water Efficiency and Renewable Energy
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2.000 Scope of part.

(a) This part—

(1) Defines words and terms that are frequently used in
the FAR;

(2) Provides cross-references to other definitions in the
FAR of the same word or term; and

(3) Provides for the incorporation of these definitions in
solicitations and contracts by reference.

(b) Other parts, subparts, and sections of this regulation
(48 CFR Chapter 1) may define other words or terms and
those definitions only apply to the part, subpart, or section
where the word or term is defined (see the Index for locations).

Subpart 2.1—Definitions

2.101 Definitions.

(a) A word or a term, defined in this section, has the same
meaning throughout this regulation (48 CFR Chapter 1),
unless—

(1) The context in which the word or term is used clearly
requires a different meaning; or

(2) Another FAR part, subpart, or section provides a dif-
ferent definition for the particular part or portion of the part.

(b) If aword or term that is defined in this section is defined
differently in another part, subpart, or section of this regula-
tion (48 CFR Chapter 1), the definition in—

(1) This section includes a cross-reference to the other
definitions; and

(2) That part, subpart, or section applies to the word or
term when used in that part, subpart, or section.

“Acquisition” means the acquiring by contract with appro-
priated funds of supplies or services (including construction)
by and for the use of the Federal Government through pur-
chase or lease, whether the supplies or services are already in
existence or must be created, developed, demonstrated, and
evaluated. Acquisition begins at the point when agency needs
are established and includes the description of requirements to
satisfy agency needs, solicitation and selection of sources,
award of contracts, contract financing, contract performance,
contract administration, and those technical and management
functions directly related to the process of fulfilling agency
needs by contract.

“Acquisition planning” means the process by which the
efforts of all personnel responsible for an acquisition are coor-
dinated and integrated through a comprehensive plan for ful-
filling the agency need in a timely manner and at a reasonable
cost. It includes developing the overall strategy for managing
the acquisition.

“Adequate evidence” means information sufficient to sup-
port the reasonable belief that a particular act or omission has
occurred.

“Advisory and assistance services” means those services
provided under contract by nongovernmental sources to sup-

port or improve: organizational policy development; deci-
sion-making; management and administration; program and/
or project management and administration; or R&D activities.
It can also mean the furnishing of professional advice or assis-
tance rendered to improve the effectiveness of Federal man-
agement processes or procedures (including those of an
engineering and technical nature). In rendering the foregoing
services, outputs may take the form of information, advice,
opinions, alternatives, analyses, evaluations, recommenda-
tions, training and the day-to-day aid of support personnel
needed for the successful performance of ongoing Federal
operations. All advisory and assistance services are classified
in one of the following definitional subdivisions:

(1) Management and professional support services,
i.e., contractual services that provide assistance, advice or
training for the efficient and effective management and oper-
ation of organizations, activities (including management and
support services for R&D activities), or systems. These ser-
vices are normally closely related to the basic responsibilities
and mission of the agency originating the requirement for the
acquisition of services by contract. Included are efforts that
support or contribute to improved organization of program
management, logistics management, project monitoring and
reporting, data collection, budgeting, accounting, perfor-
mance auditing, and administrative technical support for con-
ferences and training programs.

(2) Studies, analyses and evaluations, i.e., contracted
services that provide organized, analytical assessments/eval-
uations in support of policy development, decision-making,
management, or administration. Included are studies in sup-
port of R&D activities. Also included are acquisitions of mod-
els, methodologies, and related software supporting studies,
analyses or evaluations.

(3) Engineering and technical services, i.e., contractual
services used to support the program office during the acqui-
sition cycle by providing such services as systems engineering
and technical direction (see 9.505-1(b)) to ensure the effective
operation and maintenance of a weapon system or major sys-
tem as defined in OMB Circular No. A-109 or to provide
direct support of a weapon system that is essential to research,
development, production, operation or maintenance of the
system.

“Affiliates” means associated business concerns or indi-
viduals if, directly or indirectly—

(1) Either one controls or can control the other; or

(2) A third party controls or can control both.

“Agency head” or “head of the agency” means the Secre-
tary, Attorney General, Administrator, Governor, Chairper-
son, or other chief official of an executive agency, unless
otherwise indicated, including any deputy or assistant chief
official of an executive agency.

“Alternate” means a substantive variation of a basic provi-
sion or clause prescribed for use in a defined circumstance. It
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adds wording to, deletes wording from, or substitutes speci-
fied wording for a portion of the basic provision or clause. The
alternate version of a provision or clause is the basic provision
or clause as changed by the addition, deletion, or substitution
(see 52.105(a)).

“Architect-engineer services,” as defined in 40 U.S.C.
1102, means—

(1) Professional services of an architectural or engineer-
ing nature, as defined by State law, if applicable, that are
required to be performed or approved by a person licensed,
registered, or certified to provide those services;

(2) Professional services of an architectural or engineer-
ing nature performed by contract that are associated with
research, planning, development, design, construction, alter-
ation, or repair of real property; and

(3) Those other professional services of an architectural
or engineering nature, or incidental services, that members of
the architectural and engineering professions (and individuals
in their employ) may logically or justifiably perform, includ-
ing studies, investigations, surveying and mapping, tests,
evaluations, consultations, comprehensive planning, program
management, conceptual designs, plans and specifications,
value engineering, construction phase services, soils engi-
neering, drawing reviews, preparation of operating and main-
tenance manuals, and other related services.

“Assignment of claims” means the transfer or making over
by the contractor to a bank, trust company, or other financing
institution, as security for a loan to the contractor, of its right
to be paid by the Government for contract performance.

“Basic research” means that research directed toward
increasing knowledge in science. The primary aim of basic
research is a fuller knowledge or understanding of the subject
under study, rather than any practical application of that
knowledge.

“Best value” means the expected outcome of an acquisition
that, in the Government’s estimation, provides the greatest
overall benefit in response to the requirement.

“Bid sample” means a product sample required to be sub-
mitted by an offeror to show characteristics of the offered
products that cannot adequately be described by specifica-
tions, purchase descriptions, or the solicitation (e.g., balance,
facility of use, or pattern).

“Biobased product” means a product determined by the
U.S. Department of Agriculture to be a commercial or indus-
trial product (other than food or feed) that is composed, in
whole or in significant part, of biological products, including
renewable domestic agricultural materials (including plant,
animal, and marine materials) or forestry materials.

“Broad agency announcement” means a general announce-
ment of an agency’s research interest including criteria for
selecting proposals and soliciting the participation of all off-
erors capable of satisfying the Government’s needs (see
6.102(d)(2)).
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“Bundled contract” means a contract where the require-
ments have been consolidated by bundling. (See the definition
of bundling.)

“Bundling” means—

(1) Consolidating two or more requirements for sup-
plies or services, previously provided or performed under sep-
arate smaller contracts, into a solicitation for a single contract
that is likely to be unsuitable for award to a small business
concern due to—

(i) The diversity, size, or specialized nature of the
elements of the performance specified;

(i) The aggregate dollar value of the anticipated
award;

(ii1) The geographical dispersion of the contract per-
formance sites; or

(iv) Any combination of the factors described in
paragraphs (1)(i), (ii), and (iii) of this definition.

(2) “Separate smaller contract” as used in this defini-
tion, means a contract that has been performed by one or more
small business concerns or that was suitable for award to one
or more small business concerns.

(3) “Single contract” as used in this definition,
includes—

(i) Multiple awards of indefinite-quantity contracts
under a single solicitation for the same or similar supplies or
services to two or more sources (see FAR 16.504(c)); and

(i1) An order placed against an indefinite quantity
contract under a—

(A) Federal Supply Schedule contract; or

(B) Task-order contract or delivery-order contract
awarded by another agency (i.e., Governmentwide acquisi-
tion contract or multi-agency contract).

(4) This definition does not apply to a contract that will
be awarded and performed entirely outside of the United
States.

“Business Partner Network (BPN)” means an integrated
electronic infrastructure the Government uses to manage
(i.e., collect, validate, access and maintain) the information it
needs to transact business with its contractors. The BPN is
located at http.//www.bpn.gov.

“Business unit” means any segment of an organization, or
an entire business organization that is not divided into
segments.

“Central Contractor Registration (CCR) database” means
the primary Government repository for contractor informa-
tion required for the conduct of business with the
Government.

“Change-of-name agreement” means a legal instrument
executed by the contractor and the Government that recog-
nizes the legal change of name of the contractor without dis-
turbing the original contractual rights and obligations of the
parties.
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“Change order” means a written order, signed by the con-
tracting officer, directing the contractor to make a change that
the Changes clause authorizes the contracting officer to order
without the contractor’s consent.

“Claim” means a written demand or written assertion by
one of the contracting parties seeking, as a matter of right, the
payment of money in a sum certain, the adjustment or inter-
pretation of contract terms, or other relief arising under or
relating to the contract. However, a written demand or written
assertion by the contractor seeking the payment of money
exceeding $100,000 is not a claim under the Contract Dis-
putes Act of 1978 until certified as required by the Act. A
voucher, invoice, or other routine request for payment that is
not in dispute when submitted is not a claim. The submission
may be converted to a claim, by written notice to the contract-
ing officer as provided in 33.206(a), if it is disputed either as
to liability or amount or is not acted upon in a reasonable time.

“Classified acquisition” means an acquisition in which off-
erors must have access to classified information to properly
submit an offer or quotation, to understand the performance
requirements, or to perform the contract.

“Classified contract” means any contract in which the con-
tractor or its employees must have access to classified infor-
mation during contract performance. A contract may be a
classified contract even though the contract document itself is
unclassified.

“Classified information” means any knowledge that can be
communicated or any documentary material, regardless of its
physical form or characteristics, that—

(1)(1) Is owned by, is produced by or for, or is under the
control of the United States Government; or

(i1) Has been classified by the Department of Energy
as privately generated restricted data following the procedures
in 10 CFR 1045.21; and

(2) Must be protected against unauthorized disclosure
according to Executive Order 12958, Classified National
Security Information, April 17, 1995, or classified in accor-
dance with the Atomic Energy Act of 1954.

“Cognizant Federal agency” means the Federal agency
that, on behalf of all Federal agencies, is responsible for estab-
lishing final indirect cost rates and forward pricing rates, if
applicable, and administering cost accounting standards for
all contracts in a business unit.

“Commercial component” means any component that is a
commercial item.

“Commercial computer software” means any computer
software that is a commercial item.

“Commercial item” means—

(1) Any item, other than real property, that is of a type
customarily used by the general public or by non-governmen-
tal entities for purposes other than governmental purposes,
and—

(1) Has been sold, leased, or licensed to the general
public; or

(i1) Has been offered for sale, lease, or license to the
general public;

(2) Any item that evolved from an item described in
paragraph (1) of this definition through advances in technol-
ogy or performance and that is not yet available in the com-
mercial marketplace, but will be available in the commercial
marketplace in time to satisfy the delivery requirements under
a Government solicitation;

(3) Any item that would satisfy a criterion expressed in
paragraphs (1) or (2) of this definition, but for—

(i) Modifications of a type customarily available in
the commercial marketplace; or

(i1) Minor modifications of a type not customarily
available in the commercial marketplace made to meet Fed-
eral Government requirements. Minor modifications means
modifications that do not significantly alter the nongovern-
mental function or essential physical characteristics of an item
or component, or change the purpose of a process. Factors to
be considered in determining whether a modification is minor
include the value and size of the modification and the com-
parative value and size of the final product. Dollar values and
percentages may be used as guideposts, but are not conclusive
evidence that a modification is minor;

(4) Any combination of items meeting the requirements
of paragraphs (1), (2), (3), or (5) of this definition that are of
a type customarily combined and sold in combination to the
general public;

(5) Installation services, maintenance services, repair
services, training services, and other services if—

(1) Such services are procured for support of an item
referred to in paragraph (1), (2), (3), or (4) of this definition,
regardless of whether such services are provided by the same
source or at the same time as the item; and

(i1) The source of such services provides similar ser-
vices contemporaneously to the general public under terms
and conditions similar to those offered to the Federal
Government;

(6) Services of a type offered and sold competitively in
substantial quantities in the commercial marketplace based on
established catalog or market prices for specific tasks per-
formed or specific outcomes to be achieved and under stan-
dard commercial terms and conditions. For purposes of these
services—

(i) “Catalog price” means a price included in a cata-
log, price list, schedule, or other form that is regularly main-
tained by the manufacturer or vendor, is either published or
otherwise available for inspection by customers, and states
prices at which sales are currently, or were last, made to a sig-
nificant number of buyers constituting the general public; and

(i1) “Market prices” means current prices that are
established in the course of ordinary trade between buyers and

2.13
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sellers free to bargain and that can be substantiated through
competition or from sources independent of the offerors.

(7) Any item, combination of items, or service referred
to in paragraphs (1) through (6) of this definition, notwith-
standing the fact that the item, combination of items, or ser-
vice is transferred between or among separate divisions,
subsidiaries, or affiliates of a contractor; or

(8) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

“Common item” means material that is common to the
applicable Government contract and the contractor’s other
work.

“Component” means any item supplied to the Government
as part of an end item or of another component, except that for
use in—

(1) Part 25, see the definition in 25.003;

(2) 52.225-1 and 52.225-3, see the definition in
52.225-1(a) and 52.225-3(a); and

(3) 52.225-9 and 52.225-11, see the definition in
52.225-9(a) and 52.225-11(a).

“Computer database” or “database” means a collection of
recorded information in a form capable of, and for the purpose
of, being stored in, processed, and operated on by a computer.
The term does not include computer software.

“Computer software” — (1) Means (i) Computer pro-
grams that comprise a series of instructions, rules, routines, or
statements, regardless of the media in which recorded, that
allow or cause a computer to perform a specific operation or
series of operations; and

(i1) Recorded information comprising source code
listings, design details, algorithms, processes, flow charts,
formulas, and related material that would enable the computer
program to be produced, created, or compiled.

(2) Does not include computer databases or computer
software documentation.

“Computer software documentation” means owner’s man-
uals, user’s manuals, installation instructions, operating
instructions, and other similar items, regardless of storage
medium, that explain the capabilities of the computer soft-
ware or provide instructions for using the software.

“Consent to subcontract” means the contracting officer’s
written consent for the prime contractor to enter into a partic-
ular subcontract.

“Construction” means construction, alteration, or repair
(including dredging, excavating, and painting) of buildings,
structures, or other real property. For purposes of this
definition, the terms “buildings, structures, or other real
property” include, but are not limited to, improvements of all
types, such as bridges, dams, plants, highways, parkways,
streets, subways, tunnels, sewers, mains, power lines,
cemeteries, pumping stations, railways, airport facilities,
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terminals, docks, piers, wharves, ways, lighthouses, buoys,
jetties, breakwaters, levees, canals, and channels.
Construction does not include the manufacture, production,
furnishing, construction, alteration, repair, processing, or
assembling of vessels, aircraft, or other kinds of personal
property.

“Contiguous United States (CONUS)” means the
48 contiguous States and the District of Columbia.

“Contingency operation” (10 U.S.C. 101(a)(13)) means a
military operation that—

(1) Is designated by the Secretary of Defense as an oper-
ation in which members of the armed forces are or may
become involved in military actions, operations, or hostilities
against an enemy of the United States or against an opposing
military force; or

(2) Results in the call or order to, or retention on, active
duty of members of the uniformed services under section 688,
12301(a), 12302, 12304, 12305, or 12406 of 10 U.S.C.,
Chapter 15 of 10 U.S.C., or any other provision of law during
a war or during a national emergency declared by the Presi-
dent or Congress.

“Continued portion of the contract” means the portion of a
contract that the contractor must continue to perform follow-
ing a partial termination.

“Contract” means a mutually binding legal relationship
obligating the seller to furnish the supplies or services (includ-
ing construction) and the buyer to pay for them. It includes all
types of commitments that obligate the Government to an
expenditure of appropriated funds and that, except as other-
wise authorized, are in writing. In addition to bilateral instru-
ments, contracts include (but are not limited to) awards and
notices of awards; job orders or task letters issued under basic
ordering agreements; letter contracts; orders, such as purchase
orders, under which the contract becomes effective by written
acceptance or performance; and bilateral contract modifica-
tions. Contracts do not include grants and cooperative agree-
ments covered by 31 U.S.C. 6301, et seq. For discussion of
various types of contracts, see Part 16.

“Contract administration office” means an office that per-
forms—

(1) Assigned postaward functions related to the admin-
istration of contracts; and

(2) Assigned preaward functions.

“Contract clause” or “clause” means a term or condition
used in contracts or in both solicitations and contracts, and
applying after contract award or both before and after award.

“Contract modification” means any written change in the
terms of a contract (see 43.103).

“Contracting” means purchasing, renting, leasing, or oth-
erwise obtaining supplies or services from nonfederal
sources. Contracting includes description (but not determina-
tion) of supplies and ser