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FAC 2005-23 SUMMARY of ITEMS
Federal Acquisition Circular (FAC) 2005-23 amends the Federal
Acquisition Regulation (FAR) as specified below:
Item I—Electronic Products Environmental Assessment Tool (EPEAT)
(FAR Case 2006-030) (Interim)
This interim rule amends the Federal Acquisition Regulation
(FAR) to require use of the Electronic Products Environmental
Assessment Tool (EPEAT) when acquiring personal computer products
such as desktops, notebooks (also known as laptops), and monitors
pursuant to the Energy Policy Act of 2005 and Executive Order
13423, “Strengthening Federal Environmental, Energy, and
Transportation Management.” The interim rule revises Subpart
23.7, and prescribes a new clause in 52.223 (also included in
52.212-5 for acquisition of commercial items) in all
solicitations and contracts for the acquisition of personal
computer products, services that require furnishing of personal
computer products for use by the Government, and services for
contractor operation of Government-owned facilities.
Replacement pages: 11.1-1 and 11.1-2; Part 23 TOC pp. 23-1 and
23-2; 23.7-1 and 23.7-2; 39.1-1 and 39.1-2; Part 52 TOC pp. 52-3
and 52-4; 52.2-39 and 52.2-40; 52.2-135 thru 52.2-138.2; and
Matrix 52.3-15 and 52.2-16.
Item II—Contracts with Religious Entities (FAR Case 2006-019)
This final rule adopts as final, without change, the interim
rule published in the Federal Register on March 22, 2007. The
interim rule amended the Federal Acquisition Regulation (FAR)
Parts 22 and 52 to implement Executive Order (E.O.) 11246, as
amended, Equal Employment Opportunity, to incorporate the
exemption for religious entities prescribed in E.O. 13279.
Section 4 of E.O. 13279 amended Section 204 of E.O. 11246 to
exempt religious corporations, associations, educational
institutions and societies from certain nondiscrimination
requirements. E.O. 11246, as amended, permits religious entities
to consider employment of individuals of a particular religion to
perform work connected with carrying on the entity’s activities.
Religious entities are not exempt from other requirements of the
executive order.
Replacement pages:

None.
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Item III—Performance-Based Payments (FAR Case 2005-016)
This final rule amends the Federal Acquisition Regulation to
increase the use of performance-based payments as the method of
contract financing on Federal Government contracts, and improve
the efficiency of performance-based payments when used on these
contracts. These changes originated from recommendations
submitted by the Department of Defense Performance-Based Payments
Working Group in their March 8, 2005 report.
Replacement pages:
52.2-230.

32.10-1 thru 32.10-4; and 52.2-229 and
Looseleaf Only Corrections

Various looseleaf pages are reissued to correct headers,
footers, and reflow of text.
Replacement pages:
through 52.2-234.

52.2-219 through 52.2-228; and 52.2-231
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FAC 2005–21 DECEMBER 7, 2007
SUBPART 11.1—SELECTING AND DEVELOPING REQUIREMENTS DOCUMENTS
11.000 Scope of part.
This part prescribes policies and procedures for describing
agency needs.
11.001 Definitions.
As used in this part—
“Reconditioned” means restored to the original normal
operating condition by readjustments and material
replacement.
“Remanufactured” means factory rebuilt to original
specifications.
11.002 Policy.
(a) In fulfilling requirements of 10 U.S.C. 2305(a)(1),
10 U.S.C. 2377, 41 U.S.C. 253a(a), and 41 U.S.C. 264b,
agencies shall—
(1) Specify needs using market research in a manner
designed to—
(i) Promote full and open competition (see Part 6), or
maximum practicable competition when using simplified
acquisition procedures, with due regard to the nature of the
supplies or services to be acquired; and
(ii) Only include restrictive provisions or conditions
to the extent necessary to satisfy the needs of the agency or as
authorized by law.
(2) To the maximum extent practicable, ensure that
acquisition officials—
(i) State requirements with respect to an acquisition
of supplies or services in terms of—
(A) Functions to be performed;
(B) Performance required; or
(C) Essential physical characteristics;
(ii) Define requirements in terms that enable and
encourage offerors to supply commercial items, or, to the
extent that commercial items suitable to meet the agency’s
needs are not available, nondevelopmental items, in response
to the agency solicitations;
(iii) Provide offerors of commercial items and nondevelopmental items an opportunity to compete in any acquisition to fill such requirements;
(iv) Require prime contractors and subcontractors at
all tiers under the agency contracts to incorporate commercial
items or nondevelopmental items as components of items supplied to the agency; and
(v) Modify requirements in appropriate cases to
ensure that the requirements can be met by commercial items
or, to the extent that commercial items suitable to meet the
agency’s needs are not available, nondevelopmental items.
(b) The Metric Conversion Act of 1975, as amended by the
Omnibus Trade and Competitiveness Act of 1988
(15 U.S.C. 205a, et seq.), designates the metric system of
measurement as the preferred system of weights and measures
for United States trade and commerce, and it requires that each
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agency use the metric system of measurement in its acquisitions, except to the extent that such use is impracticable or is
likely to cause significant inefficiencies or loss of markets to
United States firms. Requiring activities are responsible for
establishing guidance implementing this policy in formulating their requirements for acquisitions.
(c) To the extent practicable and consistent with
Subpart 9.5, potential offerors should be given an opportunity
to comment on agency requirements or to recommend application and tailoring of requirements documents and alternative approaches. Requiring agencies should apply
specifications, standards, and related documents initially for
guidance only, making final decisions on the application and
tailoring of these documents as a product of the design and
development process. Requiring agencies should not dictate
detailed design solutions prematurely (see 7.101 and
7.105(a)(8)).
(d)(1) When agencies acquire products and services, various statutes and executive orders (identified in Part 23)
require consideration of—
(i) Energy-efficient products and services
(Subpart 23.2);
(ii) Products and services that utilize renewable
energy technologies (Subpart 23.2);
(iii) Products containing energy-efficient standby
power devices (Subpart 23.2);
(iv) Products containing recovered materials
(Subpart 23.4);
(v) Biobased products (Subpart 23.4); and
(vi) Environmentally preferable products and services (Subpart 23.7).
(2) Executive agencies shall consider maximum practicable use of products and services listed in paragraph (d)(1)
of this section when—
(i) Developing, reviewing, or revising Federal and
military specifications, product descriptions (including commercial item descriptions) and standards;
(ii) Describing Government requirements for products and services; and
(iii) Developing source-selection factors.
(e) Some or all of the performance levels or performance
specifications in a solicitation may be identified as targets
rather than as fixed or minimum requirements.
(f) In accordance with Section 508 of the Rehabilitation
Act of 1973 (29 U.S.C. 794d), requiring activities must prepare requirements documents for electronic and information
technology that comply with the applicable accessibility standards issued by the Architectural and Transportation Barriers
Compliance Board at 36 CFR Part 1194 (see Subpart 39.2)
(g) Agencies shall not include in a solicitation a requirement that prohibits an offeror from permitting its employees
to telecommute unless the contracting officer executes a written determination in accordance with FAR 7.108(a).
11.1-1
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11.101

Subpart 11.1—Selecting and Developing
Requirements Documents
11.101 Order of precedence for requirements documents.
(a) Agencies may select from existing requirements documents, modify or combine existing requirements documents,
or create new requirements documents to meet agency needs,
consistent with the following order of precedence:
(1) Documents mandated for use by law.
(2) Performance-oriented documents (e.g., a PWS or
SOO). (See 2.101.)
(3) Detailed design-oriented documents.
(4) Standards, specifications and related publications
issued by the Government outside the Defense or Federal
series for the non-repetitive acquisition of items.
(b) In accordance with OMB Circular A-119, “Federal Participation in the Development and Use of Voluntary Consensus Standards and in Conformity Assessment Activities,” and
Section 12(d) of the National Technology Transfer and
Advancement Act of 1995, Pub. L. 104-113 (15 U.S.C. 272
note), agencies must use voluntary consensus standards, when
they exist, in lieu of Government-unique standards, except
where inconsistent with law or otherwise impractical. The private sector manages and administers voluntary consensus
standards. Such standards are not mandated by law (e.g.,
industry standards such as ISO 9000, and IEEE 1680).
11.102 Standardization program.
Agencies shall select existing requirements documents or
develop new requirements documents that meet the needs of
the agency in accordance with the guidance contained in the
Federal Standardization Manual, FSPM-0001; for DoD components, DoD 4120.24-M, Defense Standardization Program
Policies and Procedures; and for IT standards and guidance,
the Federal Information Processing Standards Publications
(FIPS PUBS). The Federal Standardization Manual may be
obtained from the General Services Administration (see
address in 11.201(d)(1)). DoD 4120.24-M may be obtained
from DoD (see 11.201(d)(2) or 11.201(d)(3)). FIPS PUBS
may be obtained from the Government Printing Office (GPO),
or the Department of Commerce's National Technical Information Service (NTIS) (see address in 11.201(d)(4)).
11.103 Market acceptance.
(a) Section 8002(c) of Pub. L. 103-355 provides that, in
accordance with agency procedures, the head of an agency
may, under appropriate circumstances, require offerors to
demonstrate that the items offered—
(1) Have either—
(i) Achieved commercial market acceptance; or
(ii) Been satisfactorily supplied to an agency under
current or recent contracts for the same or similar
requirements; and
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(2) Otherwise meet the item description, specifications,
or other criteria prescribed in the public notice and
solicitation.
(b) Appropriate circumstances may, for example, include
situations where the agency’s minimum need is for an item
that has a demonstrated reliability, performance or product
support record in a specified environment. Use of market
acceptance is inappropriate when new or evolving items may
meet the agency’s needs.
(c) In developing criteria for demonstrating that an item
has achieved commercial market acceptance, the contracting
officer shall ensure the criteria in the solicitation—
(1) Reflect the minimum need of the agency and are reasonably related to the demonstration of an item’s acceptability
to meet the agency’s minimum need;
(2) Relate to an item’s performance and intended use,
not an offeror’s capability;
(3) Are supported by market research;
(4) Include consideration of items supplied satisfactorily under recent or current Government contracts, for the
same or similar items; and
(5) Consider the entire relevant commercial market,
including small business concerns.
(d) Commercial market acceptance shall not be used as a
sole criterion to evaluate whether an item meets the Government’s requirements.
(e) When commercial market acceptance is used, the contracting officer shall document the file to—
(1) Describe the circumstances justifying the use of
commercial market acceptance criteria; and
(2) Support the specific criteria being used.
11.104 Use of brand name or equal purchase descriptions.
(a) While the use of performance specifications is preferred to encourage offerors to propose innovative solutions,
the use of brand name or equal purchase descriptions may be
advantageous under certain circumstances.
(b) Brand name or equal purchase descriptions must
include, in addition to the brand name, a general description
of those salient physical, functional, or performance characteristics of the brand name item that an “equal” item must
meet to be acceptable for award. Use brand name or equal
descriptions when the salient characteristics are firm
requirements.
11.105 Items peculiar to one manufacturer.
Agency requirements shall not be written so as to require
a particular brand name, product, or a feature of a product,
peculiar to one manufacturer, thereby precluding consideration of a product manufactured by another company,
unless—
(a)(1) The particular brand name, product, or feature is
essential to the Government’s requirements, and market
research indicates other companies’ similar products, or prod-

FAC 2005–23 DECEMBER 26, 2007
PART 23—ENVIRONMENT, ENERGY AND WATER EFFICIENCY,
RENEWABLE ENERGY TECHNOLOGIES, OCCUPATIONAL SAFETY, AND
DRUG-FREE WORKPLACE
Sec.
23.000
23.001

Scope.
Definition.
Subpart 23.1—[Reserved]

Subpart 23.2—Energy and Water Efficiency and
Renewable Energy
23.200
Scope.
23.201
Authorities.
23.202
Policy.
23.203
Energy-efficient products.
23.204
Procurement exemptions.
23.205
Energy-savings performance contracts.
23.206
Contract clause.

23.300
23.301
23.302
23.303

Subpart 23.3—Hazardous Material
Identification and Material Safety Data
Scope of subpart.
Definition.
Policy.
Contract clause.

Subpart 23.4—Use of Recovered Materials and
Biobased Products
23.400
Scope of subpart.
23.401
Definitions.
23.402
Authorities.
23.403
Policy.
23.404
Agency affirmative procurement programs.
23.405
Procedures.
23.406
Solicitation provisions and contract clauses.
23.500
23.501
23.502
23.503
23.504
23.505
23.506

Subpart 23.5—Drug-Free Workplace
Scope of subpart.
Applicability.
Authority.
Definitions.
Policy.
Contract clause.
Suspension of payments, termination of contract,
and debarment and suspension actions.

Subpart 23.6—Notice of Radioactive Material
23.601
Requirements.
23.602
Contract clause.
Subpart 23.7—Contracting for Environmentally
Preferable Products and Services
23.700
Scope.
23.701
Definitions.
23.702
Authorities.
23.703
Policy.
23.704
Application to Government-owned or -leased
facilities.
23.705
Electronic products environmental assessment
tool.
23.706
Contract clauses.
23.800
23.801
23.802
23.803
23.804

Subpart 23.8—Ozone-Depleting Substances
Scope of subpart.
Authorities.
[Reserved]
Policy.
Contract clauses.

Subpart 23.9—Contractor Compliance with
Toxic Chemical Release Reporting
23.901
Purpose.
23.902
General.
23.903
Applicability.
23.904
Policy.
23.905
Requirements.
23.906
Solicitation provision and contract clause.
Subpart 23.10—Federal Compliance with Rightto-Know Laws and Pollution Prevention
Requirements
23.1000 Scope.
23.1001 Authorities.
23.1002 Applicability.
23.1003 Definitions.
23.1004 Requirements.
23.1005 Contract clause.
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SUBPART 23.7—CONTRACTING FOR ENVIRONMENTALLY PREFERABLE PRODUCTS AND SERVICES

Subpart 23.7—Contracting for
Environmentally Preferable Products and
Services
23.700 Scope.
This subpart prescribes policies for acquiring environmentally preferable products and services.
23.701 Definitions.
As used in this subpart—
“Computer monitor” means a video display unit used with
a computer.
“Desktop computer” means a computer designed for use
on a desk or table.
“Notebook computer” means a portable-style or laptopstyle computer system.
“Personal computer product” means a notebook computer,
a desktop computer, or a computer monitor, and any peripheral equipment that is integral to the operation of such items.
For example, the desktop computer together with the keyboard, the mouse, and the power cord would be a personal
computer product. Printers, copiers, and fax machines are not
included in peripheral equipment, as used in this definition.
23.702 Authorities.
(a) Resource Conservation and Recovery Act (RCRA)
(42 U.S.C. 6901, et seq.).
(b) National Energy Conservation Policy Act
(42 U.S.C. 8262g).
(c) Pollution Prevention Act of 1990 (42 U.S.C. 13101,
et seq.).
(d) Executive Order 13148 of April 21, 2000, Greening the
Government through Leadership in Environmental
Management.
(e) Executive Order 13101 of September 14, 1998, Greening the Government through Waste Prevention, Recycling,
and Federal Acquisition.
(f) Executive Order 13123 of June 3, 1999, Greening the
Government through Efficient Energy Management.
(g) Farm Security and Rural Investment Act of 2002
(FSRIA) (7 U.S.C. 8102).
(h) Executive Order 13221 of July 31, 2001, Energy Efficient Standby Power Devices.
(i) Executive Order 13423 of January 24, 2007, Strengthening Federal Environmental, Energy, and Transportation
Management.
23.703 Policy.
Agencies must—
(a) Implement cost-effective contracting preference programs promoting energy-efficiency, water conservation, and
the acquisition of environmentally preferable products and
services; and

23.705

(b) Employ acquisition strategies that affirmatively implement the following environmental objectives:
(1) Maximize the utilization of environmentally preferable products and services (based on EPA-issued guidance).
(2) Promote energy-efficiency and water conservation.
(3) Eliminate or reduce the generation of hazardous
waste and the need for special material processing (including
special handling, storage, treatment, and disposal).
(4) Promote the use of nonhazardous and recovered
materials.
(5) Realize life-cycle cost savings.
(6) Promote cost-effective waste reduction when creating plans, drawings, specifications, standards, and other product descriptions authorizing material substitutions, extensions
of shelf-life, and process improvements.
(7) Promote the use of biobased products.
(8) Purchase only plastic ring carriers that are degradable (7 USC 8102(c)(1), 40 CFR part 238).
23.704 Application to Government-owned or -leased
facilities.
Executive Order 13101, Section 701, requires that contracts for contractor operation of a Government-owned or leased facility and contracts for support services at a Government-owned or -operated facility include provisions that obligate the contractor to comply with the requirements of the
order. Compliance includes developing programs to promote
and implement cost-effective waste reduction and affirmative
procurement programs required by 42 U.S.C. 6962 for all
products designated in EPA’s Comprehensive Procurement
Guideline (40 CFR Part 247).
23.705 Electronic products environmental assessment
tool.
(a) General. As required by E.O. 13423, agencies must
ensure that they meet at least 95 percent of their annual acquisition requirement for electronic products with Electronic
Product Environmental Assessment Tool (EPEAT)-registered
electronic products, unless there is no EPEAT standard for
such products. This policy applies to contracts performed in
the United States, unless otherwise provided by agency procedures.
(b) Personal computer products. Personal computer products is a category of EPEAT-registered electronic products.
(1) The IEEE 1680 standard for personal computer
products—
(i) Was issued by the Institute of Electrical and Electronics Engineers on April 28, 2006;
(ii) Is a voluntary consensus standard consistent with
Section 12(d) of Pub. L. 104-113, the “National Technology
Transfer and Advancement Act of 1995”, (see 11.102(c));
(iii) Meets EPA-issued guidance on environmentally
preferable products and services; and
23.7-1
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23.706
(iv) Is described in more detail at www.epeat.net.
(2) A list of EPEAT-registered products that meet the
IEEE 1680 standard can be found at www.epeat.net.
(3) The IEEE 1680 standard sets forth required and
optional criteria. EPEAT “Bronze” registered products must
meet all required criteria. EPEAT “Silver” registered products meet all required criteria and 50 percent of the optional
criteria. EPEAT “Gold” registered products meet all required
criteria and 75 percent of the optional criteria. These are the
levels discussed in clause 1.4 of the IEEE 1680 Standard. The
clause at 52.223-16, IEEE 1680 Standard for the Environmental Assessment of Personal Computer Products, makes
EPEAT Bronze registration the standard that contractors must
meet. In accordance with guidance from the Office of the Federal Environmental Executive encouraging agencies to procure EPEAT Silver registered products, Alternate I of the
clause makes EPEAT Silver registration the standard that contractors must meet. Agencies also may use EPEAT Silver or
Gold registration in the evaluation of proposals.
(c) The agency shall establish procedures for granting
exceptions to the requirement in paragraph (a) of this section,
with the goal that the dollar value of exceptions granted will
not exceed 5 percent of the total dollar value of electronic
products acquired by the agency, for which EPEAT-registered
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products are available. For example, agencies may grant an
exception if the agency determines that no EPEAT-registered
product meets agency requirements, or that the EPEAT-registered product will not be cost effective over the life of the
product.
23.706 Contract clauses.
(a) Insert the clause at 52.223-10, Waste Reduction Program, in all solicitations and contracts for contractor operation
of Government-owned or -leased facilities and all solicitations and contracts for support services at Government-owned
or -operated facilities.
(b)(1) Unless an exception has been approved in accordance with 23.705(c), insert the clause at 52.223-16, IEEE
1680 Standard for the Environmental Assessment of Personal
Computer Products, in all solicitations and contracts for—
(i) Personal computer products;
(ii) Services that require furnishing of personal computer products for use by the Government; or
(iii) Contractor operation of Government-owned
facilities.
(2) Agencies may use the clause with its Alternate I
when there are sufficient EPEAT Silver registered products
available to meet agency needs.

FAC 2005–23 DECEMBER 26, 2007
SUBPART 39.1—GENERAL
39.000 Scope of part.
This part prescribes acquisition policies and procedures for
use in acquiring—
(a) Information technology, including financial management systems, consistent with other parts of this regulation,
OMB Circular No. A-127, Financial Management Systems
and OMB Circular No. A-130, Management of Federal Information Resources.
(b) Information and information technology.
39.001 Applicability.
This part applies to the acquisition of information technology by or for the use of agencies except for acquisitions of
information technology for national security systems. However, acquisitions of information technology for national
security systems shall be conducted in accordance with
40 U.S.C. 11302 with regard to requirements for performance
and results-based management; the role of the agency Chief
Information Officer in acquisitions; and accountability. These
requirements are addressed in OMB Circular No. A-130.
39.002 Definitions.
As used in this part—
“Modular contracting” means use of one or more contracts
to acquire information technology systems in successive,
interoperable increments.
“National security system” means any telecommunications or information system operated by the United States
Government, the function, operation, or use of which—
(1) Involves intelligence activities;
(2) Involves cryptologic activities related to national
security;
(3) Involves command and control of military forces;
(4) Involves equipment that is an integral part of a
weapon or weapons system; or
(5) Is critical to the direct fulfillment of military or intelligence missions. This does not include a system that is to be
used for routine administrative and business applications,
such as payroll, finance, logistics, and personnel management
applications.
“Year 2000 compliant,” with respect to information technology, means that the information technology accurately
processes date/time data (including, but not limited to, calculating, comparing, and sequencing) from, into, and between
the twentieth and twenty-first centuries, and the years 1999
and 2000 and leap year calculations, to the extent that other
information technology, used in combination with the information technology being acquired, properly exchanges date/
time data with it.

39.102

Subpart 39.1—General
39.101 Policy.
(a) Division A, Section 101(h), Title VI, Section 622 of
the Omnibus Appropriations and Authorization Act for Fiscal
Year 1999 (Pub. L. 105-277) requires that agencies may not
use appropriated funds to acquire information technology that
does not comply with 39.106, unless the agency’s Chief Information Officer determines that noncompliance with 39.106 is
necessary to the function and operation of the agency or the
acquisition is required by a contract in effect before
October 21, 1998. The Chief Information Officer must send
to the Office of Management and Budget a copy of all waivers
for forwarding to Congress.
(b)(1) In acquiring information technology, agencies shall
identify their requirements pursuant to—
(i) OMB Circular A-130, including consideration of
security of resources, protection of privacy, national security
and emergency preparedness, accommodations for individuals with disabilities, and energy efficiency; and
(ii) Standards for environmental assessment of personal computer products (see 23.705).
(2) When developing an acquisition strategy, contracting officers should consider the rapidly changing nature of
information technology through market research (see Part 10)
and the application of technology refreshment techniques.
(c) Agencies must follow OMB Circular A-127, Financial
Management Systems, when acquiring financial management
systems. Agencies may acquire only core financial management software certified by the Joint Financial Management
Improvement Program.
(d) In acquiring information technology, agencies shall
include the appropriate information technology security policies and requirements.
39.102 Management of risk.
(a) Prior to entering into a contract for information technology, an agency should analyze risks, benefits, and costs.
(See Part 7 for additional information regarding requirements
definition.) Reasonable risk taking is appropriate as long as
risks are controlled and mitigated. Contracting and program
office officials are jointly responsible for assessing, monitoring and controlling risk when selecting projects for investment and during program implementation.
(b) Types of risk may include schedule risk, risk of technical obsolescence, cost risk, risk implicit in a particular contract type, technical feasibility, dependencies between a new
project and other projects or systems, the number of simultaneous high risk projects to be monitored, funding availability,
and program management risk.
(c) Appropriate techniques should be applied to manage
and mitigate risk during the acquisition of information technology. Techniques include, but are not limited to: prudent
39.1-1
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project management; use of modular contracting; thorough
acquisition planning tied to budget planning by the program,
finance and contracting offices; continuous collection and
evaluation of risk-based assessment data; prototyping prior to
implementation; post implementation reviews to determine
actual project cost, benefits and returns; and focusing on risks
and returns using quantifiable measures.
39.103 Modular contracting.
(a) This section implements Section 5202, Incremental
Acquisition of Information Technology, of the Clinger-Cohen
Act of 1996 (Public Law 104-106). Modular contracting is
intended to reduce program risk and to incentivize contractor
performance while meeting the Government’s need for timely
access to rapidly changing technology. Consistent with the
agency’s information technology architecture, agencies
should, to the maximum extent practicable, use modular contracting to acquire major systems (see 2.101) of information
technology. Agencies may also use modular contracting to
acquire non-major systems of information technology.
(b) When using modular contracting, an acquisition of a
system of information technology may be divided into several
smaller acquisition increments that—
(1) Are easier to manage individually than would be
possible in one comprehensive acquisition;
(2) Address complex information technology objectives incrementally in order to enhance the likelihood of
achieving workable systems or solutions for attainment of
those objectives;
(3) Provide for delivery, implementation, and testing of
workable systems or solutions in discrete increments, each of
which comprises a system or solution that is not dependent on
any subsequent increment in order to perform its principal
functions;
(4) Provide an opportunity for subsequent increments to
take advantage of any evolution in technology or needs that
occur during implementation and use of the earlier increments; and
(5) Reduce risk of potential adverse consequences on
the overall project by isolating and avoiding custom-designed
components of the system.
(c) The characteristics of an increment may vary depending upon the type of information technology being acquired
and the nature of the system being developed. The following
factors may be considered:
(1) To promote compatibility, the information technology acquired through modular contracting for each increment
should comply with common or commercially acceptable
information technology standards when available and appropriate, and shall conform to the agency’s master information
technology architecture.
(2) The performance requirements of each increment
should be consistent with the performance requirements of the
completed, overall system within which the information tech39.1-2
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nology will function and should address interface requirements with succeeding increments.
(d) For each increment, contracting officers shall choose an
appropriate contracting technique that facilitates the acquisition of subsequent increments. Pursuant to Parts 16 and 17 of
the Federal Acquisition Regulation, contracting officers shall
select the contract type and method appropriate to the circumstances (e.g., indefinite delivery, indefinite quantity contracts,
single contract with options, successive contracts, multiple
awards, task order contracts). Contract(s) shall be structured
to ensure that the Government is not required to procure additional increments.
(e) To avoid obsolescence, a modular contract for information technology should, to the maximum extent practicable, be
awarded within 180 days after the date on which the solicitation is issued. If award cannot be made within 180 days, agencies should consider cancellation of the solicitation in
accordance with 14.209 or 15.206(e). To the maximum extent
practicable, deliveries under the contract should be scheduled
to occur within 18 months after issuance of the solicitation.
39.104 Information technology services.
When acquiring information technology services, solicitations must not describe any minimum experience or educational requirement for proposed contractor personnel unless
the contracting officer determines that the needs of the
agency—
(a) Cannot be met without that requirement; or
(b) Require the use of other than a performance-based
acquisition (see Subpart 37.6).
39.105 Privacy.
Agencies shall ensure that contracts for information technology address protection of privacy in accordance with the
Privacy Act (5 U.S.C. 552a) and Part 24. In addition, each
agency shall ensure that contracts for the design, development, or operation of a system of records using commercial
information technology services or information technology
support services include the following:
(a) Agency rules of conduct that the contractor and the contractor’s employees shall be required to follow.
(b) A list of the anticipated threats and hazards that the contractor must guard against.
(c) A description of the safeguards that the contractor must
specifically provide.
(d) Requirements for a program of Government inspection
during performance of the contract that will ensure the continued efficacy and efficiency of safeguards and the discovery
and countering of new threats and hazards.
39.106 Year 2000 compliance.
When acquiring information technology that will be
required to perform date/time processing involving dates subsequent to December 31, 1999, agencies shall ensure that
solicitations and contracts—
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52.219-13
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Predetermined Indirect Cost Rates.
Incentive Price Revision—Firm Target.
Incentive Price Revision—Successive Targets.
Ordering.
Order Limitations.
Definite Quantity.
Requirements.
Indefinite Quantity.
Execution and Commencement of Work.
Limitation of Government Liability.
Contract Definitization.
Payments of Allowable Costs Before
Definitization.
Single or Multiple Awards.
Multiple Awards for Advisory and Assistance
Services.
Time-and-Materials/Labor-Hour Proposal
Requirements—Non-Commercial Item
Acquisition With Adequate Price Competition.
Time-and-Materials/Labor-Hour Proposal
Requirements—Non-Commercial Item
Acquisition Without Adequate Price
Competition.
Time-and-Materials/Labor-Hour Proposal
Requirements—Commercial Item Acquisition.
[Reserved]
Cancellation Under Multi-year Contracts.
Evaluation Exclusive of Options.
Evaluation of Options Exercised at Time of
Contract Award.
Evaluation of Options.
Option for Increased Quantity.
Option for Increased Quantity—Separately Priced
Line Item.
Option to Extend Services.
Option to Extend the Term of the Contract.
[Reserved]
Small Business Program Representations.
Equal Low Bids.
Notice of Total HUBZone Set-Aside.
Notice of Price Evaluation Preference for
HUBZone Small Business Concerns.
[Reserved]
Notice of Total Small Business Set-Aside.
Notice of Partial Small Business Set-Aside.
Utilization of Small Business Concerns.
Small Business Subcontracting Plan.
Incentive Subcontracting Program.
Special 8(a) Contract Conditions.
Special 8(a) Subcontract Conditions.
[Reserved]
Limitations on Subcontracting.
[Reserved]

52.219-16 Liquidated Damages—Subcontracting Plan.
52.219-17 Section 8(a) Award.
52.219-18 Notification of Competition Limited to Eligible
8(a) Concerns.
52.219-19 Small Business Concern Representation for the
Small Business Competitiveness Demonstration
Program.
52.219-20 Notice of Emerging Small Business Set-Aside.
52.219-21 Small Business Size Representation for Targeted
Industry Categories under the Small Business
Competitiveness Demonstration Program.
52.219-22 Small Disadvantaged Business Status.
52.219-23 Notice of Price Evaluation Adjustment for Small
Disadvantaged Business Concerns.
52.219-24 Small Disadvantaged Business Participation
Program—Targets.
52.219-25 Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting.
52.219-26 Small Disadvantaged Business Participation
Program—Incentive Subcontracting.
52.219-27 Notice of Total Service-Disabled Veteran-Owned
Small Business Set-Aside.
52.219-28 Post-Award Small Business Program
Rerepresentation.
52.220
[Reserved]
52.221
[Reserved]
52.222-1 Notice to the Government of Labor Disputes.
52.222-2 Payment for Overtime Premiums.
52.222-3 Convict Labor.
52.222-4 Contract Work Hours and Safety Standards Act—
Overtime Compensation.
52.222-5 Davis-Bacon Act—Secondary Site of the Work.
52.222-6 Davis-Bacon Act.
52.222-7 Withholding of Funds.
52.222-8 Payrolls and Basic Records.
52.222-9 Apprentices and Trainees.
52.222-10 Compliance with Copeland Act Requirements.
52.222-11 Subcontracts (Labor Standards).
52.222-12 Contract Termination—Debarment.
52.222-13 Compliance with Davis-Bacon and Related Act
Regulations.
52.222-14 Disputes Concerning Labor Standards.
52.222-15 Certification of Eligibility.
52.222-16 Approval of Wage Rates.
52.222-17 [Reserved]
52.222-18 Certification Regarding Knowledge of Child
Labor for Listed End Products.
52.222-19 Child Labor—Cooperation with Authorities and
Remedies.
52.222-20 Walsh-Healey Public Contracts Act.
52.222-21 Prohibition of Segregated Facilities.
52.222-22 Previous Contracts and Compliance Reports.
52.222-23 Notice of Requirement for Affirmative Action to
Ensure Equal Employment Opportunity for
Construction.
(FAC 2005–23)
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52.222-24 Preaward On-Site Equal Opportunity Compliance
Evaluation.
52.222-25 Affirmative Action Compliance.
52.222-26 Equal Opportunity.
52.222-27 Affirmative Action Compliance Requirements for
Construction.
52.222-28 [Reserved]
52.222-29 Notification of Visa Denial.
52.222-30 Davis-Bacon Act—Price Adjustment (None or
Separately Specified Method).
52.222-31 Davis-Bacon Act—Price Adjustment (Percentage
Method).
52.222-32 Davis-Bacon Act—Price Adjustment (Actual
Method).
52.222-33 [Reserved]
52.222-34 [Reserved]
52.222-35 Equal Opportunity for Special Disabled Veterans,
Veterans of the Vietnam Era, and Other Eligible
Veterans.
52.222-36 Affirmative Action for Workers with Disabilities.
52.222-37 Employment Reports on Special Disabled
Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans.
52.222-38 Compliance with Veterans’ Employment
Reporting Requirements.
52.222-39 Notification of Employee Rights Concerning
Payment of Union Dues or Fees.
52.222-40 [Reserved]
52.222-41 Service Contract Act of 1965.
52.222-42 Statement of Equivalent Rates for Federal Hires.
52.222-43 Fair Labor Standards Act and Service Contract
Act—Price Adjustment (Multiple Year and
Option Contracts).
52.222-44 Fair Labor Standards Act and Service Contract
Act—Price Adjustment.
52.222-45 [Reserved]
52.222-46 Evaluation of Compensation for Professional
Employees.
52.222-47 [Reserved]
52.222-48 Exemption from Application of the Service
Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment
Certification.
52.222-49 Service Contract Act—Place of Performance
Unknown.
52.222-50 Combating Trafficking in Persons.
52.222-51 Exemption from Application of the Service
Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment—
Requirements.
52.222-52 Exemption from Application of the Service
Contract Act to Contracts for Certain Services—
Certification.
52-4

52.222-53 Exemption from Application of the Service
Contract Act to Contracts for Certain Services—
Requirements.
52.223-1 Biobased Product Certification.
52.223-2 Affirmative Procurement of Biobased Products
Under Service and Construction Contracts.
52.223-3 Hazardous Material Identification and Material
Safety Data.
52.223-4 Recovered Material Certification.
52.223-5 Pollution Prevention and Right-to-Know
Information.
52.223-6 Drug-Free Workplace.
52.223-7 Notice of Radioactive Materials.
52.223-8 [Reserved]
52.223-9 Estimate of Percentage of Recovered Material
Content for EPA-Designated Products.
52.223-10 Waste Reduction Program.
52.223-11 Ozone-Depleting Substances.
52.223-12 Refrigeration Equipment and Air Conditioners.
52.223-13 Certification of Toxic Chemical Release
Reporting.
52.223-14 Toxic Chemical Release Reporting.
52.223-15 Energy Efficiency in Energy-Consuming
Products.
52.223-16 IEEE 1680 Standard for the Environmental
Assessment of Personal Computer Products.
52.224-1 Privacy Act Notification.
52.224-2 Privacy Act.
52.225-1 Buy American Act—Supplies.
52.225-2 Buy American Act Certificate.
52.225-3 Buy American Act—Free Trade Agreements—
Israeli Trade Act.
52.225-4 Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate.
52.225-5 Trade Agreements.
52.225-6 Trade Agreements Certificate.
52.225-7 Waiver of Buy American Act for Civil Aircraft
and Related Articles.
52.225-8 Duty-Free Entry.
52.225-9 Buy American Act—Construction Materials.
52.225-10 Notice of Buy American Act Requirement—
Construction Materials.
52.225-11 Buy American Act—Construction Materials
under Trade Agreements.
52.225-12 Notice of Buy American Act Requirement—
Construction Materials under Trade Agreements.
52.225-13 Restrictions on Certain Foreign Purchases.
52.225-14 Inconsistency between English Version and
Translation of Contract.
52.225-15 [Reserved]
52.225-16 [Reserved]
52.225-17 Evaluation of Foreign Currency Offers.
52.225-18 Place of Manufacture.
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(9) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of the
invoice. For the purpose of computing the discount earned, payment shall be considered to have been made on the date that
appears on the payment check or the specified payment date if
an electronic funds transfer payment is made.
(l) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or any
part hereof, for its sole convenience. In the event of such termination, the Contractor shall immediately stop all work hereunder and shall immediately cause any and all of its suppliers and
subcontractors to cease work. Subject to the terms of this contract, the Contractor shall be paid an amount for direct labor
hours (as defined in the Schedule of the contract) determined by
multiplying the number of direct labor hours expended before
the effective date of termination by the hourly rate(s) in the contract, less any hourly rate payments already made to the Contractor plus reasonable charges the Contractor can demonstrate
to the satisfaction of the Government using its standard record
keeping system that have resulted from the termination. The
Contractor shall not be required to comply with the cost
accounting standards or contract cost principles for this purpose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.
As prescribed in 12.301(b)(4), insert the following clause:
CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (DEC 2007)
(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorporated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commercial items:
(1) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).
(2) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004) (Pub. L. 108-77, 108-78)
(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]
__ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (Sept 2006), with Alternate I (Oct 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).
__ (2) 52.219-3, Notice of Total HUBZone Set-Aside
(JAN 1999) (15 U.S.C. 657a).
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__ (3) 52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JULY 2005) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).
__ (4) [Reserved]
__ (5)(i) 52.219-6, Notice of Total Small Business SetAside (JUNE 2003) (15 U.S.C. 644).
__ (ii) Alternate I (OCT 1995) of 52.219-6.
__ (iii) Alternate II (MAR 2004) of 52.219-6.
__ (6)(i) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).
__ (ii) Alternate I (OCT 1995) of 52.219-7.
__ (iii) Alternate II (MAR 2004) of 52.219-7.
__ (7) 52.219-8, Utilization of Small Business
Concerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)).
__ (8)(i) 52.219-9, Small Business Subcontracting
Plan (NOV 2007) (15 U.S.C. 637(d)(4).
__ (ii) Alternate I (OCT 2001) of 52.219-9.
__ (iii) Alternate II (OCT 2001) of 52.219-9.
__ (9) 52.219-14, Limitations on Subcontracting
(DEC 1996) (15 U.S.C. 637(a)(14)).
__ (10) 52.219-16,
Liquidated
Damages—
Subcontracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(i)).
__ (11)(i) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(SEPT 2005) (10 U.S.C. 2323) (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).
__ (ii) Alternate I (JUNE 2003) of 52.219-23.
__ (12) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(Pub. L. 103-355,
section 7102,
and
(OCT 1999)
10 U.S.C. 2323).
__ (13) 52.219-26, Small Disadvantaged Business
Participation
Program—Incentive
Subcontracting
(Pub. L. 103-355,
section 7102,
and
(OCT 2000)
10 U.S.C. 2323).
__ (14) 52.219-27, Notice of Total Service-Disabled
Veteran-Owned Small Business Set-Aside (MAY 2004)
(15 U.S.C. 657 f).
__ (15) 52.219-28, Post Award Small Business
(15 U.S.C.
Program
Rerepresentation
(JUNE 2007)
632(a)(2)).
__ (16) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).
__ (17) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (AUG 2007) (E.O. 13126).
__ (18) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).
__ (19) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).
__ (20) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).
52.2-39
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__ (21) 52.222-36, Affirmative Action for Workers with
Disabilities (JUN 1998) (29 U.S.C. 793).
__ (22) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).
__ (23) 52.222-39, Notification of Employee Rights
Concerning Payment of Union Dues or Fees (DEC 2004)
(E.O. 13201).
__ (24)(i)52.222-50, Combating Trafficking in Persons
(AUG 2007) (Applies to all contracts).
__ (ii) Alternate I (AUG 2007) of 52.222-50.
__ (25)(i) 52.223-9, Estimate of Percentage of Recovered Material Content for EPA-Designated Products
(AUG 2000) (42 U.S.C. 6962(c)(3)(A)(ii)).
__ (ii) Alternate I (AUG 2000) of 52.223-9
(42 U.S.C. 6962(i)(2)(C)).
__ (26) 52.223-15, Energy Efficiency in EnergyConsuming Products (DEC 2007) (42 U.S.C. 8259b).
__ (27)(i) 52.223-16, IEEE 1680 Standard for the
Environmental Assessment of Personal Computer Products
(DEC 2007) (E.O. 13423).
__ (ii) Alternate I (DEC 2007) of 52.223-16.
__ (28) 52.225-1, Buy American Act—Supplies
(JUNE 2003) (41 U.S.C. 10a-10d).
__ (29)(i)52.225-3, Buy American Act—Free Trade
Agreements—Israeli Trade Act (AUG 2007) (41 U.S.C. 10a10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, Pub. L 10877, 108-78, 108-286, 109-53 and 109-169).
__ (ii) Alternate I (JAN 2004) of 52.225-3.
__ (iii) Alternate II (JAN 2004) of 52.225-3.
__ (30) 52.225-5, Trade Agreements (NOV 2007)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).
__ (31) 52.225-13, Restrictions on Certain Foreign
Purchases (FEB 2006) (E.o.s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).
__ (32) 52.226-4, Notice of Disaster or Emergency Area
Set-Aside (NOV 2007) (42 U.S.C. 5150).
__ (33) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (NOV 2007) (42 U.S.C.
5150).
__ (34) 52.232-29, Terms for Financing of Purchases of
(41 U.S.C. 255(f),
Commercial
Items
(FEB 2002)
10 U.S.C. 2307(f)).
__ (35) 52.232-30, Installment Payments for
(41 U.S.C. 255(f),
Commercial
Items
(OCT 1995)
10 U.S.C. 2307(f)).
__ (36) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OCT 2003)
(31 U.S.C. 3332).
__ (37) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(MAY 1999) (31 U.S.C. 3332).
__ (38) 52.232-36, Payment by Third Party
(MAY 1999) (31 U.S.C. 3332).
52.2-40
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__ (39) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).
__ (40)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag
Commercial
Vessels
(FEB 2006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).
__ (ii) Alternate I (Apr 2003) of 52.247-64.
(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Executive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]
__ (1) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).
__ (2) 52.222-42, Statement of Equivalent Rates for
(29 U.S.C. 206
and
Federal
Hires
(MAY 1989)
41 U.S.C. 351, et seq.).
__ (3) 52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (NOV 2006) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).
__ (4) 52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (FEB 2002) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).
__ (5) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment—Requirements
(NOV 2007) (41 U.S.C. 351, et seq.).
__ (6) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services—
Requirements (NOV 2007) (41 U.S.C. 351, et seq.).
__ (7) 52.237-11, Accepting and Dispensing of $1 Coin
(AUG 2007) (31 U.S.C. 5112(p)(1)).
(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold,
and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.
(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.
(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is
completely or partially terminated, the records relating to the
work terminated shall be made available for 3 years after any
resulting final termination settelement. Records relating to
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(ii) Notify the employer in writing of the employee’s
conviction under a criminal drug statute for a violation occurring in the workplace no later than 5 days after such
conviction;
(5) Notify the Contracting Officer in writing within
10 days after receiving notice under subdivision (b)(4)(ii) of
this clause, from an employee or otherwise receiving actual
notice of such conviction. The notice shall include the position title of the employee;
(6) Within 30 days after receiving notice under
subdivision (b)(4)(ii) of this clause of a conviction, take one
of the following actions with respect to any employee who is
convicted of a drug abuse violation occurring in the
workplace:
(i) Taking appropriate personnel action against such
employee, up to and including termination; or
(ii) Require such employee to satisfactorily participate in a drug abuse assistance or rehabilitation program
approved for such purposes by a Federal, State, or local health,
law enforcement, or other appropriate agency; and
(7) Make a good faith effort to maintain a drug-free
workplace through implementation of paragraphs (b)(1)
through (b)(6) of this clause.
(c) The Contractor, if an individual, agrees by award of the
contract or acceptance of a purchase order, not to engage in the
unlawful manufacture, distribution, dispensing, possession,
or use of a controlled substance while performing this
contract.
(d) In addition to other remedies available to the Government, the Contractor’s failure to comply with the requirements of paragraph (b) or (c) of this clause may, pursuant to
FAR 23.506, render the Contractor subject to suspension of
contract payments, termination of the contract or default, and
suspension or debarment.
(End of clause)
52.223-7 Notice of Radioactive Materials.
As prescribed in 23.602, insert the following clause:
NOTICE OF RADIOACTIVE MATERIALS (JAN 1997)
(a) The Contractor shall notify the Contracting Officer or
designee, in writing, ______________* days prior to the
delivery of, or prior to completion of any servicing required
by this contract of, items containing either (1) radioactive
material requiring specific licensing under the regulations
issued pursuant to the Atomic Energy Act of 1954, as
amended, as set forth in Title 10 of the Code of Federal Regulations, in effect on the date of this contract, or (2) other
radioactive material not requiring specific licensing in which
the specific activity is greater than 0.002 microcuries per gram
or the activity per item equals or exceeds 0.01 microcuries.
Such notice shall specify the part or parts of the items which
contain radioactive materials, a description of the materials,

52.223-9
the name and activity of the isotope, the manufacturer of the
materials, and any other information known to the Contractor
which will put users of the items on notice as to the hazards
involved (OMB No. 9000-0107).
* The Contracting Officer shall insert the number of days
required in advance of delivery of the item or completion of the
servicing to assure that required licenses are obtained and
appropriate personnel are notified to institute any necessary
safety and health precautions. See FAR 23.601(d).

(b) If there has been no change affecting the quantity of
activity, or the characteristics and composition of the radioactive material from deliveries under this contract or prior contracts, the Contractor may request that the Contracting Officer
or designee waive the notice requirement in paragraph (a) of
this clause. Any such request shall—
(1) Be submitted in writing;
(2) State that the quantity of activity, characteristics, and
composition of the radioactive material have not changed; and
(3) Cite the contract number on which the prior notification was submitted and the contracting office to which it
was submitted.
(c) All items, parts, or subassemblies which contain radioactive materials in which the specific activity is greater than
0.002 microcuries per gram or activity per item equals or
exceeds 0.01 microcuries, and all containers in which such
items, parts or subassemblies are delivered to the Government
shall be clearly marked and labeled as required by the latest
revision of MIL-STD 129 in effect on the date of the contract.
(d) This clause, including this paragraph (d), shall be
inserted in all subcontracts for radioactive materials meeting
the criteria in paragraph (a) of this clause.
(End of clause)
52.223-8 [Reserved]
52.223-9 Estimate of Percentage of Recovered Material
Content for EPA-Designated Products.
As prescribed in 23.406(d), insert the following clause:
ESTIMATE OF PERCENTAGE OF RECOVERED MATERIAL
CONTENT FOR EPA-DESIGNATED PRODUCTS (AUG 2000)
(a) Definitions. As used in this clause—
“Postconsumer material” means a material or finished
product that has served its intended use and has been discarded for disposal or recovery, having completed its life as a
consumer item. Postconsumer material is a part of the broader
category of “recovered material.”
“Recovered material” means waste materials and by-products recovered or diverted from solid waste, but the term does
not include those materials and by-products generated from,
and commonly reused within, an original manufacturing
process.
52.2-135
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(b) The Contractor, on completion of this contract, shall—
(1) Estimate the percentage of the total recovered material used in contract performance, including, if applicable, the
percentage of postconsumer material content; and
(2) Submit this estimate to _____________________
[Contracting Officer complete in accordance with agency
procedures].
(End of clause)
Alternate I (Aug 2000). As prescribed in 23.406(d), redesignate paragraph (b) of the basic clause as paragraph (c) and
add the following paragraph (b) to the basic clause:
(b) The Contractor shall execute the following certification
required by the Resource Conservation and Recovery Act
of 1976 (42 U.S.C. 6962(i)(2)(C)):

CERTIFICATION
I, _______________ (name of certifier), am an officer or
employee responsible for the performance of this contract and
hereby certify that the percentage of recovered material content
for EPA-designated products met the applicable contract
specifications.
__________________________________________________
[Signature of the Officer or Employee]
__________________________________________________
[Typed Name of the Officer or Employee]
__________________________________________________
[Title]
__________________________________________________
[Name of Company, Firm, or Organization]
__________________________________________________
[Date]

(End of certification)
52.223-10 Waste Reduction Program.
As prescribed in 23.706(a), insert the following clause:
WASTE REDUCTION PROGRAM (AUG 2000)
(a) Definitions. As used in this clause—
“Recycling” means the series of activities, including collection, separation, and processing, by which products or
other materials are recovered from the solid waste stream for
use in the form of raw materials in the manufacture of products other than fuel for producing heat or power by
combustion.
“Waste prevention” means any change in the design, manufacturing, purchase, or use of materials or products (including packaging) to reduce their amount or toxicity before they
are discarded. Waste prevention also refers to the reuse of
products or materials.
52.2-136

“Waste reduction” means preventing or decreasing the
amount of waste being generated through waste prevention,
recycling, or purchasing recycled and environmentally preferable products.
(b) Consistent with the requirements of Section 701 of
Executive Order 13101, the Contractor shall establish a program to promote cost-effective waste reduction in all operations and facilities covered by this contract. The Contractor’s
programs shall comply with applicable Federal, State, and
local requirements, specifically including Section 6002 of the
Resource Conservation and Recovery Act (42 U.S.C. 6962,
et seq.) and implementing regulations (40 CFR Part 247).
(End of clause)
52.223-11 Ozone-Depleting Substances.
As prescribed in 23.804(a), insert the following clause:
OZONE-DEPLETING SUBSTANCES (MAY 2001)
(a) Definition. “Ozone-depleting substance,” as used in
this clause, means any substance the Environmental Protection Agency designates in 40 CFR Part 82 as—
(1) Class I, including, but not limited to, chlorofluorocarbons, halons, carbon tetrachloride, and methyl chloroform;
or
(2) Class II, including, but not limited to,
hydrochlorofluorocarbons.
(b) The Contractor shall label products which contain or
are manufactured with ozone-depleting substances in the
manner and to the extent required by 42 U.S.C. 7671j (b), (c),
and (d) and 40 CFR Part 82, Subpart E, as follows:
WARNING
Contains (or manufactured with, if applicable) *_______, a substance(s) which harm(s) public health and environment by
destroying ozone in the upper atmosphere.
* The Contractor shall insert the name of the substance(s).

(End of clause)
52.223-12 Refrigeration Equipment and Air
Conditioners.
As prescribed in 23.804(b), insert the following clause:
REFRIGERATION EQUIPMENT AND AIR CONDITIONERS
(MAY 1995)
The Contractor shall comply with the applicable requirements of Sections 608 and 609 of the Clean Air Act
(42 U.S.C. 7671g and 7671h) as each or both apply to this
contract.
(End of clause)
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52.223-13 Certification of Toxic Chemical Release
Reporting.
As prescribed in 23.906(a), insert the following provision:
CERTIFICATION OF TOXIC CHEMICAL RELEASE
REPORTING (AUG 2003)
(a) Executive Order 13148, of April 21, 2000, Greening
the Government through Leadership in Environmental Management, requires submission of this certification as a prerequisite for contract award.
(b) By signing this offer, the offeror certifies that—
(1) As the owner or operator of facilities that will be
used in the performance of this contract that are subject to the
filing and reporting requirements described in section 313 of
the Emergency Planning and Community Right-to-Know Act
of 1986 (EPCRA) (42 U.S.C. 11023) and section 6607 of the
Pollution Prevention Act of 1990 (PPA) (42 U.S.C. 13106),
the offeror will file and continue to file for such facilities for
the life of the contract the Toxic Chemical Release Inventory
Form (Form R) as described in sections 313(a) and (g) of
EPCRA and section 6607 of PPA; or
(2) None of its owned or operated facilities to be used
in the performance of this contract is subject to the Form R filing and reporting requirements because each such facility is
exempt for at least one of the following reasons: [Check each
block that is applicable.]
[ ] (i) The facility does not manufacture, process, or
otherwise use any toxic chemicals listed in 40 CFR 372.65;
[ ] (ii) The facility does not have 10 or more fulltime employees as specified in section 313(b)(1)(A) of
EPCRA, 42 U.S.C. 11023(b)(1)(A);
[ ] (iii) The facility does not meet the reporting
thresholds of toxic chemicals established under section 313(f)
of EPCRA, 42 U.S.C. 11023(f) (including the alternate
thresholds at 40 CFR 372.27, provided an appropriate
certification form has been filed with EPA);
[ ] (iv) The facility does not fall within the following
Standard Industrial Classification (SIC) codes or their
corresponding North American Industry Classification
System sectors:
(A) Major group code 10 (except 1011, 1081, and
1094.
(B) Major group code 12 (except 1241).
(C) Major group codes 20 through 39.
(D) Industry code 4911, 4931, or 4939 (limited to
facilities that combust coal and/or oil for the purpose of generating power for distribution in commerce).
(E) Industry code 4953 (limited to facilities regulated under the Resource Conservation and Recovery Act,
Subtitle C (42 U.S.C. 6921, et seq.), or 5169, or 5171, or 7389
(limited to facilities primarily engaged in solvent recovery
services on a contract or fee basis); or
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[ ] (v) The facility is not located in the United States
or its outlying areas..
(End of provision)
52.223-14 Toxic Chemical Release Reporting.
As prescribed in 23.906(b), insert the following clause:
TOXIC CHEMICAL RELEASE REPORTING (AUG 2003)
(a) Unless otherwise exempt, the Contractor, as owner or
operator of a facility used in the performance of this contract,
shall file by July 1 for the prior calendar year an annual Toxic
Chemical Release Inventory Form (Form R) as described in
sections 313(a) and (g) of the Emergency Planning and Community
Right-to-Know
Act
of 1986
(EPCRA)
(42 U.S.C. 11023(a) and (g)), and section 6607 of the Pollution Prevention Act of 1990 (PPA) (42 U.S.C. 13106). The
Contractor shall file, for each facility subject to the Form R
filing and reporting requirements, the annual Form R throughout the life of the contract.
(b) A Contractor-owned or -operated facility used in the
performance of this contract is exempt from the requirement
to file an annual Form R if—
(1) The facility does not manufacture, process, or otherwise use any toxic chemicals listed in 40 CFR 372.65;
(2) The facility does not have 10 or more full-time
employees as specified in section 313(b)(1)(A) of EPCRA,
42 U.S.C. 11023(b)(1)(A);
(3) The facility does not meet the reporting thresholds
of toxic chemicals established under section 313(f) of
EPCRA, 42 U.S.C. 11023(f) (including the alternate thresholds at 40 CFR 372.27, provided an appropriate certification
form has been filed with EPA);
(4) The facility does not fall within the following Standard Industrial Classification (SIC) codes or their corresponding North American Industry Classification System sectors:
(i) Major group code 10 (except 1011, 1081, and
1094.
(ii) Major group code 12 (except 1241).
(iii) Major group codes 20 through 39.
(iv) Industry code 4911, 4931, or 4939 (limited to
facilities that combust coal and/or oil for the purpose of generating power for distribution in commerce).
(v) Industry code 4953 (limited to facilities regulated under the Resource Conservation and Recovery Act,
Subtitle C (42 U.S.C. 6921, et seq.)), or 5169, or 5171, or
7389 (limited to facilities primarily engaged in solvent recovery services on a contract or fee basis); or
(5) The facility is not located in the United States or its
outlying areas.
(c) If the Contractor has certified to an exemption in accordance with one or more of the criteria in paragraph (b) of this
clause, and after award of the contract circumstances change
52.2-137
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so that any of its owned or operated facilities used in the performance of this contract is no longer exempt—
(1) The Contractor shall notify the Contracting Officer;
and
(2) The Contractor, as owner or operator of a facility
used in the performance of this contract that is no longer
exempt, shall—
(i) Submit a Toxic Chemical Release Inventory Form
(Form R) on or before July 1 for the prior calendar year during
which the facility becomes eligible; and
(ii) Continue to file the annual Form R for the life of
the contract for such facility.
(d) The Contracting Officer may terminate this contract or
take other action as appropriate, if the Contractor fails to comply accurately and fully with the EPCRA and PPA toxic chemical release filing and reporting requirements.
(e) Except for acquisitions of commercial items as defined
in FAR Part 2, the Contractor shall—
(1) For competitive subcontracts expected to exceed
$100,000 (including all options), include a solicitation provision substantially the same as the provision at FAR 52.223-13,
Certification of Toxic Chemical Release Reporting; and
(2) Include in any resultant subcontract exceeding
$100,000 (including all options), the substance of this clause,
except this paragraph (e).
(End of clause)
52.223-15 Energy Efficiency in Energy-Consuming
Products.
As prescribed in 23.206, insert the following clause:
ENERGY EFFICIENCY IN ENERGY-CONSUMING PRODUCTS
(DEC 2007)
(a) Definition. As used in this clause—
“Energy-efficient product”— (1) Means a product that—
(i) Meets Department of Energy and Environmental
Protection Agency criteria for use of the Energy Star trademark label; or
(ii) Is in the upper 25 percent of efficiency for all similar products as designated by the Department of Energy’s
Federal Energy Management Program.
(2) The term “product” does not include any energyconsuming product or system designed or procured for combat or combat-related missions (42 U.S.C. 8259b).
(b) The Contractor shall ensure that energy-consuming
products are energy efficient products (i.e., ENERGY
STAR® products or FEMP-designated products) at the time
of contract award, for products that are—
(1) Delivered;
(2) Acquired by the Contractor for use in performing
services at a Federally-controlled facility;
(3) Furnished by the Contractor for use by the Government; or
52.2-138

(4) Specified in the design of a building or work, or
incorporated during its construction, renovation, or maintenance.
(c) The requirements of paragraph (b) apply to the Contractor (including any subcontractor) unless—
(1) The energy-consuming product is not listed in the
ENERGY STAR® Program or FEMP; or
(2) Otherwise approved in writing by the Contracting
Officer.
(d) Information about these products is available for—
(1) ENERGY STAR® at http://www.energystar.gov/
products; and
(2) FEMP at http://www1.eere.energy.gov/femp/
procurement/eep_requirements.html.
(End of clause)
52.223-16 IEEE 1680 Standard for the Environmental
Assessment of Personal Computer Products.
As prescribed in 23.706(b)(1), insert the following clause:
IEEE 1680 STANDARD FOR THE ENVIRONMENTAL
ASSESSMENT OF PERSONAL COMPUTER PRODUCTS
(DEC 2007)
(a) Definitions. As used in this clause—
“Computer monitor” means a video display unit used with
a computer.
“Desktop computer” means a computer designed for use
on a desk or table.
“Notebook computer” means a portable-style or laptopstyle computer system.
“Personal computer product” means a notebook computer,
a desktop computer, or a computer monitor, and any peripheral equipment that is integral to the operation of such items.
For example, the desktop computer together with the keyboard, the mouse, and the power cord would be a personal
computer product. Printers, copiers, and fax machines are not
included in peripheral equipment, as used in this definition.
(b) Under this contract, the Contractor shall deliver, furnish
for Government use, or furnish for contractor use at a Government-owned facility, only personal computer products that
at the time of submission of proposals were EPEAT Bronze
registered or higher. Bronze is the first level discussed in
clause 1.4 of the IEEE 1680 Standard for the Environmental
Assessment of Personal Computer Products.
(c) For information about the standard, see www.epeat.net.
(End of clause)
Alternate I (DEC 2007). As prescribed in 23.706(b)(2),
substitute the following paragraph (b) for paragraph (b) of the
basic clause:
(b) Under this contract, the Contractor shall deliver, furnish for Government use, or furnish for contractor use at a Gov-
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ernment-owned facility, only personal computer products that
at the time of submission of proposals were EPEAT Silver registered or higher. Silver is the second level discussed in clause
1.4 of the IEEE 1680 Standard for the Environmental Assessment of Personal Computer Products.

52.224-1 Privacy Act Notification.
As prescribed in 24.104, insert the following clause in
solicitations and contracts, when the design, development, or
operation of a system of records on individuals is required to
accomplish an agency function:
PRIVACY ACT NOTIFICATION (APR 1984)
The Contractor will be required to design, develop, or
operate a system of records on individuals, to accomplish an
agency function subject to the Privacy Act of 1974, Public
Law 93-579, December 31, 1974 (5 U.S.C. 552a) and applicable agency regulations. Violation of the Act may involve the
imposition of criminal penalties.
(End of clause)
52.224-2 Privacy Act.
As prescribed in 24.104, insert the following clause in
solicitations and contracts, when the design, development, or
operation of a system of records on individuals is required to
accomplish an agency function:
PRIVACY ACT (APR 1984)
(a) The Contractor agrees to—
(1) Comply with the Privacy Act of 1974 (the Act) and
the agency rules and regulations issued under the Act in the
design, development, or operation of any system of records on
individuals to accomplish an agency function when the contract specifically identifies—
(i) The systems of records; and
(ii) The design, development, or operation work that
the contractor is to perform;
(2) Include the Privacy Act notification contained in
this contract in every solicitation and resulting subcontract
and in every subcontract awarded without a solicitation, when
the work statement in the proposed subcontract requires the
redesign, development, or operation of a system of records on
individuals that is subject to the Act; and
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(3) Include this clause, including this paragraph (3), in
all subcontracts awarded under this contract which requires
the design, development, or operation of such a system of
records.
(b) In the event of violations of the Act, a civil action may
be brought against the agency involved when the violation
concerns the design, development, or operation of a system of
records on individuals to accomplish an agency function, and
criminal penalties may be imposed upon the officers or
employees of the agency when the violation concerns the
operation of a system of records on individuals to accomplish
an agency function. For purposes of the Act, when the contract
is for the operation of a system of records on individuals to
accomplish an agency function, the Contractor is considered
to be an employee of the agency.
(c)(1) “Operation of a system of records,” as used in this
clause, means performance of any of the activities associated
with maintaining the system of records, including the collection, use, and dissemination of records.
(2) “Record,” as used in this clause, means any item,
collection, or grouping of information about an individual that
is maintained by an agency, including, but not limited to, education, financial transactions, medical history, and criminal or
employment history and that contains the person’s name, or
the identifying number, symbol, or other identifying particular assigned to the individual, such as a fingerprint or voiceprint or a photograph.
(3) “System of records on individuals,” as used in this
clause, means a group of any records under the control of any
agency from which information is retrieved by the name of the
individual or by some identifying number, symbol, or other
identifying particular assigned to the individual.
(End of clause)
52.225-1 Buy American Act—Supplies.
As prescribed in 25.1101(a)(1), insert the following clause:
BUY AMERICAN ACT—SUPPLIES (JUNE 2003)
(a) Definitions. As used in this clause—
“Component” means an article, material, or supply incorporated directly into an end product.
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Subpart 32.10—Performance-Based
Payments
32.1000 Scope of subpart.
This subpart provides policy and procedures for performance-based payments under noncommercial purchases pursuant to Subpart 32.1.
32.1001 Policy.
(a) Performance-based payments are the preferred Government financing method when the contracting officer finds
them practical, and the contractor agrees to their use.
(b) Performance-based payments are contract financing
payments that are not payment for accepted items.
(c) Performance-based payments are fully recoverable, in
the same manner as progress payments, in the event of default.
(d) Performance-based payments are contract financing
payments and, therefore, are not subject to the interest-penalty
provisions of prompt payment (see Subpart 32.9). These payments shall be made in accordance with agency policy.
(e) Performance-based payments shall not be used for—
(1) Payments under cost-reimbursement line items;
(2) Contracts for architect-engineer services or construction, or for shipbuilding or ship conversion, alteration, or
repair, when the contracts provide for progress payments
based upon a percentage or stage of completion; or
(3) Contracts awarded through sealed bid procedures.
32.1002 Bases for performance-based payments.
Performance-based payments may be made on any of the
following bases:
(a) Performance measured by objective, quantifiable methods.
(b) Accomplishment of defined events.
(c) Other quantifiable measures of results.
32.1003 Criteria for use.
The contracting officer may use performance-based payments for individual orders and contracts provided—
(a) The contracting officer and offeror agree on the performance-based payment terms;
(b) The contract, individual order, or line item is a fixedprice type;
(c) For indefinite delivery contracts, the individual order
does not provide for progress payments; and
(d) For other than indefinite delivery contracts, the contract
does not provide for progress payments.
32.1004 Procedures.
Performance-based payments may be made either on a
whole contract or on a deliverable item basis, unless otherwise
prescribed by agency regulations. Financing payments to be
made on a whole contract basis are applicable to the entire
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contract, and not to specific deliverable items. Financing payments to be made on a deliverable item basis are applicable to
a specific individual deliverable item. (A deliverable item for
these purposes is a separate item with a distinct unit price.
Thus, a contract line item for 10 airplanes, with a unit price of
$1,000,000 each, has 10 deliverable items-the separate planes.
A contract line item for 1 lot of 10 airplanes, with a lot price
of $10,000,000, has only one deliverable item-the lot.)
(a) Establishing performance bases. (1) The basis for performance-based payments may be either specifically
described events (e.g., milestones) or some measurable criterion of performance. Each event or performance criterion that
will trigger a finance payment shall be an integral and necessary part of contract performance and shall be identified in the
contract, along with a description of what constitutes successful performance of the event or attainment of the performance
criterion. The signing of contracts or modifications, the exercise of options, the passage of time, or other such occurrences
do not represent meaningful efforts or actions and shall not be
identified as events or criteria for performance-based payments. An event need not be a critical event in order to trigger
a payment, but the Government must be able to readily verify
successful performance of each such event or performance
criterion.
(2) Events or criteria may be either severable or cumulative. The successful completion of a severable event or criterion is independent of the accomplishment of any other
event or criterion. Conversely, the successful accomplishment
of a cumulative event or criterion is dependent upon the previous accomplishment of another event. A contract may provide for more than one series of severable and/or cumulative
performance events or criteria performed in parallel. The contracting officer shall include the following in the contract:
(i) The contract shall not permit payment for a cumulative event or criterion until the dependent event or criterion
has been successfully completed.
(ii) The contract shall specifically identify severable
events or criteria.
(iii) The contract shall specifically identify cumulative events or criteria and identify which events or criteria are
preconditions for the successful achievement of each event or
criterion.
(iv) Because performance-based payments are contract financing, events or criteria shall not serve as a vehicle
to reward the contractor for completion of performance levels
over and above what is required for successful completion of
the contract.
(v) If payment of performance-based finance
amounts is on a deliverable item basis, each event or performance criterion shall be part of the performance necessary for
that deliverable item and shall be identified to a specific contract line item or subline item.
32.10-1
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(b) Establishing performance-based finance payment
amounts. (1) The contracting officer shall establish a complete, fully defined schedule of events or performance criteria
and payment amounts when negotiating contract terms. If a
contract action significantly affects the price, or event or performance criterion, the contracting officer responsible for
pricing the contract modification shall adjust the performance-based payment schedule appropriately.
(2) Total performance-based payments shall—
(i) Reflect prudent contract financing provided only
to the extent needed for contract performance (see 32.104(a));
and
(ii) Not exceed 90 percent of the contract price if on
a whole contract basis, or 90 percent of the delivery item price
if on a delivery item basis.
(3) The contract shall specifically state the amount of
each performance-based payment either as a dollar amount or
as a percentage of a specifically identified price (e.g., contract
price or unit price of the deliverable item). The payment of
contract financing has a cost to the Government in terms of
interest paid by the Treasury to borrow funds to make the payment. Because the contracting officer has wide discretion as
to the timing and amount of the performance-based payments,
the contracting officer shall ensure that—
(i) The total contract price is fair and reasonable, all
factors considered; and
(ii) Performance-based payment amounts are commensurate with the value of the performance event or performance criterion and are not expected to result in an
unreasonably low or negative level of contractor investment
in the contract. To confirm sufficient investment, the contracting officer may request expenditure profile information from
offerors, but only if other information in the proposal, or information otherwise available to the contracting officer, is
expected to be insufficient.
(4) Unless agency procedures prescribe the bases for
establishing performance-based payment amounts, contracting officers may establish them on any rational basis, including (but not limited to)—
(i) Engineering estimates of stages of completion;
(ii) Engineering estimates of hours or other measures
of effort to be expended in performance of an event or
achievement of a performance criterion; or
(iii) The estimated projected cost of performance of
particular events.
(5) When subsequent contract modifications are issued,
the contracting officer shall adjust the performance-based
payment schedule as necessary to reflect the actions required
by those contract modifications.
(c) Instructions for multiple appropriations. If there is
more than one appropriation account (or subaccount) funding
payments on the contract, the contracting officer shall provide
instructions to the Government payment office for distribu32.10-2
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tion of financing payments to the respective funds accounts.
Distribution instructions shall be consistent with the contract’s liquidation provisions.
(d) Liquidating performance-based finance payments. Performance-based amounts shall be liquidated by deducting a
percentage or a designated dollar amount from the delivery
payments. The contracting officer shall specify the liquidation
rate or designated dollar amount in the contract. The method
of liquidation shall ensure complete liquidation no later than
final payment.
(1) If the contracting officer establishes the performance-based payments on a delivery item basis, the liquidation amount for each line item is the percent of that delivery
item price that was previously paid under performance-based
finance payments or the designated dollar amount.
(2) If the performance-based finance payments are on a
whole contract basis, liquidation is by predesignated liquidation amounts or liquidation percentages.
(e) Competitive negotiated solicitations. (1) If a solicitation requests offerors to propose performance-based payments, the solicitation shall specify—
(i) What, if any, terms shall be included in all offers;
and
(ii) The extent to which and how offeror-proposed
performance-based payment terms will be evaluated. Unless
agencies prescribe other evaluation procedures, if the contracting officer anticipates that the cost of providing performance-based payments would have a significant impact on
determining the best value offer, the solicitation should state
that the evaluation of the offeror’s proposed prices will
include an adjustment to reflect the estimated cost to the Government of providing each offeror’s proposed performancebased payments (see Alternate I to the provision at
52.232-28).
(2) The contracting officer shall—
(i) Review the proposed terms to ensure they comply
with this section; and
(ii) Use the adjustment method at 32.205(c) if the
price is to be adjusted for evaluation purposes in accordance
with paragraph (e)(1)(ii) of this section.
32.1005 Solicitation provision and contract clause.
(a) Insert the clause at 52.232-32, Performance-Based Payments, in—
(1) Solicitations that may result in contracts providing
for performance-based payments; and
(2) Fixed-price contracts under which the Government
will provide performance-based payments.
(b)(1) Insert the solicitation provision at 52.232-28, Invitation to Propose Performance-Based Payments, in negotiated
solicitations that invite offerors to propose performancebased payments.
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32.1010

(2) Use the provision with its Alternate I in competitive
negotiated solicitations if the Government intends to adjust
proposed prices for proposal evaluation purposes (see
32.1004(e)).

sion or reduction of payments, whenever exercising the
Government’s rights to suspend or reduce performance-based
payments in accordance with paragraph (e) of the clause at
52.232-32, Performance-Based Payments.

32.1006 [Reserved]

32.1009 Title.
(a) Since the clause at 52.232-32, Performance-Based Payments, gives the Government title to the property described in
paragraph (f) of the clause, the contracting officer shall ensure
that the Government title is not compromised by other encumbrances. Ordinarily, the contracting officer, in the absence of
reason to believe otherwise, may rely upon the contractor’s
certification contained in the payment request.
(b) If the contracting officer becomes aware of any
arrangement or condition that would impair the Government’s
title to the property affected by the Performance-Based Payments clause, the contracting officer shall require additional
protective provisions.
(c) The existence of any such encumbrance is a violation
of the contractor’s obligations under the contract, and the contracting officer may, if necessary, suspend or reduce payments
under the terms of the Performance-Based Payments clause
covering failure to comply with a material requirement of the
contract. In addition, if the contractor fails to disclose an existing encumbrance in the certification, the contracting officer
should consult with legal counsel concerning possible violation of 31 U.S.C. 3729, the False Claims Act.

32.1007 Administration and payment of performancebased payments.
(a) Responsibility. The contracting officer responsible for
administering
performance-based
payments
(see
42.302(a)(12)) for the contract shall review and approve all
performance-based payments for that contract.
(b) Approval of financing requests. Unless otherwise provided in agency regulations, or by agreement with the appropriate payment official—
(1) The contracting officer shall be responsible for
receiving, approving, and transmitting all performance-based
payment requests to the appropriate payment office; and
(2) Each approval shall specify the amount to be paid,
necessary contractual information, and the appropriation
account(s) (see 32.1004(c)) to be charged for the payment.
(c) Reviews. The contracting officer is responsible for
determining what reviews are required for protection of the
Government’s interests. The contracting officer should consider the contractor’s experience, performance record, reliability, financial strength, and the adequacy of controls
established by the contractor for the administration of performance-based payments. Based upon the risk to the Government, post-payment reviews and verifications should
normally be arranged as considered appropriate by the contracting officer. If considered necessary by the contracting
officer, pre-payment reviews may be required.
(d) Incomplete performance. The contracting officer shall
not approve a performance-based payment until the specified
event or performance criterion has been successfully accomplished in accordance with the contract. If an event is cumulative, the contracting officer shall not approve the
performance-based payment unless all identified preceding
events or criteria are accomplished.
(e) Government-caused delay. Entitlement to a performance-based payment is solely on the basis of successful performance of the specified events or performance criteria.
However, if there is a Government-caused delay, the contracting officer may renegotiate the performance-based payment
schedule to facilitate contractor billings for any successfully
accomplished portions of the delayed event or criterion.
32.1008 Suspension or reduction of performance-based
payments.
The contracting officer shall apply the policy and procedures in paragraphs (a), (b), (c), and (e) of 32.503-6, Suspen-

32.1010 Risk of loss.
(a) Under the clause at 52.232-32, Performance-Based
Payments, and except for normal spoilage, the contractor
bears the risk for loss, theft, destruction, or damage to property affected by the clause, even though title is vested in the
Government, unless the Government has expressly assumed
this risk. The clauses prescribed in this regulation related to
performance-based payments, default, and terminations do
not constitute a Government assumption of risk.
(b) If a loss occurs in connection with property for which
the contractor bears the risk, and the property is needed for
performance, the contractor is obligated to repay the Government the performance-based payments related to the property.
(c) The contractor is not obligated to pay for the loss of
property for which the Government has assumed the risk of
loss. However, a serious loss may impede the satisfactory
progress of contract performance, so that the contracting
officer may need to act under paragraph (e)(2) of the Performance-Based Payments clause. In addition, while the contractor is not required to repay previous performance-based
payments in the event of a loss for which the Government has
assumed the risk, such a loss may prevent the contractor from
making the certification required by the Performance-Based
Payments clause.
32.10-3
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payment office may make payment on the following working
day without incurring a late payment interest penalty.
(i) The designated billing office received a proper
invoice.
(ii) The Government processed a receiving report or
other Government documentation authorizing payment, and
there was no disagreement over quantity, quality, or Contractor compliance with any contract term or condition.
(iii) In the case of a final invoice for any balance of
funds due the Contractor for supplies delivered or services
performed, the amount was not subject to further contract settlement actions between the Government and the Contractor.
(5) Computing penalty amount. The Government will
compute the interest penalty in accordance with the Office of
Management and Budget prompt payment regulations at
5 CFR Part 1315.
(i) For the sole purpose of computing an interest penalty that might be due the Contractor, Government acceptance
is deemed to occur constructively on the 7th day (unless otherwise specified in this contract) after the Contractor delivers
the supplies or performs the services in accordance with the
terms and conditions of the contract, unless there is a disagreement over quantity, quality, or Contractor compliance with a
contract provision. If actual acceptance occurs within the constructive acceptance period, the Government will base the
determination of an interest penalty on the actual date of
acceptance. The constructive acceptance requirement does
not, however, compel Government officials to accept supplies
or services, perform contract administration functions, or
make payment prior to fulfilling their responsibilities.
(ii) The prompt payment regulations at
5 CFR 1315.10(c) do not require the Government to pay interest penalties if payment delays are due to disagreement
between the Government and the Contractor over the payment
amount or other issues involving contract compliance, or on
amounts temporarily withheld or retained in accordance with
the terms of the contract. The Government and the Contractor
shall resolve claims involving disputes and any interest that
may be payable in accordance with the clause at
FAR 52.233-1, Disputes.
(6) Discounts for prompt payment. The designated payment office will pay an interest penalty automatically, without
request from the Contractor, if the Government takes a discount for prompt payment improperly. The Government will
calculate the interest penalty in accordance with the prompt
payment regulations at 5 CFR Part 1315.
(7) Additional interest penalty. (i) The designated payment office will pay a penalty amount, calculated in accordance with the prompt payment regulations at 5 CFR
Part 1315 in addition to the interest penalty amount only if—
(A) The Government owes an interest penalty of
$1 or more;
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(B) The designated payment office does not pay
the interest penalty within 10 days after the date the invoice
amount is paid; and
(C) The Contractor makes a written demand to the
designated payment office for additional penalty payment, in
accordance with paragraph (a)(7)(ii) of this clause, postmarked not later than 40 days after the invoice amount is paid.
(ii)(A) The Contractor shall support written demands
for additional penalty payments with the following data. The
Government will not request any additional data. The Contractor shall—
(1) Specifically assert that late payment interest is due under a specific invoice, and request payment of all
overdue late payment interest penalty and such additional
penalty as may be required;
(2) Attach a copy of the invoice on which the
unpaid late payment interest is due; and
(3) State that payment of the principal has been
received, including the date of receipt.
(B) If there is no postmark or the postmark is
illegible—
(1) The designated payment office that
receives the demand will annotate it with the date of receipt,
provided the demand is received on or before the 40th day
after payment was made; or
(2) If the designated payment office fails to
make the required annotation, the Government will determine
the demand’s validity based on the date the Contractor has
placed on the demand, provided such date is no later than the
40th day after payment was made.
(iii) The additional penalty does not apply to payments regulated by other Government regulations
(e.g., payments under utility contracts subject to tariffs and
regulation).
(b) Contract financing payment. If this contract provides
for contract financing, the Government will make contract
financing payments in accordance with the applicable contract financing clause.
(c) Fast payment procedure due dates. If this contract contains the clause at 52.213-1, Fast Payment Procedure, payments will be made within 15 days after the date of receipt of
the invoice.
(d) Overpayments. If the Contractor becomes aware of a
duplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing or
invoice payment, the Contractor shall immediately notify the
Contracting Officer and request instructions for disposition of
the overpayment.
(End of clause)
Alternate I (Feb 2002). As prescribed in 32.908(c)(3), add
the following paragraph (e) to the basic clause:
52.2-219
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(e) Invoices for interim payments. For interim payments
under this cost-reimbursement contract for services—
(1) Paragraphs (a)(2), (a)(3), (a)(4)(ii), (a)(4)(iii), and
(a)(5)(i) do not apply;
(2) For purposes of computing late payment interest
penalties that may apply, the due date for payment is the
30th day after the designated billing office receives a proper
invoice; and
(3) The contractor shall submit invoices for interim payments in accordance with paragraph (a) of FAR 52.216-7,
Allowable Cost and Payment. If the invoice does not comply
with contract requirements, it will be returned within 7 days
after the date the designated billing office received the invoice.

52.232-26 Prompt Payment for Fixed-Price ArchitectEngineer Contracts.
As prescribed in 32.908(a), insert the following clause:
PROMPT PAYMENT FOR FIXED-PRICE ARCHITECTENGINEER CONTRACTS (OCT 2003)
Notwithstanding any other payment terms in this contract,
the Government will make invoice payments under the terms
and conditions specified in this clause. The Government considers payment as being made on the day a check is dated or
the date of an electronic funds transfer. Definitions of pertinent terms are set forth in sections 2.101, 32.001, and 32.902
of the Federal Acquisition Regulation. All days referred to in
this clause are calendar days, unless otherwise specified.
(However, see paragraph (a)(3) of this clause concerning payments due on Saturdays, Sundays, and legal holidays.)
(a) Invoice payments— (1) Due date. The due date for
making invoice payments is—
(i) For work or services completed by the Contractor,
the later of the following two events:
(A) The 30th day after the designated billing
office receives a proper invoice from the Contractor (except
as provided in paragraph (a)(1)(iii) of this clause).
(B) The 30th day after Government acceptance of
the work or services completed by the Contractor. For a final
invoice, when the payment amount is subject to contract settlement actions (e.g., release of claims), acceptance is deemed
to occur on the effective date of the settlement.
(ii) The due date for progress payments is the
30th day after Government approval of Contractor estimates
of work or services accomplished.
(iii) If the designated billing office fails to annotate
the invoice or payment request with the actual date of receipt
at the time of receipt, the payment due date is the 30th day
after the date of the Contractor’s invoice or payment request,
provided the designated billing office receives a proper
invoice or payment request and there is no disagreement over
quantity, quality, or Contractor compliance with contract
requirements.
52.2-220
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(2) Contractor's invoice. The Contractor shall prepare
and submit invoices to the designated billing office specified
in the contract. A proper invoice must include the items listed
in paragraphs (a)(2)(i) through (a)(2)(x) of this clause. If the
invoice does not comply with these requirements, the designated billing office will return it within 7 days after receipt,
with the reasons why it is not a proper invoice. When computing any interest penalty owed the Contractor, the Government
will take into account if the Government notifies the Contractor of an improper invoice in an untimely manner.
(i) Name and address of the Contractor.
(ii) Invoice date and invoice number. (The Contractor should date invoices as close as possible to the date of
mailing or transmission.)
(iii) Contract number or other authorization for work
or services performed (including order number and contract
line item number).
(iv) Description of work or services performed.
(v) Delivery and payment terms (e.g., discount for
prompt payment terms).
(vi) Name and address of Contractor official to
whom payment is to be sent (must be the same as that in the
contract or in a proper notice of assignment).
(vii) Name (where practicable), title, phone number,
and mailing address of person to notify in the event of a defective invoice.
(viii) Taxpayer Identification Number (TIN). The
Contractor shall include its TIN on the invoice only if required
elsewhere in this contract.
(ix) Electronic funds transfer (EFT) banking
information.
(A) The Contractor shall include EFT banking
information on the invoice only if required elsewhere in this
contract.
(B) If EFT banking information is not required to
be on the invoice, in order for the invoice to be a proper
invoice, the Contractor shall have submitted correct EFT
banking information in accordance with the applicable solicitation provision (e.g., 52.232-38, Submission of Electronic
Funds Transfer Information with Offer), contract clause
(e.g., 52.232-33, Payment by Electronic Funds Transfer—
Central Contractor Registration, or 52.232-34, Payment by
Electronic Funds Transfer—Other Than Central Contractor
Registration), or applicable agency procedures.
(C) EFT banking information is not required if the
Government waived the requirement to pay by EFT.
(x) Any other information or documentation
required by the contract.
(3) Interest penalty. The designated payment office will
pay an interest penalty automatically, without request from
the Contractor, if payment is not made by the due date and the
conditions listed in paragraphs (a)(3)(i) through (a)(3)(iii) of
this clause are met, if applicable. However, when the due date
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falls on a Saturday, Sunday, or legal holiday, the designated
payment office may make payment on the following working
day without incurring a late payment interest penalty.
(i) The designated billing office received a proper
invoice.
(ii) The Government processed a receiving report or
other Government documentation authorizing payment and
there was no disagreement over quantity, quality, Contractor
compliance with any contract term or condition, or requested
progress payment amount.
(iii) In the case of a final invoice for any balance of
funds due the Contractor for work or services performed, the
amount was not subject to further contract settlement actions
between the Government and the Contractor.
(4) Computing penalty amount. The Government will
compute the interest penalty in accordance with the Office of
Management and Budget prompt payment regulations at
5 CFR Part 1315.
(i) For the sole purpose of computing an interest penalty that might be due the Contractor, Government acceptance
or approval is deemed to occur constructively as shown in
paragraphs (a)(4)(i)(A) and (B) of this clause. If actual acceptance or approval occurs within the constructive acceptance or
approval period, the Government will base the determination
of an interest penalty on the actual date of acceptance or
approval. Constructive acceptance or constructive approval
requirements do not apply if there is a disagreement over
quantity, quality, Contractor compliance with a contract provision, or requested progress payment amounts. These
requirements also do not compel Government officials to
accept work or services, approve Contractor estimates, perform contract administration functions, or make payment
prior to fulfilling their responsibilities.
(A) For work or services completed by the Contractor, Government acceptance is deemed to occur constructively on the 7th day after the Contractor completes the work
or services in accordance with the terms and conditions of the
contract.
(B) For progress payments, Government approval
is deemed to occur on the 7th day after the designated billing
office receives the Contractor estimates.
(ii) The prompt payment regulations at
5 CFR 1315.10(c) do not require the Government to pay interest penalties if payment delays are due to disagreement
between the Government and the Contractor over the payment
amount or other issues involving contract compliance, or on
amounts temporarily withheld or retained in accordance with
the terms of the contract. The Government and the Contractor
shall resolve claims involving disputes, and any interest that
may be payable in accordance with the clause at
FAR 52.233-1, Disputes.
(5) Discounts for prompt payment. The designated payment office will pay an interest penalty automatically, without
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request from the Contractor, if the Government takes a discount for prompt payment improperly. The Government will
calculate the interest penalty in accordance with 5 CFR
Part 1315.
(6) Additional interest penalty. (i) The designated payment office will pay a penalty amount, calculated in accordance with the prompt payment regulations at 5 CFR
Part 1315, in addition to the interest penalty amount only if—
(A) The Government owes an interest penalty of
$1 or more;
(B) The designated payment office does not pay
the interest penalty within 10 days after the date the invoice
amount is paid; and
(C) The contractor makes a written demand to the
designated payment office for additional penalty payment, in
accordance with paragraph (a)(6)(ii) of this clause, postmarked not later than 40 days after the date the invoice
amount is paid.
(ii)(A) The Contractor shall support written demands
for additional penalty payments with the following data. The
Government will not request any additional data. The Contractor shall—
(1) Specifically assert that late payment interest is due under a specific invoice, and request payment of all
overdue late payment interest penalty and such additional
penalty as may be required;
(2) Attach a copy of the invoice on which the
unpaid late payment interest is due; and
(3) State that payment of the principal has been
received, including the date of receipt.
(B) If there is no postmark or the postmark is
illegible—
(1) The designated payment office that
receives the demand will annotate it with the date of receipt,
provided the demand is received on or before the 40th day
after payment was made; or
(2) If the designated payment office fails to
make the required annotation, the Government will determine
the demand’s validity based on the date the Contractor has
placed on the demand, provided such date is no later than the
40th day after payment was made.
(iii) The additional penalty does not apply to payments regulated by other Government regulations
(e.g., payments under utility contracts subject to tariffs and
regulation).
(b) Contract financing payments. If this contract provides
for contract financing, the Government will make contract
financing payments in accordance with the applicable contract financing clause.
(c) Overpayments. If the Contractor becomes aware of a
duplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing or
invoice payment, the Contractor shall immediately notify the
(FAC 2005–06)
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Contracting Officer and request instructions for disposition of
the overpayment.
(End of clause)
52.232-27 Prompt Payment for Construction Contracts.
As prescribed in 32.908(b), insert the following clause:
PROMPT PAYMENT FOR CONSTRUCTION CONTRACTS
(SEPT 2005)
Notwithstanding any other payment terms in this contract,
the Government will make invoice payments under the terms
and conditions specified in this clause. The Government considers payment as being made on the day a check is dated or
the date of an electronic funds transfer. Definitions of pertinent terms are set forth in sections 2.101, 32.001, and 32.902
of the Federal Acquisition Regulation. All days referred to in
this clause are calendar days, unless otherwise specified.
(However, see paragraph (a)(3) concerning payments due on
Saturdays, Sundays, and legal holidays.)
(a) Invoice payments— (1) Types of invoice payments. For
purposes of this clause, there are several types of invoice payments that may occur under this contract, as follows:
(i) Progress payments, if provided for elsewhere in
this contract, based on Contracting Officer approval of the
estimated amount and value of work or services performed,
including payments for reaching milestones in any project.
(A) The due date for making such payments is
14 days after the designated billing office receives a proper
payment request. If the designated billing office fails to annotate the payment request with the actual date of receipt at the
time of receipt, the payment due date is the 14th day after the
date of the Contractor’s payment request, provided the designated billing office receives a proper payment request and
there is no disagreement over quantity, quality, or Contractor
compliance with contract requirements.
(B) The due date for payment of any amounts
retained by the Contracting Officer in accordance with the
clause at 52.232-5, Payments Under Fixed-Price Construction
Contracts, is as specified in the contract or, if not specified,
30 days after approval by the Contracting Officer for release
to the Contractor.
(ii) Final payments based on completion and acceptance of all work and presentation of release of all claims
against the Government arising by virtue of the contract, and
payments for partial deliveries that have been accepted by the
Government (e.g., each separate building, public work, or
other division of the contract for which the price is stated separately in the contract).
(A) The due date for making such payments is the
later of the following two events:
(1) The 30th day after the designated billing
office receives a proper invoice from the Contractor.
52.2-222

(2) The 30th day after Government acceptance
of the work or services completed by the Contractor. For a
final invoice when the payment amount is subject to contract
settlement actions (e.g., release of claims), acceptance is
deemed to occur on the effective date of the contract
settlement.
(B) If the designated billing office fails to annotate the invoice with the date of actual receipt at the time of
receipt, the invoice payment due date is the 30th day after the
date of the Contractor’s invoice, provided the designated billing office receives a proper invoice and there is no disagreement over quantity, quality, or Contractor compliance with
contract requirements.
(2) Contractor's invoice. The Contractor shall prepare
and submit invoices to the designated billing office specified
in the contract. A proper invoice must include the items listed
in paragraphs (a)(2)(i) through (a)(2)(xi) of this clause. If the
invoice does not comply with these requirements, the designated billing office must return it within 7 days after receipt,
with the reasons why it is not a proper invoice. When computing any interest penalty owed the Contractor, the Government
will take into account if the Government notifies the Contractor of an improper invoice in an untimely manner.
(i) Name and address of the Contractor.
(ii) Invoice date and invoice number. (The Contractor should date invoices as close as possible to the date of
mailing or transmission.)
(iii) Contract number or other authorization for work
or services performed (including order number and contract
line item number).
(iv) Description of work or services performed.
(v) Delivery and payment terms (e.g., discount for
prompt payment terms).
(vi) Name and address of Contractor official to
whom payment is to be sent (must be the same as that in the
contract or in a proper notice of assignment).
(vii) Name (where practicable), title, phone number,
and mailing address of person to notify in the event of a defective invoice.
(viii) For payments described in paragraph (a)(1)(i)
of this clause, substantiation of the amounts requested and
certification in accordance with the requirements of the clause
at 52.232-5, Payments Under Fixed-Price Construction
Contracts.
(ix) Taxpayer Identification Number (TIN). The
Contractor shall include its TIN on the invoice only if required
elsewhere in this contract.
(x) Electronic funds transfer (EFT) banking
information.
(A) The Contractor shall include EFT banking
information on the invoice only if required elsewhere in this
contract.
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(B) If EFT banking information is not required to
be on the invoice, in order for the invoice to be a proper
invoice, the Contractor shall have submitted correct EFT
banking information in accordance with the applicable solicitation provision (e.g., 52.232-38, Submission of Electronic
Funds Transfer Information with Offer), contract clause
(e.g., 52.232-33, Payment by Electronic Funds Transfer—
Central Contractor Registration, or 52.232-34, Payment by
Electronic Funds Transfer—Other Than Central Contractor
Registration), or applicable agency procedures.
(C) EFT banking information is not required if the
Government waived the requirement to pay by EFT.
(xi) Any other information or documentation
required by the contract.
(3) Interest penalty. The designated payment office will
pay an interest penalty automatically, without request from
the Contractor, if payment is not made by the due date and the
conditions listed in paragraphs (a)(3)(i) through (a)(3)(iii) of
this clause are met, if applicable. However, when the due date
falls on a Saturday, Sunday, or legal holiday, the designated
payment office may make payment on the following working
day without incurring a late payment interest penalty.
(i) The designated billing office received a proper
invoice.
(ii) The Government processed a receiving report or
other Government documentation authorizing payment and
there was no disagreement over quantity, quality, Contractor
compliance with any contract term or condition, or requested
progress payment amount.
(iii) In the case of a final invoice for any balance of
funds due the Contractor for work or services performed, the
amount was not subject to further contract settlement actions
between the Government and the Contractor.
(4) Computing penalty amount. The Government will
compute the interest penalty in accordance with the Office of
Management and Budget prompt payment regulations at
5 CFR Part 1315.
(i) For the sole purpose of computing an interest penalty that might be due the Contractor for payments described
in paragraph (a)(1)(ii) of this clause, Government acceptance
or approval is deemed to occur constructively on the 7th day
after the Contractor has completed the work or services in
accordance with the terms and conditions of the contract. If
actual acceptance or approval occurs within the constructive
acceptance or approval period, the Government will base the
determination of an interest penalty on the actual date of
acceptance or approval. Constructive acceptance or constructive approval requirements do not apply if there is a disagreement over quantity, quality, or Contractor compliance with a
contract provision. These requirements also do not compel
Government officials to accept work or services, approve
Contractor estimates, perform contract administration func-

52.232-27
tions, or make payment prior to fulfilling their
responsibilities.
(ii) The prompt payment regulations at
5 CFR 1315.10(c) do not require the Government to pay interest penalties if payment delays are due to disagreement
between the Government and the Contractor over the payment
amount or other issues involving contract compliance, or on
amounts temporarily withheld or retained in accordance with
the terms of the contract. The Government and the Contractor
shall resolve claims involving disputes, and any interest that
may be payable in accordance with the clause at
FAR 52.233-1, Disputes.
(5) Discounts for prompt payment. The designated payment office will pay an interest penalty automatically, without
request from the Contractor, if the Government takes a discount for prompt payment improperly. The Government will
calculate the interest penalty in accordance with the prompt
payment regulations at 5 CFR Part 1315.
(6) Additional interest penalty. (i) The designated payment office will pay a penalty amount, calculated in accordance with the prompt payment regulations at 5 CFR
Part 1315 in addition to the interest penalty amount only if—
(A) The Government owes an interest penalty of
$1 or more;
(B) The designated payment office does not pay
the interest penalty within 10 days after the date the invoice
amount is paid; and
(C) The Contractor makes a written demand to the
designated payment office for additional penalty payment, in
accordance with paragraph (a)(6)(ii) of this clause, postmarked not later than 40 days after the date the invoice
amount is paid.
(ii)(A) The Contractor shall support written demands
for additional penalty payments with the following data. The
Government will not request any additional data. The Contractor shall—
(1) Specifically assert that late payment interest is due under a specific invoice, and request payment of all
overdue late payment interest penalty and such additional
penalty as may be required;
(2) Attach a copy of the invoice on which the
unpaid late payment interest was due; and
(3) State that payment of the principal has been
received, including the date of receipt.
(B) If there is no postmark or the postmark is
illegible—
(1) The designated payment office that
receives the demand will annotate it with the date of receipt
provided the demand is received on or before the 40th day
after payment was made; or
(2) If the designated payment office fails to
make the required annotation, the Government will determine
the demand’s validity based on the date the Contractor has
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placed on the demand, provided such date is no later than the
40th day after payment was made.
(b) Contract financing payments. If this contract provides
for contract financing, the Government will make contract
financing payments in accordance with the applicable contract financing clause.
(c) Subcontract clause requirements. The Contractor shall
include in each subcontract for property or services (including
a material supplier) for the purpose of performing this contract
the following:
(1) Prompt payment for subcontractors. A payment
clause that obligates the Contractor to pay the subcontractor
for satisfactory performance under its subcontract not later
than 7 days from receipt of payment out of such amounts as
are paid to the Contractor under this contract.
(2) Interest for subcontractors. An interest penalty
clause that obligates the Contractor to pay to the subcontractor
an interest penalty for each payment not made in accordance
with the payment clause—
(i) For the period beginning on the day after the
required payment date and ending on the date on which payment of the amount due is made; and
(ii) Computed at the rate of interest established by
the Secretary of the Treasury, and published in the Federal
Register, for interest payments under section 12 of the Contract Disputes Act of 1978 (41 U.S.C. 611) in effect at the
time the Contractor accrues the obligation to pay an interest
penalty.
(3) Subcontractor clause flowdown. A clause requiring
each subcontractor to—
(i) Include a payment clause and an interest penalty
clause conforming to the standards set forth in
paragraphs (c)(1) and (c)(2) of this clause in each of its subcontracts; and
(ii) Require each of its subcontractors to include such
clauses in their subcontracts with each lower-tier subcontractor or supplier.
(d) Subcontract clause interpretation. The clauses required
by paragraph (c) of this clause shall not be construed to impair
the right of the Contractor or a subcontractor at any tier to
negotiate, and to include in their subcontract, provisions
that—
(1) Retainage permitted. Permit the Contractor or a subcontractor to retain (without cause) a specified percentage of
each progress payment otherwise due to a subcontractor for
satisfactory performance under the subcontract without incurring any obligation to pay a late payment interest penalty, in
accordance with terms and conditions agreed to by the parties
to the subcontract, giving such recognition as the parties deem
appropriate to the ability of a subcontractor to furnish a performance bond and a payment bond;
(2) Withholding permitted. Permit the Contractor or
subcontractor to make a determination that part or all of the
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subcontractor’s request for payment may be withheld in
accordance with the subcontract agreement; and
(3) Withholding requirements. Permit such withholding
without incurring any obligation to pay a late payment penalty
if—
(i) A notice conforming to the standards of
paragraph (g) of this clause previously has been furnished to
the subcontractor; and
(ii) The Contractor furnishes to the Contracting
Officer a copy of any notice issued by a Contractor pursuant
to paragraph (d)(3)(i) of this clause.
(e) Subcontractor withholding procedures. If a Contractor,
after making a request for payment to the Government but
before making a payment to a subcontractor for the subcontractor’s performance covered by the payment request, discovers that all or a portion of the payment otherwise due such
subcontractor is subject to withholding from the subcontractor
in accordance with the subcontract agreement, then the Contractor shall—
(1) Subcontractor notice. Furnish to the subcontractor a
notice conforming to the standards of paragraph (g) of this
clause as soon as practicable upon ascertaining the cause giving rise to a withholding, but prior to the due date for subcontractor payment;
(2) Contracting Officer notice. Furnish to the Contracting Officer, as soon as practicable, a copy of the notice furnished to the subcontractor pursuant to paragraph (e)(1) of
this clause;
(3) Subcontractor progress payment reduction. Reduce
the subcontractor’s progress payment by an amount not to
exceed the amount specified in the notice of withholding furnished under paragraph (e)(1) of this clause;
(4) Subsequent subcontractor payment. Pay the subcontractor as soon as practicable after the correction of the identified subcontract performance deficiency, and—
(i) Make such payment within—
(A) Seven days after correction of the identified
subcontract performance deficiency (unless the funds therefor
must be recovered from the Government because of a reduction under paragraph (e)(5)(i)) of this clause; or
(B) Seven days after the Contractor recovers such
funds from the Government; or
(ii) Incur an obligation to pay a late payment interest
penalty computed at the rate of interest established by the Secretary of the Treasury, and published in the Federal Register,
for interest payments under section 12 of the Contracts Disputes Act of 1978 (41 U.S.C. 611) in effect at the time the
Contractor accrues the obligation to pay an interest penalty;
(5) Notice to Contracting Officer. Notify the Contracting Officer upon—
(i) Reduction of the amount of any subsequent certified application for payment; or
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(ii) Payment to the subcontractor of any withheld
amounts of a progress payment, specifying—
(A) The amounts withheld under paragraph (e)(1)
of this clause; and
(B) The dates that such withholding began and
ended; and
(6) Interest to Government. Be obligated to pay to the
Government an amount equal to interest on the withheld payments (computed in the manner provided in
31 U.S.C. 3903(c)(1)), from the 8th day after receipt of the
withheld amounts from the Government until—
(i) The day the identified subcontractor performance
deficiency is corrected; or
(ii) The date that any subsequent payment is reduced
under paragraph (e)(5)(i) of this clause.
(f) Third-party deficiency reports— (1) Withholding from
subcontractor. If a Contractor, after making payment to a firsttier subcontractor, receives from a supplier or subcontractor of
the first-tier subcontractor (hereafter referred to as a "secondtier subcontractor") a written notice in accordance with the
Miller Act (40 U.S.C. 3133), asserting a deficiency in such
first-tier subcontractor’s performance under the contract for
which the Contractor may be ultimately liable, and the Contractor determines that all or a portion of future payments otherwise due such first-tier subcontractor is subject to
withholding in accordance with the subcontract agreement,
the Contractor may, without incurring an obligation to pay an
interest penalty under paragraph (e)(6) of this clause—
(i) Furnish to the first-tier subcontractor a notice conforming to the standards of paragraph (g) of this clause as
soon as practicable upon making such determination; and
(ii) Withhold from the first-tier subcontractor’s next
available progress payment or payments an amount not to
exceed the amount specified in the notice of withholding furnished under paragraph (f)(1)(i) of this clause.
(2) Subsequent payment or interest charge. As soon as
practicable, but not later than 7 days after receipt of satisfactory written notification that the identified subcontract performance deficiency has been corrected, the Contractor shall—
(i)
Pay
the
amount
withheld
under
paragraph (f)(1)(ii) of this clause to such first-tier subcontractor; or
(ii) Incur an obligation to pay a late payment interest
penalty to such first-tier subcontractor computed at the rate of
interest established by the Secretary of the Treasury, and published in the Federal Register, for interest payments under
section 12 of the Contracts Disputes Act of 1978
(41 U.S.C. 611) in effect at the time the Contractor accrues the
obligation to pay an interest penalty.
(g) Written notice of subcontractor withholding. The Contractor shall issue a written notice of any withholding to a subcontractor (with a copy furnished to the Contracting Officer),
specifying—
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(1) The amount to be withheld;
(2) The specific causes for the withholding under the
terms of the subcontract; and
(3) The remedial actions to be taken by the subcontractor in order to receive payment of the amounts withheld.
(h) Subcontractor payment entitlement. The Contractor
may not request payment from the Government of any amount
withheld or retained in accordance with paragraph (d) of this
clause until such time as the Contractor has determined and
certified to the Contracting Officer that the subcontractor is
entitled to the payment of such amount.
(i) Prime-subcontractor disputes. A dispute between the
Contractor and subcontractor relating to the amount or entitlement of a subcontractor to a payment or a late payment
interest penalty under a clause included in the subcontract pursuant to paragraph (c) of this clause does not constitute a dispute to which the Government is a party. The Government
may not be interpleaded in any judicial or administrative proceeding involving such a dispute.
(j) Preservation of prime-subcontractor rights. Except as
provided in paragraph (i) of this clause, this clause shall not
limit or impair any contractual, administrative, or judicial
remedies otherwise available to the Contractor or a subcontractor in the event of a dispute involving late payment or nonpayment by the Contractor or deficient subcontract
performance or nonperformance by a subcontractor.
(k) Non-recourse for prime contractor interest penalty.
The Contractor’s obligation to pay an interest penalty to a subcontractor pursuant to the clauses included in a subcontract
under paragraph (c) of this clause shall not be construed to be
an obligation of the Government for such interest penalty. A
cost-reimbursement claim may not include any amount for
reimbursement of such interest penalty.
(l) Overpayments. If the Contractor becomes aware of a
duplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing or
invoice payment, the Contractor shall immediately notify the
Contracting Officer and request instructions for disposition of
the overpayment.
(End of clause)
52.232-28 Invitation to Propose Performance-Based
Payments.
As prescribed in 32.1005(b)(1), insert the following
provision:
INVITATION TO PROPOSE PERFORMANCE-BASED
PAYMENTS (MAR 2000)
(a) The Government invites the offeror to propose terms
under which the Government will make performance-based
contract financing payments during contract performance.
The Government will consider performance-based payment
financing terms proposed by the offeror in the evaluation of
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the offeror’s proposal. The Contracting Officer will incorporate the financing terms of the successful offeror and the
FAR clause,
Performance-Based
Payments,
at
FAR 52.232-32, in any resulting contract.
(b) In the event of any conflict between the terms proposed
by the offeror and the terms in the clause at FAR 52.232-32,
Performance-Based Payments, the terms of the clause at
FAR 52.232-32 shall govern.
(c) The Contracting Officer will not accept the offeror’s
proposed performance-based payment financing if the financing does not conform to the following limitations:
(1) The Government will make delivery payments only
for supplies delivered and accepted, or services rendered and
accepted in accordance with the payment terms of this
contract.
(2) The terms and conditions of the performance-based
payments must—
(i) Comply with FAR 32.1004;
(ii) Be reasonable and consistent with all other technical and cost information included in the offeror’s proposal;
and
(iii) Their total shall not exceed 90 percent of the
contract price if on a whole contract basis, or 90 percent of the
delivery item price if on a delivery item basis.
(3) The terms and conditions of the performance-based
financing must be in the best interests of the Government.
(d) The offeror’s proposal of performance-based payment
financing shall include the following:
(1) The proposed contractual language describing the
performance-based payments (see FAR 32.1004 for appropriate criteria for establishing performance bases and performance-based finance payment amounts).
(2) A listing of—
(i) The projected performance-based payment dates
and the projected payment amounts; and
(ii) The projected delivery date and the projected
payment amount.
(3) Information addressing the Contractor’s investment
in the contract.
(e) Evaluation of the offeror’s proposed prices and financing terms will include whether the offeror’s proposed performance-based payment events and payment amounts are
reasonable and consistent with all other terms and conditions
of the offeror’s proposal.
(End of provision)
Alternate I
(Mar 2000).
As
prescribed
in
FAR 32.1005(b)(2), add the following paragraph (f) to the
basic provision:
(f) The Government will adjust each proposed price to
reflect the cost of providing the proposed performance-based
payments to determine the total cost to the Government of that
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particular combination of price and performance-based financing. The Government will make the adjustment using the procedure described in FAR 32.205(c).

52.232-29 Terms for Financing of Purchases of
Commercial Items.
As prescribed in 32.206(b)(2), insert the following clause:
TERMS FOR FINANCING OF PURCHASES OF COMMERCIAL
ITEMS (FEB 2002)
(a) Contractor entitlement to financing payments. The
Contractor may request, and the Government shall pay, a contract financing payment as specified elsewhere in this contract
when: the payment requested is properly due in accordance
with this contract; the supplies deliverable or services due
under the contract will be delivered or performed in accordance with the contract; and there has been no impairment or
diminution of the Government’s security under this contract.
(b) Special terms regarding termination for cause. If this
contract is terminated for cause, the Contractor shall, on
demand, repay to the Government the amount of unliquidated
contract financing payments. The Government shall be liable
for no payment except as provided by the Termination for
Cause paragraph of the clause at 52.212-4, Contract Terms
and Conditions—Commercial Items.
(c) Security for Government financing. In the event the
Contractor fails to provide adequate security, as required in
this contract, no financing payment shall be made under this
contract. Upon receipt of adequate security, financing payments shall be made, including all previous payments to
which the Contractor is entitled, in accordance with the terms
of the provisions for contract financing. If at any time the Contracting Officer determines that the security provided by the
Contractor is insufficient, the Contractor shall promptly provide such additional security as the Contracting Officer determines necessary. In the event the Contractor fails to provide
such additional security, the Contracting Officer may collect
or liquidate such security that has been provided and suspend
further payments to the Contractor; and the Contractor shall
repay to the Government the amount of unliquidated financing payments as the Contracting Officer at his sole discretion
deems repayable.
(d) Reservation of rights. (1) No payment or other action
by the Government under this clause shall—
(i) Excuse the Contractor from performance of obligations under this contract; or
(ii) Constitute a waiver of any of the rights or remedies of the parties under the contract.
(2) The Government’s rights and remedies under this
clause—
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(i) Shall not be exclusive, but rather shall be in addition to any other rights and remedies provided by law or this
contract; and
(ii) Shall not be affected by delayed, partial, or omitted exercise of any right, remedy, power, or privilege, nor shall
such exercise or any single exercise preclude or impair any
further exercise under this clause or the exercise of any other
right, power, or privilege of the Government.
(e) Content of Contractor's request for financing payment.
The Contractor’s request for financing payment shall contain
the following:
(1) The name and address of the Contractor;
(2) The date of the request for financing payment;
(3) The contract number and/or other identifier of the
contract or order under which the request is made; and
(4) An appropriately itemized and totaled statement of
the financing payments requested and such other information
as is necessary for computation of the payment, prepared in
accordance with the direction of the Contracting Officer.
(f) Limitation on frequency of financing payments. Contractor financing payments shall be provided no more frequently than monthly.
(g) Dates for payment. A payment under this clause is a
contract financing payment and not subject to the interest penalty provisions of the Prompt Payment Act. The designated
payment office will pay approved payment requests within
30 days of submittal of a proper request for payment.
(h) Conflict between terms of offeror and clause. In the
event of any conflict between the terms proposed by the offeror in response to an invitation to propose financing terms
(52.232-31) and the terms in this clause, the terms of this
clause shall govern.
(End of clause)
52.232-30 Installment Payments for Commercial Items.
As prescribed in 32.206(g), insert the following clause:
INSTALLMENT PAYMENTS FOR COMMERCIAL ITEMS
(OCT 1995)
(a) Contractor entitlement to financing payments. The
Contractor may request, and the Government shall pay, a contract financing installment payment as specified in this contract when: the payment requested is properly due in
accordance with this contract; the supplies deliverable or services due under the contract will be delivered or performed in
accordance with the contract; and there has been no impairment or diminution of the Government’s security under this
contract.
(b) Computation of amounts. Installment payment financing shall be paid to the Contractor when requested for each
separately priced unit of supply (but not for services) of each
contract line item in amounts approved by the Contracting
Officer pursuant to this clause.
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(1) Number of installment payments for each contract
line item. Each separately priced unit of each contract line
item is authorized a fixed number of monthly installment payments. The number of installment payments authorized for
each unit of a contract line item is equal to the number of
months from the date of contract award to the date one month
before the first delivery of the first separately priced unit of the
contract line item. For example, if the first scheduled delivery
of any separately priced unit of a contract line item is 9 months
after award of the contract, all separately priced units of that
contract line item are authorized 8 installment payments.
(2) Amount of each installment payment. The amount of
each installment payment for each separately priced unit of
each contract line item is equal to 70 percent of the unit price
divided by the number of installment payments authorized for
that unit.
(3) Date of each installment payment. Installment payments for any particular separately priced unit of a contract
line item begin the number of months prior to the delivery of
that unit that are equal to the number of installment payments
authorized for that unit. For example, if 8 installment payments are authorized for each separately priced unit of a contract line item, the first installment payment for any particular
unit of that contract line item would be 8 months before the
scheduled delivery date for that unit. The last installment payment would be 1 month before scheduled delivery of a unit.
(4) Limitation on payment. Prior to the delivery payment for a separately priced unit of a contract line item, the
sum of all installment payments for that unit shall not exceed
70 percent of the price of that unit.
(c) Contractor request for installment payment. The Contractor may submit requests for payment of installment payments not more frequently than monthly, in a form and manner
acceptable to the Contracting Officer. Unless otherwise authorized by the Contracting Officer, all installment payments in
any month for which payment is being requested shall be
included in a single request, appropriately itemized and
totaled.
(d) Dates for payment. An installment payment under this
clause is a contract financing payment under the Prompt Payment clause of this contract, and except as provided in
paragraph (e) of this clause, approved requests shall be paid
within 30 days of submittal of a proper request for payment.
(e) Liquidation of installment payments. Installment payments shall be liquidated by deducting from the delivery payment of each item the total unliquidated amount of installment
payments made for that separately priced unit of that contract
line item. The liquidation amounts for each unit of each line
item shall be clearly delineated in each request for delivery
payment submitted by the Contractor.
(f) Security for installment payment financing. In the event
the Contractor fails to provide adequate security as required
in this contract, no financing payment shall be made under this
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contract. Upon receipt of adequate security, financing payments shall be made, including all previous payments to
which the Contractor is entitled, in accordance with the terms
of the contract. If at any time the Contracting Officer determines that the security provided by the Contractor is insufficient, the Contractor shall promptly provide such additional
security as the Contracting Officer determines necessary. In
the event the Contractor fails to provide such additional security, the Contracting Officer may collect or liquidate such
security that has been provided, and suspend further payments
to the Contractor; the Contractor shall repay to the Government the amount of unliquidated financing payments as the
Contracting Officer at his sole discretion deems repayable.
(g) Special terms regarding termination for cause. If this
contract is terminated for cause, the Contractor shall, on
demand, repay to the Government the amount of unliquidated
installment payments. The Government shall be liable for no
payment except as provided by the Termination for Cause
paragraph of the clause at 52.212-4, Contract Terms and Conditions—Commercial Items.
(h) Reservation of rights. (1) No payment, vesting of title
under this clause, or other action taken by the Government
under this clause shall—
(i) Excuse the Contractor from performance of obligations under this contract; or
(ii) Constitute a waiver of any of the rights or remedies of the parties under the contract.
(2) The Government’s rights and remedies under this
clause—
(i) Shall not be exclusive, but rather shall be in addition to any other rights and remedies provided by law or this
contract; and
(ii) Shall not be affected by delayed, partial, or omitted exercise of any right, remedy, power, or privilege, nor shall
such exercise or any single exercise preclude or impair any
further exercise under this clause or the exercise of any other
right, power, or privilege of the Government.
(i) Content of Contractor's request for installment payment. The Contractor’s request for installment payment shall
contain the following:
(1) The name and address of the Contractor;
(2) The date of the request for installment payment;
(3) The contract number and/or other identifier of the
contract or order under which the request is made; and
(4) An itemized and totaled statement of the items,
installment payment amount, and month for which payment is
being requested, for each separately priced unit of each contract line item.
(End of clause)
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52.232-31 Invitation to Propose Financing Terms.
As prescribed in 32.205(b) and 32.206, insert the following
provision:
INVITATION TO PROPOSE FINANCING TERMS (OCT 1995)
(a) The offeror is invited to propose terms under which the
Government shall make contract financing payments during
contract performance. The financing terms proposed by the
offeror shall be a factor in the evaluation of the offeror’s proposal. The financing terms of the successful offeror and the
clause, Terms for Financing of Purchases of Commercial
Items, at 52.232-29, shall be incorporated in any resulting
contract.
(b) The offeror agrees that in the event of any conflict
between the terms proposed by the offeror and the terms in the
clause at 52.232-29, Terms for Financing of Purchases of
Commercial Items, the terms of the clause at 52.232-29 shall
govern.
(c) Because of statutory limitations (10 U.S.C. 2307(f) and
41 U.S.C. 255(f)), the offeror’s proposed financing shall not
be acceptable if it does not conform to the following
limitations:
(1) Delivery payments shall be made only for supplies
delivered and accepted, or services rendered and accepted in
accordance with the payment terms of this contract;
(2) Contract financing payments shall not exceed
15 percent of the contract price in advance of any performance of work under the contract;
(3) The terms and conditions of the contract financing
must be appropriate or customary in the commercial marketplace; and
(4) The terms and conditions of the contract financing
must be in the best interests of the United States.
(d) The offeror’s proposal of financing terms shall include
the following:
(1) The proposed contractual language describing the
contract financing (see FAR 32.202-2 for appropriate definitions of types of payments); and
(2) A listing of the earliest date and greatest amount at
which each contract financing payment may be payable and
the amount of each delivery payment. Any resulting contract
shall provide that no contract financing payment shall be
made at any earlier date or in a greater amount than shown in
the offeror’s listing.
(e) The offeror’s proposed prices and financing terms shall
be evaluated to determine the cost to the United States of the
proposal using the interest rate and delivery schedule specified elsewhere in this solicitation.
(End of provision)
52.232-32 Performance-Based Payments.
As prescribed in 32.1005, insert the following clause:
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PERFORMANCE-BASED PAYMENTS (JAN 2008)

be the percent of that delivery item price that was previously
paid under performance-based finance payments or the designated dollar amount. If the performance-based finance payments are on a whole contract basis, liquidation shall be by
either predesignated liquidation amounts or a liquidation
percentage.
(2) If at any time the amount of payments under this
contract exceeds any limitation in this contract, the Contractor
shall repay to the Government the excess. Unless otherwise
determined by the Contracting Officer, such excess shall be
credited as a reduction in the unliquidated performance-based
payment balance(s), after adjustment of invoice payments and
balances for any retroactive price adjustments.
(e) Reduction or suspension of performance-based payments. The Contracting Officer may reduce or suspend performance-based payments, liquidate performance-based
payments by deduction from any payment under the contract,
or take a combination of these actions after finding upon substantial evidence any of the following conditions:
(1) The Contractor failed to comply with any material
requirement of this contract (which includes paragraphs (h)
and (i) of this clause).
(2) Performance of this contract is endangered by the
Contractor’s—
(i) Failure to make progress; or
(ii) Unsatisfactory financial condition.
(3) The Contractor is delinquent in payment of any subcontractor or supplier under this contract in the ordinary
course of business.
(f) Title. (1) Title to the property described in this
paragraph (f) shall vest in the Government. Vestiture shall be
immediately upon the date of the first performance-based payment under this contract, for property acquired or produced
before that date. Otherwise, vestiture shall occur when the
property is or should have been allocable or properly chargeable to this contract.
(2) “Property,” as used in this clause, includes all of the
following described items acquired or produced by the Contractor that are or should be allocable or properly chargeable
to this contract under sound and generally accepted accounting principles and practices:
(i) Parts, materials, inventories, and work in process;
(ii) Special tooling and special test equipment to
which the Government is to acquire title under any other
clause of this contract;
(iii) Nondurable (i.e., noncapital) tools, jigs, dies,
fixtures, molds, patterns, taps, gauges, test equipment and
other similar manufacturing aids, title to which would not be
obtained as special tooling under paragraph (f)(2)(ii) of this
clause; and
(iv) Drawings and technical data, to the extent the
Contractor or subcontractors are required to deliver them to
the Government by other clauses of this contract.

(a) Amount of payments and limitations on payments. Subject to such other limitations and conditions as are specified
in this contract and this clause, the amount of payments and
limitations on payments shall be specified in the contract’s
description of the basis for payment.
(b) Contractor request for performance-based payment.
The Contractor may submit requests for payment of performance-based payments not more frequently than monthly, in
a form and manner acceptable to the Contracting Officer.
Unless otherwise authorized by the Contracting Officer, all
performance-based payments in any period for which payment is being requested shall be included in a single request,
appropriately itemized and totaled. The Contractor’s request
shall contain the information and certification detailed in
paragraphs (l) and (m) of this clause.
(c) Approval and payment of requests. (1) The Contractor
shall not be entitled to payment of a request for performancebased payment prior to successful accomplishment of the
event or performance criterion for which payment is
requested. The Contracting Officer shall determine whether
the event or performance criterion for which payment is
requested has been successfully accomplished in accordance
with the terms of the contract. The Contracting Officer may,
at any time, require the Contractor to substantiate the successful performance of any event or performance criterion which
has been or is represented as being payable.
(2) A payment under this performance-based payment
clause is a contract financing payment under the Prompt Payment clause of this contract and not subject to the interest penalty provisions of the Prompt Payment Act. The designated
payment office will pay approved requests on the _________
[Contracting Officer insert day as prescribed by agency head;
if not prescribed, insert “30th”] day after receipt of the
request for performance-based payment by the designated
payment office. However, the designated payment office is
not required to provide payment if the Contracting Officer
requires substantiation as provided in paragraph (c)(1) of this
clause, or inquires into the status of an event or performance
criterion, or into any of the conditions listed in paragraph (e)
of this clause, or into the Contractor certification. The payment period will not begin until the Contracting Officer
approves the request.
(3) The approval by the Contracting Officer of a request
for performance-based payment does not constitute an acceptance by the Government and does not excuse the Contractor
from performance of obligations under this contract.
(d) Liquidation of performance-based payments. (1) Performance-based finance amounts paid prior to payment for
delivery of an item shall be liquidated by deducting a percentage or a designated dollar amount from the delivery payment.
If the performance-based finance payments are on a delivery
item basis, the liquidation amount for each such line item shall
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(3) Although title to property is in the Government
under this clause, other applicable clauses of this contract
(e.g., the termination or special tooling clauses) shall determine the handling and disposition of the property.
(4) The Contractor may sell any scrap resulting from
production under this contract, without requesting the Contracting Officer’s approval, provided that any significant
reduction in the value of the property to which the Government has title under this clause is reported in writing to the
Contracting Officer.
(5) In order to acquire for its own use or dispose of property to which title is vested in the Government under this
clause, the Contractor shall obtain the Contracting Officer’s
advance approval of the action and the terms. If approved, the
basis for payment (the events or performance criteria) to
which the property is related shall be deemed to be not in compliance with the terms of the contract and not payable (if the
property is part of or needed for performance), and the Contractor shall refund the related performance-based payments
in accordance with paragraph (d) of this clause.
(6) When the Contractor completes all of the obligations under this contract, including liquidation of all performance-based payments, title shall vest in the Contractor for all
property (or the proceeds thereof) not—
(i) Delivered to, and accepted by, the Government
under this contract; or
(ii) Incorporated in supplies delivered to, and
accepted by, the Government under this contract and to which
title is vested in the Government under this clause.
(7) The terms of this contract concerning liability for
Government-furnished property shall not apply to property to
which the Government acquired title solely under this clause.
(g) Risk of loss. Before delivery to and acceptance by the
Government, the Contractor shall bear the risk of loss for
property, the title to which vests in the Government under this
clause, except to the extent the Government expressly
assumes the risk. If any property is damaged, lost, stolen, or
destroyed, the basis of payment (the events or performance
criteria) to which the property is related shall be deemed to be
not in compliance with the terms of the contract and not payable (if the property is part of or needed for performance), and
the Contractor shall refund the related performance-based
payments in accordance with paragraph (d) of this clause.
(h) Records and controls. The Contractor shall maintain
records and controls adequate for administration of this
clause. The Contractor shall have no entitlement to performance-based payments during any time the Contractor’s
records or controls are determined by the Contracting Officer
to be inadequate for administration of this clause.
(i) Reports and Government access. The Contractor shall
promptly furnish reports, certificates, financial statements,
and other pertinent information requested by the Contracting
Officer for the administration of this clause and to determine
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that an event or other criterion prompting a financing payment
has been successfully accomplished. The Contractor shall
give the Government reasonable opportunity to examine and
verify the Contractor’s records and to examine and verify the
Contractor’s performance of this contract for administration
of this clause.
(j) Special terms regarding default. If this contract is terminated under the Default clause, (1) the Contractor shall, on
demand, repay to the Government the amount of unliquidated
performance-based payments, and (2) title shall vest in the
Contractor, on full liquidation of all performance-based payments, for all property for which the Government elects not to
require delivery under the Default clause of this contract. The
Government shall be liable for no payment except as provided
by the Default clause.
(k) Reservation of rights. (1) No payment or vesting of
title under this clause shall—
(i) Excuse the Contractor from performance of obligations under this contract; or
(ii) Constitute a waiver of any of the rights or remedies of the parties under the contract.
(2) The Government’s rights and remedies under this
clause—
(i) Shall not be exclusive, but rather shall be in addition to any other rights and remedies provided by law or this
contract; and
(ii) Shall not be affected by delayed, partial, or omitted exercise of any right, remedy, power, or privilege, nor shall
such exercise or any single exercise preclude or impair any
further exercise under this clause or the exercise of any other
right, power, or privilege of the Government.
(l) Content of Contractor's request for performance-based
payment. The Contractor’s request for performance-based
payment shall contain the following:
(1) The name and address of the Contractor;
(2) The date of the request for performance-based
payment;
(3) The contract number and/or other identifier of the
contract or order under which the request is made;
(4) Such information and documentation as is required
by the contract’s description of the basis for payment; and
(5) A certification by a Contractor official authorized to
bind the Contractor, as specified in paragraph (m) of this
clause.
(m) Content of Contractor's certification. As required in
paragraph (l)(5) of this clause, the Contractor shall make the
following certification in each request for performance-based
payment:
I certify to the best of my knowledge and belief that—
(1) This request for performance-based payment is true
and correct; this request (and attachments) has been prepared
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from the books and records of the Contractor, in accordance
with the contract and the instructions of the Contracting Officer;
(2) (Except as reported in writing on __________), all payments to subcontractors and suppliers under this contract have
been paid, or will be paid, currently, when due in the ordinary
course of business;
(3) There are no encumbrances (except as reported in writing on _________) against the property acquired or produced
for, and allocated or properly chargeable to, the contract which
would affect or impair the Government's title;
(4) There has been no materially adverse change in the
financial condition of the Contractor since the submission by
the Contractor to the Government of the most recent written
information dated _____________; and
(5) After the making of this requested performance-based
payment, the amount of all payments for each deliverable item
for which performance-based payments have been requested
will not exceed any limitation in the contract, and the amount
of all payments under the contract will not exceed any limitation
in the contract.

(End of clause)
52.232-33 Payment by Electronic Funds Transfer—
Central Contractor Registration.
As prescribed in 32.1110(a)(1), insert the following clause:
PAYMENT BY ELECTRONIC FUNDS TRANSFER—CENTRAL
CONTRACTOR REGISTRATION (OCT 2003)
(a) Method of payment. (1) All payments by the Government under this contract shall be made by electronic funds
transfer (EFT), except as provided in paragraph (a)(2) of this
clause. As used in this clause, the term “EFT” refers to the
funds transfer and may also include the payment information
transfer.
(2) In the event the Government is unable to release one
or more payments by EFT, the Contractor agrees to either—
(i) Accept payment by check or some other mutually
agreeable method of payment; or
(ii) Request the Government to extend the payment
due date until such time as the Government can make payment
by EFT (but see paragraph (d) of this clause).
(b) Contractor's EFT information. The Government shall
make payment to the Contractor using the EFT information
contained in the Central Contractor Registration (CCR) database. In the event that the EFT information changes, the Contractor shall be responsible for providing the updated
information to the CCR database.
(c) Mechanisms for EFT payment. The Government may
make payment by EFT through either the Automated Clearing
House (ACH) network, subject to the rules of the National
Automated Clearing House Association, or the Fedwire
Transfer System. The rules governing Federal payments
through the ACH are contained in 31 CFR Part 210.
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(d) Suspension of payment. If the Contractor’s EFT information in the CCR database is incorrect, then the Government
need not make payment to the Contractor under this contract
until correct EFT information is entered into the CCR database; and any invoice or contract financing request shall be
deemed not to be a proper invoice for the purpose of prompt
payment under this contract. The prompt payment terms of the
contract regarding notice of an improper invoice and delays in
accrual of interest penalties apply.
(e) Liability for uncompleted or erroneous transfers.
(1) If an uncompleted or erroneous transfer occurs because the
Government used the Contractor’s EFT information incorrectly, the Government remains responsible for—
(i) Making a correct payment;
(ii) Paying any prompt payment penalty due; and
(iii) Recovering any erroneously directed funds.
(2) If an uncompleted or erroneous transfer occurs
because the Contractor’s EFT information was incorrect, or
was revised within 30 days of Government release of the EFT
payment transaction instruction to the Federal Reserve System, and—
(i) If the funds are no longer under the control of the
payment office, the Government is deemed to have made payment and the Contractor is responsible for recovery of any
erroneously directed funds; or
(ii) If the funds remain under the control of the payment office, the Government shall not make payment, and the
provisions of paragraph (d) of this clause shall apply.
(f) EFT and prompt payment. A payment shall be deemed
to have been made in a timely manner in accordance with the
prompt payment terms of this contract if, in the EFT payment
transaction instruction released to the Federal Reserve System, the date specified for settlement of the payment is on or
before the prompt payment due date, provided the specified
payment date is a valid date under the rules of the Federal
Reserve System.
(g) EFT and assignment of claims. If the Contractor assigns
the proceeds of this contract as provided for in the assignment
of claims terms of this contract, the Contractor shall require
as a condition of any such assignment, that the assignee shall
register separately in the CCR database and shall be paid by
EFT in accordance with the terms of this clause. Notwithstanding any other requirement of this contract, payment to an
ultimate recipient other than the Contractor, or a financial
institution properly recognized under an assignment of claims
pursuant to Subpart 32.8, is not permitted. In all respects, the
requirements of this clause shall apply to the assignee as if it
were the Contractor. EFT information that shows the ultimate
recipient of the transfer to be other than the Contractor, in the
absence of a proper assignment of claims acceptable to the
Government, is incorrect EFT information within the meaning of paragraph (d) of this clause.
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(h) Liability for change of EFT information by financial
agent. The Government is not liable for errors resulting from
changes to EFT information made by the Contractor’s financial agent.
(i) Payment information. The payment or disbursing office
shall forward to the Contractor available payment information
that is suitable for transmission as of the date of release of the
EFT instruction to the Federal Reserve System. The Government may request the Contractor to designate a desired format
and method(s) for delivery of payment information from a list
of formats and methods the payment office is capable of executing. However, the Government does not guarantee that any
particular format or method of delivery is available at any particular payment office and retains the latitude to use the format
and delivery method most convenient to the Government. If
the Government makes payment by check in accordance with
paragraph (a) of this clause, the Government shall mail the
payment information to the remittance address contained in
the CCR database.
(End of clause)
52.232-34 Payment by Electronic Funds Transfer—
Other than Central Contractor Registration.
As prescribed in 32.1110(a)(2), insert the following clause:
PAYMENT BY ELECTRONIC FUNDS TRANSFER—OTHER
THAN CENTRAL CONTRACTOR REGISTRATION
(MAY 1999)
(a) Method of payment. (1) All payments by the Government under this contract shall be made by electronic funds
transfer (EFT) except as provided in paragraph (a)(2) of this
clause. As used in this clause, the term “EFT” refers to the
funds transfer and may also include the payment information
transfer.
(2) In the event the Government is unable to release one
or more payments by EFT, the Contractor agrees to either—
(i) Accept payment by check or some other mutually
agreeable method of payment; or
(ii) Request the Government to extend payment due
dates until such time as the Government makes payment by
EFT (but see paragraph (d) of this clause).
(b) Mandatory submission of Contractor's EFT information. (1) The Contractor is required to provide the Government with the information required to make payment by EFT
(see paragraph (j) of this clause). The Contractor shall provide
this information directly to the office designated in this contract to receive that information (hereafter: “designated
office”) by _______________ [the Contracting Officer shall
insert date, days after award, days before first request, the
date specified for receipt of offers if the provision at 52.232-38
is utilized, or “concurrent with first request” as prescribed by
the head of the agency; if not prescribed, insert “no later than
15 days prior to submission of the first request for payment”].
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If not otherwise specified in this contract, the payment office
is the designated office for receipt of the Contractor’s EFT
information. If more than one designated office is named for
the contract, the Contractor shall provide a separate notice to
each office. In the event that the EFT information changes, the
Contractor shall be responsible for providing the updated
information to the designated office(s).
(2) If the Contractor provides EFT information applicable to multiple contracts, the Contractor shall specifically
state the applicability of this EFT information in terms acceptable to the designated office. However, EFT information supplied to a designated office shall be applicable only to
contracts that identify that designated office as the office to
receive EFT information for that contract.
(c) Mechanisms for EFT payment. The Government may
make payment by EFT through either the Automated Clearing
House (ACH) network, subject to the rules of the National
Automated Clearing House Association, or the Fedwire
Transfer System. The rules governing Federal payments
through the ACH are contained in 31 CFR Part 210.
(d) Suspension of payment. (1) The Government is not
required to make any payment under this contract until after
receipt, by the designated office, of the correct EFT payment
information from the Contractor. Until receipt of the correct
EFT information, any invoice or contract financing request
shall be deemed not to be a proper invoice for the purpose of
prompt payment under this contract. The prompt payment
terms of the contract regarding notice of an improper invoice
and delays in accrual of interest penalties apply.
(2) If the EFT information changes after submission of
correct EFT information, the Government shall begin using
the changed EFT information no later than 30 days after its
receipt by the designated office to the extent payment is made
by EFT. However, the Contractor may request that no further
payments be made until the updated EFT information is
implemented by the payment office. If such suspension would
result in a late payment under the prompt payment terms of
this contract, the Contractor’s request for suspension shall
extend the due date for payment by the number of days of the
suspension.
(e) Liability for uncompleted or erroneous transfers.
(1) If an uncompleted or erroneous transfer occurs because the
Government used the Contractor’s EFT information incorrectly, the Government remains responsible for—
(i) Making a correct payment;
(ii) Paying any prompt payment penalty due; and
(iii) Recovering any erroneously directed funds.
(2) If an uncompleted or erroneous transfer occurs
because the Contractor’s EFT information was incorrect, or
was revised within 30 days of Government release of the EFT
payment transaction instruction to the Federal Reserve System, and—
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(i) If the funds are no longer under the control of the
payment office, the Government is deemed to have made payment and the Contractor is responsible for recovery of any
erroneously directed funds; or
(ii) If the funds remain under the control of the payment office, the Government shall not make payment and the
provisions of paragraph (d) shall apply.
(f) EFT and prompt payment. A payment shall be deemed
to have been made in a timely manner in accordance with the
prompt payment terms of this contract if, in the EFT payment
transaction instruction released to the Federal Reserve System, the date specified for settlement of the payment is on or
before the prompt payment due date, provided the specified
payment date is a valid date under the rules of the Federal
Reserve System.
(g) EFT and assignment of claims. If the Contractor assigns
the proceeds of this contract as provided for in the assignment
of claims terms of this contract, the Contractor shall require
as a condition of any such assignment, that the assignee shall
provide the EFT information required by paragraph (j) of this
clause to the designated office, and shall be paid by EFT in
accordance with the terms of this clause. In all respects, the
requirements of this clause shall apply to the assignee as if it
were the Contractor. EFT information that shows the ultimate
recipient of the transfer to be other than the Contractor, in the
absence of a proper assignment of claims acceptable to the
Government, is incorrect EFT information within the meaning of paragraph (d) of this clause.
(h) Liability for change of EFT information by financial
agent. The Government is not liable for errors resulting from
changes to EFT information provided by the Contractor’s
financial agent.
(i) Payment information. The payment or disbursing office
shall forward to the Contractor available payment information
that is suitable for transmission as of the date of release of the
EFT instruction to the Federal Reserve System. The Government may request the Contractor to designate a desired format
and method(s) for delivery of payment information from a list
of formats and methods the payment office is capable of executing. However, the Government does not guarantee that any
particular format or method of delivery is available at any particular payment office and retains the latitude to use the format
and delivery method most convenient to the Government. If
the Government makes payment by check in accordance with
paragraph (a) of this clause, the Government shall mail the
payment information to the remittance address in the contract.
(j) EFT information. The Contractor shall provide the following information to the designated office. The Contractor

52.232-35
may supply this data for this or multiple contracts (see
paragraph (b) of this clause). The Contractor shall designate
a single financial agent per contract capable of receiving and
processing the EFT information using the EFT methods
described in paragraph (c) of this clause.
(1) The contract number (or other procurement identification number).
(2) The Contractor’s name and remittance address, as
stated in the contract(s).
(3) The signature (manual or electronic, as appropriate),
title, and telephone number of the Contractor official authorized to provide this information.
(4) The name, address, and 9-digit Routing Transit
Number of the Contractor’s financial agent.
(5) The Contractor’s account number and the type of
account (checking, saving, or lockbox).
(6) If applicable, the Fedwire Transfer System telegraphic abbreviation of the Contractor’s financial agent.
(7) If applicable, the Contractor shall also provide the
name, address, telegraphic abbreviation, and 9-digit Routing
Transit Number of the correspondent financial institution
receiving the wire transfer payment if the Contractor’s financial agent is not directly on-line to the Fedwire Transfer System; and, therefore, not the receiver of the wire transfer
payment.
(End of clause)
52.232-35 Designation of Office for Government Receipt
of Electronic Funds Transfer Information.
As prescribed in 32.1110(c), insert the following clause:
DESIGNATION OF OFFICE FOR GOVERNMENT RECEIPT OF
ELECTRONIC FUNDS TRANSFER INFORMATION
(MAY 1999)
(a) As provided in paragraph (b) of the clause at 52.232-34,
Payment by Electronic Funds Transfer—Other than Central
Contractor Registration, the Government has designated the
office cited in paragraph (c) of this clause as the office to
receive the Contractor’s electronic funds transfer (EFT) information, in lieu of the payment office of this contract.
(b) The Contractor shall send all EFT information, and any
changes to EFT information to the office designated in
paragraph (c) of this clause. The Contractor shall not send
EFT information to the payment office, or any other office
than that designated in paragraph (c). The Government need
not use any EFT information sent to any office other than that
designated in paragraph (c).
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(c) Designated Office:
Name:
____________________________________
____________________________________
Mailing Address:
____________________________________
____________________________________
____________________________________
Telephone Number:
____________________________________
Person to Contact:
____________________________________
Electronic Address:
____________________________________

(End of clause)
52.232-36 Payment by Third Party.
As prescribed in 32.1110(d), insert the following clause:
PAYMENT BY THIRD PARTY (MAY 1999)
(a) General. The Contractor agrees to accept payments due
under this contract, through payment by a third party in lieu
of payment directly from the Government, in accordance with
the terms of this clause. The third party and, if applicable, the
particular Governmentwide commercial purchase card to be
used are identified elsewhere in this contract.
(b) Contractor payment request. In accordance with those
clauses of this contract that authorize the Contractor to submit
invoices, contract financing requests, other payment requests,
or as provided in other clauses providing for payment to the
Contractor, the Contractor shall make such payment requests
through a charge to the Government account with the third
party, at the time and for the amount due in accordance with
the terms of this contract.
(c) Payment. The Contractor and the third party shall agree
that payments due under this contract shall be made upon submittal of payment requests to the third party in accordance
with the terms and conditions of an agreement between the
Contractor, the Contractor’s financial agent (if any), and the
third party and its agents (if any). No payment shall be due the
Contractor until such agreement is made. Payments made or
due by the third party under this clause are not payments made
by the Government and are not subject to the Prompt Payment
Act or any implementation thereof in this contract.
(d) Documentation. Documentation of each charge against
the Government’s account shall be provided to the Contracting Officer upon request.
(e) Assignment of claims. Notwithstanding any other provision of this contract, if any payment is made under this
clause, then no payment under this contract shall be assigned
under the provisions of the assignment of claims terms of this
contract or the Assignment of Claims Act of 1940, as
amended, 31 U.S.C. 3727, 41 U.S.C. 15.
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(f) Other payment terms. The other payment terms of this
contract shall govern the content and submission of payment
requests. If any clause requires information or documents in
or with the payment request, that is not provided in the third
party agreement referenced in paragraph (c) of this clause, the
Contractor shall obtain instructions from the Contracting
Officer before submitting such a payment request.
(End of clause)
52.232-37 Multiple Payment Arrangements.
As prescribed in 32.1110(e), insert the following clause:
MULTIPLE PAYMENT ARRANGEMENTS (MAY 1999)
This contract or agreement provides for payments to the
Contractor through several alternative methods. The applicability of specific methods of payment and the designation of
the payment office(s) are either stated—
(a) Elsewhere in this contract or agreement; or
(b) In individual orders placed under this contract or
agreement.
(End of clause)
52.232-38 Submission of Electronic Funds Transfer
Information with Offer.
As prescribed in 32.1110(g), insert the following
provision:
SUBMISSION OF ELECTRONIC FUNDS TRANSFER
INFORMATION WITH OFFER (MAY 1999)
The offeror shall provide, with its offer, the following
information that is required to make payment by electronic
funds transfer (EFT) under any contract that results from this
solicitation. This submission satisfies the requirement to provide EFT information under paragraphs (b)(1) and (j) of the
clause at 52.232-34, Payment by Electronic Funds Transfer—
Other than Central Contractor Registration.
(1) The solicitation number (or other procurement identification number).
(2) The offeror’s name and remittance address, as stated
in the offer.
(3) The signature (manual or electronic, as appropriate),
title, and telephone number of the offeror’s official authorized
to provide this information.
(4) The name, address, and 9-digit Routing Transit
Number of the offeror’s financial agent.
(5) The offeror’s account number and the type of
account (checking, savings, or lockbox).
(6) If applicable, the Fedwire Transfer System telegraphic abbreviation of the offeror’s financial agent.
(7) If applicable, the offeror shall also provide the name,
address, telegraphic abbreviation, and 9-digit Routing Transit
Number of the correspondent financial institution receiving

