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SUBPART 4.6—CONTRACT REPORTING 4.604

4.6-1

Subpart 4.6—Contract Reporting

4.600 Scope of subpart.
This subpart prescribes uniform reporting requirements for

the Federal Procurement Data System (FPDS).

4.601 Definitions.
As used in this subpart—
“Contract action” means any oral or written action that

results in the purchase, rent, or lease of supplies or equipment,
services, or construction using appropriated dollars over the
micro-purchase threshold, or modifications to these actions
regardless of dollar value.  Contract action does not include
grants, cooperative agreements, other transactions, real prop-
erty leases, requisitions from Federal stock, training authori-
zations, or other non-FAR based transactions.

“Contract action report (CAR)” means contract action
data required to be entered into the Federal Procurement Data
System (FPDS).

“Definitive contract” means any contract that must be
reported to FPDS other than an indefinite delivery vehicle.
This definition is only for FPDS, and is not intended to apply
to Part 16.

“Entitlement program” means a Federal program that
guarantees a certain level of benefits to persons or other enti-
ties who meet requirements set by law, such as Social Secu-
rity, farm price supports, or unemployment benefits.

“Generic DUNS number” means a DUNS number
assigned to a category of vendors not specific to any individ-
ual or entity.

“Indefinite delivery vehicle (IDV)” means an indefinite
delivery contract or agreement that has one or more of the fol-
lowing clauses:

(1) 52.216-18, Ordering.
(2) 52.216-19, Order Limitations.
(3) 52.216-20, Definite Quantity.
(4) 52.216-21, Requirements.
(5) 52.216-22, Indefinite Quantity.
(6) Any other clause allowing ordering.

4.602 General.
(a) The FPDS provides a comprehensive web-based tool

for agencies to report contract actions.  The resulting data pro-
vides—

(1) A basis for recurring and special reports to the Pres-
ident, the Congress, the Government Accountability Office,
Federal executive agencies, and the general public;

(2) A means of measuring and assessing the effect of
Federal contracting on the Nation's economy and the extent to
which small, veteran-owned small, service-disabled veteran-
owned small, HUBZone small, small disadvantaged, women-
owned small business concerns, and AbilityOne nonprofit
agencies operating under 41 U.S.C. chapter 85, Committee for

Purchase from People Who Are Blind or Severely Disabled,
are sharing in Federal contracts;

(3) A means of measuring and assessing the effect of
Federal contracting for promoting sustainable technologies,
materials, products, and high-performance sustainable build-
ings. This is accomplished by collecting and reporting agency
data on sustainable acquisition, including types of products
purchased, the purchase costs, and the exceptions used for
other than sustainable acquisition; and

(4) A means of measuring and assessing the effect of
other policy and management initiatives (e.g., performance
based acquisitions and competition).

(b) FPDS does not provide reports for certain acquisition
information used in the award of a contract action (e.g., sub-
contracting data, funding data, or accounting data).

(c) The FPDS Web site, https://www.fpds.gov, provides
instructions for submitting data. It also provides—

(1) A complete list of departments, agencies, and other
entities that submit data to the FPDS;

(2) Technical and end-user guidance;
(3) A computer-based tutorial; and
(4) Information concerning reports not generated in

FPDS.

4.603 Policy.
(a) In accordance with the Federal Funding Accountability

and Transparency Act of 2006 (Pub. L. 109-282), all unclas-
sified Federal award data must be publicly accessible.

(b) Executive agencies shall use FPDS to maintain publicly
available information about all unclassified contract actions
exceeding the micro-purchase threshold, and any modifica-
tions to those actions that change previously reported contract
action report data, regardless of dollar value.

(c) Agencies awarding assisted acquisitions or direct
acquisitions must report these actions and identify the Pro-
gram/Funding Agency and Office Codes from the applicable
agency codes maintained by each agency at FPDS.  These
codes represent the agency and office that has provided the
predominant amount of funding for the contract action. For
assisted acquisitions, the requesting agency will receive
socioeconomic credit for meeting agency small business
goals, where applicable.  Requesting agencies shall provide
the appropriate agency/bureau component code as part of the
written interagency agreement between the requesting and
servicing agencies (see 17.502-1(b)(1)).

(d) Agencies awarding contract actions with a mix of
appropriated and non-appropriated funding shall only report
the full appropriated portion of the contract action in FPDS.

4.604 Responsibilities.
(a) The Senior Procurement Executive in coordination

with the head of the contracting activity is responsible for
developing and monitoring a process to ensure timely and
accurate reporting of contractual actions to FPDS.

(b)(1) The responsibility for the completion and accuracy
of the individual contract action report (CAR) resides with the
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contracting officer who awarded the contract action.  CARs in
a draft or error status in FPDS are not considered complete.

(2) The CAR must be confirmed for accuracy by the
contracting officer prior to release of the contract award.  The
CAR must then be completed in FPDS within three business
days after contract award. 

(3) For any action awarded in accordance with FAR
6.302-2 or pursuant to any of the authorities listed at FAR sub-
part 18.2, the CAR must be completed in FPDS within 30 days
after contract award.

(4) When the contracting office receives written notifi-
cation that a contractor has changed its size status in accor-
dance with the clause at 52.219-28, Post-Award Small
Business Program Rerepresentation, the contracting officer
shall update the size status in FPDS within 30 days after
receipt of contractor’s notification of rerepresentation.

(5) If after award of a contract, the contracting officer
receives written notification of SBA’s final decision on a pro-
test concerning a size determination, the contracting officer
shall update FPDS to reflect the final decision.

(c) The chief acquisition officer of each agency required to
report its contract actions must submit to the General Services
Administration (GSA), in accordance with FPDS guidance,
within 120 days after the end of each fiscal year, an annual cer-
tification of whether, and to what degree, agency CAR data
for the preceding fiscal year is complete and accurate.

4.605 Procedures.
(a) Procurement Instrument Identifier (PIID). Agencies

shall have in place a process that ensures that each PIID
reported to FPDS is unique Governmentwide, for all solicita-
tions, contracts, blanket purchase agreements, basic agree-
ments, basic ordering agreements, or orders in accordance
with 4.1601, and will remain so for at least 20 years from the
date of contract award. Other pertinent PIID instructions for
FPDS reporting can be found at https://www.fpds.gov.

(b) Data Universal Numbering System. The contracting
officer must identify and report a Data Universal Numbering
System (DUNS) number (Contractor Identification Number)
for the successful offeror on a contract action.  The DUNS
number reported must identify the successful offeror's name
and address as stated in the offer and resultant contract, and
as registered in the System for Award Management database
in accordance with the provision at 52.204-7, System for
Award Management.  The contracting officer must ask the
offeror to provide its DUNS number by using either the pro-
vision at 52.204-6, Data Universal Numbering System Num-
ber, the provision at 52.204-7, System for Award
Management, or the provision at 52.212-1, Instructions to
Offerors—Commercial Items.

(c) Generic DUNS number. (1) The use of a generic
DUNS number should be limited, and only used in the situa-
tions described in paragraph (c)(2) of this section.  Use of a
generic DUNS number does not supersede the requirements
of either provisions 52.204-6 or 52.204-7 (if present in the

solicitation) for the contractor to have a DUNS number
assigned.

(2) Authorized generic DUNS numbers, maintained by
the Integrated Award Environment (IAE) program office
(https://www.acquisition.gov), may be used to report con-
tracts in lieu of the contractor's actual DUNS number only
for—

(i) Contract actions valued at or below $25,000 that
are awarded to a contractor that is—

(A) A student;
(B) A dependent of either a veteran, foreign ser-

vice officer, or military member assigned outside the United
States and its outlying areas (as defined in 2.101); or

(C) Located outside the United States and its out-
lying areas for work to be performed outside the United States
and its outlying areas and the contractor does not otherwise
have a DUNS number;

(ii) Contracts valued above $25,000 awarded to indi-
viduals located outside the United States and its outlying areas
for work to be performed outside the United States and its out-
lying areas; or

(iii) Contracts when specific public identification of
the contracted party could endanger the mission, contractor,
or recipients of the acquired goods or services.  The contract-
ing officer must include a written determination in the con-
tract file of a decision applicable to authority under this
paragraph (c)(2)(iii).

(d) American Recovery and Reinvestment Act actions. The
contracting officer, when entering data in FPDS, shall use the
instructions at https://www.fpds.gov to identify any action
funded in whole or in part by the American Recovery and
Reinvestment Act of 2009 (Pub. L. 111-5).

4.606 Reporting Data.
(a) Actions required to be reported to FPDS.(1) As a min-

imum, agencies must report the following contract actions
over the micro-purchase threshold, regardless of solicitation
process used, and agencies must report any modification to
these contract actions that change previously reported con-
tract action data, regardless of dollar value:

(i) Definitive contracts, including purchase orders
and imprest fund buys over the micro-purchase threshold
awarded by a contracting officer. 

(ii) Indefinite delivery vehicle (identified as an
“IDV” in FPDS).  Examples of IDVs include the following:

(A) Task and Delivery Order Contracts (see
Subpart 16.5), including—

(1) Government-wide acquisition contracts.
(2) Multi-agency contracts.

(B) GSA Federal supply schedules.
(C) Blanket Purchase Agreements (see 13.303).
(D) Basic Ordering Agreements (see 16.703).
(E) Any other agreement or contract against

which individual orders or purchases may be placed.
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exceptions when it determines in writing that it is in the best
interest of the Government that the enactment should apply to
contracts or subcontracts not greater than the simplified acqui-
sition threshold.

(c) The provisions of paragraph (b) of this section do not
apply to laws that—

(1) Provide for criminal or civil penalties; or
(2) Specifically state that notwithstanding the language

of 41 U.S.C. 1905, the enactment will be applicable to con-
tracts or subcontracts in amounts not greater than the simpli-
fied acquisition threshold.

(d) Any individual may petition the Administrator, Office
of Federal Procurement Policy (OFPP), to include any appli-
cable provision of law not included on the list set forth in
paragraph (a) of this section unless the FAR Council has
already determined in writing that the law is applicable. The
Administrator, OFPP, will include the law on the list in
paragraph (a) of this section unless the FAR Council makes a
determination that it is applicable within 60 days of receiving
the petition.

13.006 Inapplicable provisions and clauses.
While certain statutes still apply, pursuant to Public

Law 103-355, the following provisions and clauses are inap-
plicable to contracts and subcontracts at or below the simpli-
fied acquisition threshold:

(a) 52.203-5, Covenant Against Contingent Fees.
(b) 52.203-6, Restrictions on Subcontractor Sales to the

Government.
(c) 52.203-7, Anti-Kickback Procedures.
(d) 52.215-2, Audits and Records—Negotiation, except as

used with its Alternate I, when using funds appropriated or
otherwise made available by the American Recovery and
Reinvestment Act of 2009 (Pub. L. 111-5).

(e) 52.222-4, Contract Work Hours and Safety Stan-
dards—Overtime Compensation.

(f) 52.223-6, Drug-Free Workplace, except for individuals.
(g) 52.223-9, Estimate of Percentage of Recovered Mate-

rial Content for EPA-Designated Items.

Subpart 13.1—Procedures

13.101 General.
(a) In making purchases, contracting officers shall—

(1) Comply with the policy in 7.202 relating to eco-
nomic purchase quantities, when practicable;

(2) Satisfy the procedures described in Subpart 19.6
with respect to Certificates of Competency before rejecting a
quotation, oral or written, from a small business concern
determined to be nonresponsible (see Subpart 9.1); and

(3) Provide for the inspection of supplies or services as
prescribed in 46.404.

(b) In making purchases, contracting officers should—

(1) Include related items (such as small hardware items
or spare parts for vehicles) in one solicitation and make award
on an “all-or-none” or “multiple award” basis provided sup-
pliers are so advised when quotations or offers are requested;

(2) Incorporate provisions and clauses by reference in
solicitations and in awards under requests for quotations, pro-
vided the requirements in 52.102 are satisfied;

(3) Make maximum effort to obtain trade and prompt
payment discounts (see 14.408-3). Prompt payment discounts
shall not be considered in the evaluation of quotations; and

(4) Use bulk funding to the maximum extent practica-
ble. Bulk funding is a system whereby the contracting officer
receives authorization from a fiscal and accounting officer to
obligate funds on purchase documents against a specified
lump sum of funds reserved for the purpose for a specified
period of time rather than obtaining individual obligational
authority on each purchase document. Bulk funding is partic-
ularly appropriate if numerous purchases using the same type
of funds are to be made during a given period.

13.102 Source list.
(a) Contracting officers should use the System for Award

Management database (see subpart 4.11) via https://
www.acquisition.gov as their primary sources of vendor infor-
mation. Offices maintaining additional vendor source files or
listings should identify the status of each source (when the sta-
tus is made known to the contracting office) in the following
categories:

(1) Small business.
(2) Small disadvantaged business.
(3) Women-owned small business concern, including

economically disadvantaged women-owned small business
concerns and women-owned small business concerns eligible
under the Women-owned Small Business (WOSB) Program.

(4) HUBZone small business.
(5) Service-disabled veteran-owned small business.
(6) Veteran-owned small business.

(b) The status information may be used as the basis to
ensure that small business concerns are provided the maxi-
mum practicable opportunities to respond to solicitations
issued using simplified acquisition procedures.

13.103 Use of standing price quotations.
Authorized individuals do not have to obtain individual

quotations for each purchase. Standing price quotations may
be used if—

(a) The pricing information is current; and
(b) The Government obtains the benefit of maximum dis-

counts before award.

13.104 Promoting competition.
The contracting officer must promote competition to the

maximum extent practicable to obtain supplies and services
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from the source whose offer is the most advantageous to the
Government, considering the administrative cost of the
purchase.

(a) The contracting officer must not—
(1) Solicit quotations based on personal preference; or
(2) Restrict solicitation to suppliers of well-known and

widely distributed makes or brands.
(b) If using simplified acquisition procedures and not pro-

viding access to the notice of proposed contract action and
solicitation information through the Governmentwide point of
entry (GPE), maximum practicable competition ordinarily
can be obtained by soliciting quotations or offers from sources
within the local trade area. Unless the contract action requires
synopsis pursuant to 5.101 and an exception under 5.202 is not
applicable, consider solicitation of at least three sources to
promote competition to the maximum extent practicable.
Whenever practicable, request quotations or offers from two
sources not included in the previous solicitation.

13.105 Synopsis and posting requirements.
(a) The contracting officer must comply with the public

display and synopsis requirements of 5.101 and 5.203 unless
an exception in 5.202 applies.

(b) When acquiring commercial items or supplies or ser-
vices procured in accordance with 12.102(f)(1), the contract-
ing officer may use a combined synopsis and solicitation. In
these cases, a separate solicitation is not required. The con-
tracting officer must include enough information to permit
suppliers to develop quotations or offers.

(c) See 5.102(a)(6) for the requirement to post a brand
name justification or documentation required by 13.106-1(b)
or 13.501.

(d) When publicizing contract actions funded in whole or
in part by the American Recovery and Reinvestment Act of
2009 (Pub. L. 111-5):

(1) Notices of proposed contract actions shall follow the
procedures in 5.704 for posting orders.

(2) Award notices shall follow the procedures in 5.705.

13.106 Soliciting competition, evaluation of quotations or 
offers, award and documentation.

13.106-1 Soliciting competition.
(a) Considerations. In soliciting competition, the contract-

ing officer shall consider the guidance in 13.104 and the fol-
lowing before requesting quotations or offers:

(1)(i) The nature of the article or service to be purchased
and whether it is highly competitive and readily available in
several makes or brands, or is relatively noncompetitive.

(ii) An electronic commerce method that employs
widespread electronic public notice is not available; and

(iii) The urgency of the proposed purchase.
(iv) The dollar value of the proposed purchase.

(v) Past experience concerning specific dealers’
prices.

(2) When soliciting quotations or offers, the contracting
officer shall notify potential quoters or offerors of the basis on
which award will be made (price alone or price and other fac-
tors, e.g., past performance and quality). Contracting officers
are encouraged to use best value. Solicitations are not required
to state the relative importance assigned to each evaluation
factor and subfactor, nor are they required to include
subfactors.

(b) Soliciting from a single source. (1) For purchases not
exceeding the simplified acquisition threshold.  (i) Contract-
ing officers may solicit from one source if the contracting
officer determines that the circumstances of the contract
action deem only one source reasonably available (e.g.,
urgency, exclusive licensing agreements, brand-name or
industrial mobilization).

(ii) Where a single source is identified to provide a
portion of a purchase because that portion of the purchase
specifies a particular brand-name item, the documentation in
paragraph (b)(1)(i) of this section only applies to the portion
of the purchase requiring the brand-name item. The documen-
tation should state it is covering only the portion of the acqui-
sition which is brand-name.

(2) For purchases exceeding the simplified acquisition
threshold. The requirements at 13.501(a) apply to sole-source
(including brand-name) acquisitions of commercial items
conducted pursuant to subpart 13.5.

(3) See 5.102(a)(6) for the requirement to post the
brand-name justification or documentation.

(c) Soliciting orally.(1) The contracting officer shall
solicit quotations orally to the maximum extent
practicable, if—

(i) The acquisition does not exceed the simplified
acquisition threshold;

(ii) Oral solicitation is more efficient than soliciting
through available electronic commerce alternatives; and

(iii) Notice is not required under 5.101.
(2) However, an oral solicitation may not be practicable

for contract actions exceeding $30,000 unless covered by an
exception in 5.202.

(d) Written solicitations. If obtaining electronic or oral
quotations is uneconomical or impracticable, the contracting
officer should issue paper solicitations for contract actions
likely to exceed $30,000. The contracting officer shall issue a
written solicitation for construction requirements exceeding
$2,000.

(e) Use of options. Options may be included in solicita-
tions, provided the requirements of Subpart 17.2 are met and
the aggregate value of the acquisition and all options does not
exceed the dollar threshold for use of simplified acquisition
procedures.
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14.5-1

Subpart 14.5—Two-Step Sealed Bidding

14.501 General.
Two-step sealed bidding is a combination of competitive

procedures designed to obtain the benefits of sealed bidding
when adequate specifications are not available. An objective
is to permit the development of a sufficiently descriptive and
not unduly restrictive statement of the Government’s require-
ments, including an adequate technical data package, so that
subsequent acquisitions may be made by conventional sealed
bidding. This method is especially useful in acquisitions
requiring technical proposals, particularly those for complex
items. It is conducted in two steps:

(a) Step one consists of the request for, submission, evalu-
ation, and (if necessary) discussion of a technical proposal. No
pricing is involved. The objective is to determine the accept-
ability of the supplies or services offered. As used in this con-
text, the word “technical” has a broad connotation and
includes, among other things, the engineering approach, spe-
cial manufacturing processes, and special testing techniques.
It is the proper step for clarification of questions relating to
technical requirements. Conformity to the technical require-
ments is resolved in this step, but not responsibility as defined
in 9.1.

(b) Step two involves the submission of sealed priced bids
by those who submitted acceptable technical proposals in step
one. Bids submitted in step two are evaluated and the awards
made in accordance with Subparts 14.3 and 14.4.

14.502 Conditions for use.
(a) Unless other factors require the use of sealed bidding,

two-step sealed bidding may be used in preference to negoti-
ation when all of the following conditions are present:

(1) Available specifications or purchase descriptions
are not definite or complete or may be too restrictive without
technical evaluation, and any necessary discussion, of the
technical aspects of the requirement to ensure mutual under-
standing between each source and the Government.

(2) Definite criteria exist for evaluating technical
proposals.

(3) More than one technically qualified source is
expected to be available.

(4) Sufficient time will be available for use of the two-
step method.

(5) A firm-fixed-price contract or a fixed-price contract
with economic price adjustment will be used.

(b) None of the following precludes the use of two-step
sealed bidding:

(1) Multi-year contracting.
(2) Government property to be made available to the

successful bidder.
(3) A total small business set-aside (see 19.502-2).

(4) The use of the price evaluation adjustment for small
disadvantaged business concerns (see Subpart 19.11).

(5) The use of a set-aside or price evaluation preference
for HUBZone small business concerns (see Subpart 19.13).

(6) The use of a set-aside for service-disabled veteran-
owned small business concerns (see Subpart 19.14).

(7) The use of a set-aside for economically disadvan-
taged women-owned small business concerns and women-
owned small business concerns eligible under the Women-
Owned Small Business Program (see subpart 19.15).

(8) A first or subsequent production quantity is being
acquired under a performance specification.

14.503 Procedures.

14.503-1 Step one.
(a) Requests for technical proposals shall be synopsized in

accordance with Part 5. The request must include, as a mini-
mum, the following:

(1) A description of the supplies or services required.
(2) A statement of intent to use the two-step method.
(3) The requirements of the technical proposal.
(4) The evaluation criteria, to include all factors and any

significant subfactors.
(5) A statement that the technical proposals shall not

include prices or pricing information.
(6) The date, or date and hour, by which the proposal

must be received (see 14.201-6(r)).
(7) A statement that—

(i) In the second step, only bids based upon technical
proposals determined to be acceptable, either initially or as a
result of discussions, will be considered for awards, and

(ii) Each bid in the second step must be based on the
bidder’s own technical proposals.

(8) A statement that—
(i) Offerors should submit proposals that are accept-

able without additional explanation or information,
(ii) The Government may make a final determination

regarding a proposal’s acceptability solely on the basis of the
proposal as submitted; and

(iii) The Government may proceed with the second
step without requesting further information from any offeror;
however, the Government may request additional information
from offerors of proposals that it considers reasonably suscep-
tible of being made acceptable, and may discuss proposals
with their offerors.

(9) A statement that a notice of unacceptability will be
forwarded to the offeror upon completion of the proposal
evaluation and final determination of unacceptability.

(10) A statement either that only one technical proposal
may be submitted by each offeror or that multiple technical
proposals may be submitted. When specifications permit dif-
ferent technical approaches, it is generally in the Govern-
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ment’s interest to authorize multiple proposals. If multiple
proposals are authorized, see 14.201-6(s).

(b) Information on delivery or performance requirements
may be of assistance to bidders in determining whether or not
to submit a proposal and may be included in the request. The
request shall also indicate that the information is not binding
on the Government and that the actual delivery or perfor-
mance requirements will be contained in the invitation issued
under step two.

(c) Upon receipt, the contracting officer shall—
(1) Safeguard proposals against disclosure to unautho-

rized persons;
(2) Accept and handle data marked in accordance with

15.609 as provided in that section; and
(3) Remove any reference to price or cost.

(d) The contracting officer shall establish a time period for
evaluating technical proposals. The period may vary with the
complexity and number of proposals involved. However, the
evaluation should be completed quickly.

(e)(1) Evaluations shall be based on the criteria in the
request for proposals but not consideration of responsibility as
defined in 9.1, Proposals, shall be categorized as—

(i) Acceptable;
(ii) Reasonably susceptible of being made

acceptable; or
(iii) Unacceptable.

(2) Any proposal which modifies, or fails to conform to
the essential requirements or specifications of, the request for
technical proposals shall be considered nonresponsive and
categorized as unacceptable.

(f)(1) The contracting officer may proceed directly with
step two if there are sufficient acceptable proposals to ensure
adequate price competition under step two, and if further time,
effort and delay to make additional proposals acceptable and
thereby increase competition would not be in the Govern-
ment’s interest. If this is not the case, the contracting officer
shall request bidders whose proposals may be made accept-
able to submit additional clarifying or supplementing infor-
mation. The contracting office shall identify the nature of the
deficiencies in the proposal or the nature of the additional
information required. The contracting officer may also

arrange discussions for this purpose. No proposal shall be dis-
cussed with any offeror other than the submitter.

(2) In initiating requests for additional information, the
contracting officer shall fix an appropriate time for bidders to
conclude discussions, if any, submit all additional informa-
tion, and incorporate such additional information as part of
their proposals submitted. Such time may be extended in the
discretion of the contracting officer. If the additional informa-
tion incorporated as part of a proposal within the final time
fixed by the contracting officer establishes that the proposal
is acceptable, it shall be so categorized. Otherwise, it shall be
categorized as unacceptable.

(g) When a technical proposal is found unacceptable
(either initially or after clarification), the contracting officer
shall promptly notify the offeror of the basis of the determi-
nation and that a revision of the proposal will not be consid-
ered. Upon written request, the contracting officer shall
debrief unsuccessful offerors (see 15.505 and 15.506).

(h) Late technical proposals are governed by 15.208(b),
(c), and (f).

(i) If it is necessary to discontinue two-step sealed bidding,
the contracting officer shall include a statement of the facts
and circumstances in the contract file. Each offeror shall be
notified in writing. When step one results in no acceptable
technical proposal or only one acceptable technical proposal,
the acquisition may be continued by negotiation.

14.503-2 Step two.
(a) Sealed bidding procedures shall be followed except that

invitations for bids shall—
(1) Be issued only to those offerors submitting accept-

able technical proposals in step one;
(2) Include the provision prescribed in 14.201-6(t);
(3) Prominently state that the bidder shall comply with

the specifications and the bidder’s technical proposal; and
(4) Not be synopsized through the Governmentwide

point of entry (GPE) as an acquisition opportunity nor pub-
licly posted (see 5.101(a)).

(b) The names of firms that submitted acceptable proposals
in step one will be listed through the GPE for the benefit of
prospective subcontractors (see 5.207).

*       *       *       *       *       *
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Subpart 15.5—Preaward, Award, and 
Postaward Notifications, Protests, and 

Mistakes

15.501 Definition.
“Day,” as used in this subpart, has the meaning set forth at

33.101.

15.502 Applicability.
This subpart applies to competitive proposals, as described

in 6.102(b), and a combination of competitive procedures, as
described in 6.102(c). The procedures in 15.504, 15.506,
15.507, 15.508, and 15.509, with reasonable modification,
should be followed for sole source acquisitions and acquisi-
tions described in 6.102(d)(1) and (2).

15.503 Notifications to unsuccessful offerors.
(a) Preaward notices— (1) Preaward notices of exclusion

from competitive range. The contracting officer shall notify
offerors promptly in writing when their proposals are
excluded from the competitive range or otherwise eliminated
from the competition. The notice shall state the basis for the
determination and that a proposal revision will not be
considered.

(2) Preaward notices for small business programs.
(i) In addition to the notice in paragraph (a)(1) of this section,
the contracting officer shall notify each offeror in writing
prior to award, upon completion of negotiations, determina-
tions of responsibility, and, if necessary, the process in
19.304(d)—

(A) When using a small business set-aside (see
Subpart 19.5);

(B) When a small disadvantaged business con-
cern receives a benefit based on its disadvantaged status (see
Subpart 19.11 and 19.1202) and is the apparently successful
offeror;

(C) When using the HUBZone procedures in
19.1305 or 19.1307; 

(D) When using the service-disabled veteran-
owned small business procedures in 19.1405; or

(E) When using the Women-Owned Small Busi-
ness Program procedures in 19.1505.

(ii) The notice shall state—
(A) The name and address of the apparently suc-

cessful offeror;
(B) That the Government will not consider subse-

quent revisions of the offeror’s proposal; and
(C) That no response is required unless a basis

exists to challenge the size status or small business status of
the apparently successful offeror (e.g., small business con-
cern, small disadvantaged business concern, HUBZone small
business concern, service-disabled veteran-owned small busi-
ness concern, economically disadvantaged women-owned

small business concern, or women-owned small business con-
cern eligible under the Women-Owned Small Business Pro-
gram).

(iii) The notice is not required when the contracting
officer determines in writing that the urgency of the require-
ment necessitates award without delay or when the contract is
entered into under the 8(a) program (see 19.805-2).

(b) Postaward notices. (1) Within 3 days after the date of
contract award, the contracting officer shall provide written
notification to each offeror whose proposal was in the com-
petitive range but was not selected for award
(10 U.S.C. 2305(b)(5) and 41 U.S.C. 3704) or had not been
previously notified under paragraph (a) of this section. The
notice shall include—

(i) The number of offerors solicited;
(ii) The number of proposals received;
(iii) The name and address of each offeror receiving

an award;
(iv) The items, quantities, and any stated unit prices

of each award. If the number of items or other factors makes
listing any stated unit prices impracticable at that time, only
the total contract price need be furnished in the notice. How-
ever, the items, quantities, and any stated unit prices of each
award shall be made publicly available, upon request; and

(v) In general terms, the reason(s) the offeror’s pro-
posal was not accepted, unless the price information in
paragraph (b)(1)(iv) of this section readily reveals the reason.
In no event shall an offeror’s cost breakdown, profit, overhead
rates, trade secrets, manufacturing processes and techniques,
or other confidential business information be disclosed to any
other offeror.

(2) Upon request, the contracting officer shall furnish
the information described in paragraph (b)(1) of this section
to unsuccessful offerors in solicitations using simplified
acquisition procedures in Part 13.

(3) Upon request, the contracting officer shall provide
the information in paragraph (b)(1) of this section to unsuc-
cessful offerors that received a preaward notice of exclusion
from the competitive range.

15.504 Award to successful offeror.
The contracting officer shall award a contract to the suc-

cessful offeror by furnishing the executed contract or other
notice of the award to that offeror.

(a) If the award document includes information that is dif-
ferent than the latest signed proposal, as amended by the off-
eror’s written correspondence, both the offeror and the
contracting officer shall sign the contract award.

(b) When an award is made to an offeror for less than all
of the items that may be awarded and additional items are
being withheld for subsequent award, each notice shall state
that the Government may make subsequent awards on those
additional items within the proposal acceptance period.
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(c) If the Optional Form (OF) 307, Contract Award, Stan-
dard Form (SF) 26, Award/Contract, or SF 33, Solicitation,
Offer and Award, is not used to award the contract, the first
page of the award document shall contain the Government’s
acceptance statement from Block 15 of that form, exclusive of
the Item 3 reference language, and shall contain the contract-
ing officer’s name, signature, and date. In addition, if the
award document includes information that is different than the
signed proposal, as amended by the offeror’s written corre-
spondence, the first page shall include the contractor’s agree-
ment statement from Block 14 of the OF 307 and the signature
of the contractor’s authorized representative.

15.505 Preaward debriefing of offerors.
Offerors excluded from the competitive range or otherwise

excluded from the competition before award may request a
debriefing before award (10 U.S.C. 2305(b)(6)(A) and
41 U.S.C. 3705).

(a)(1) The offeror may request a preaward debriefing by
submitting a written request for debriefing to the contracting
officer within 3 days after receipt of the notice of exclusion
from the competition.

(2) At the offeror’s request, this debriefing may be
delayed until after award. If the debriefing is delayed until
after award, it shall include all information normally provided
in a postaward debriefing (see 15.506(d)). Debriefings
delayed pursuant to this paragraph could affect the timeliness
of any protest filed subsequent to the debriefing.

(3) If the offeror does not submit a timely request, the
offeror need not be given either a preaward or a postaward
debriefing. Offerors are entitled to no more than one debrief-
ing for each proposal.

(b) The contracting officer shall make every effort to
debrief the unsuccessful offeror as soon as practicable, but
may refuse the request for a debriefing if, for compelling rea-
sons, it is not in the best interests of the Government to con-
duct a debriefing at that time. The rationale for delaying the
debriefing shall be documented in the contract file. If the con-
tracting officer delays the debriefing, it shall be provided no
later than the time postaward debriefings are provided under
15.506. In that event, the contracting officer shall include the
information at 15.506(d) in the debriefing.

(c) Debriefings may be done orally, in writing, or by any
other method acceptable to the contracting officer.

(d) The contracting officer should normally chair any
debriefing session held. Individuals who conducted the eval-
uations shall provide support.

(e) At a minimum, preaward debriefings shall include—
(1) The agency’s evaluation of significant elements in

the offeror’s proposal;
(2) A summary of the rationale for eliminating the off-

eror from the competition; and

(3) Reasonable responses to relevant questions about
whether source selection procedures contained in the solicita-
tion, applicable regulations, and other applicable authorities
were followed in the process of eliminating the offeror from
the competition.

(f) Preaward debriefings shall not disclose—
(1) The number of offerors;
(2) The identity of other offerors;
(3) The content of other offerors’ proposals;
(4) The ranking of other offerors;
(5) The evaluation of other offerors; or
(6) Any of the information prohibited in 15.506(e).

(g) An official summary of the debriefing shall be included
in the contract file.

15.506 Postaward debriefing of offerors.
(a)(1) An offeror, upon its written request received by the

agency within 3 days after the date on which that offeror has
received notification of contract award in accordance with
15.503(b), shall be debriefed and furnished the basis for the
selection decision and contract award.

(2) To the maximum extent practicable, the debriefing
should occur within 5 days after receipt of the written request.
Offerors that requested a postaward debriefing in lieu of a
preaward debriefing, or whose debriefing was delayed for
compelling reasons beyond contract award, also should be
debriefed within this time period.

(3) An offeror that was notified of exclusion from the
competition (see 15.505(a)), but failed to submit a timely
request, is not entitled to a debriefing.

(4)(i) Untimely debriefing requests may be
accommodated.

(ii) Government accommodation of a request for
delayed debriefing pursuant to 15.505(a)(2), or any untimely
debriefing request, does not automatically extend the dead-
lines for filing protests. Debriefings delayed pursuant to
15.505(a)(2) could affect the timeliness of any protest filed
subsequent to the debriefing.

(b) Debriefings of successful and unsuccessful offerors
may be done orally, in writing, or by any other method accept-
able to the contracting officer.

(c) The contracting officer should normally chair any
debriefing session held. Individuals who conducted the eval-
uations shall provide support.

(d) At a minimum, the debriefing information shall
include—

(1) The Government’s evaluation of the significant
weaknesses or deficiencies in the offeror’s proposal, if
applicable;

(2) The overall evaluated cost or price (including unit
prices) and technical rating, if applicable, of the successful
offeror and the debriefed offeror, and past performance infor-
mation on the debriefed offeror;
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ited to particular contracts unless the SBA size determination
finds general affiliation between the parties. The rules gov-
erning 8(a) Program joint ventures are described in
13 CFR 124.513.

(iv) Where a concern is not considered as being an
affiliate of a concern with which it is participating in a joint
venture, it is necessary, nevertheless, in computing annual
receipts, etc., for the purpose of applying size standards, to
include such concern’s share of the joint venture receipts (as
distinguished from its share of the profits of such venture).

(v) Franchise and license agreements. If a concern
operates or is to operate under a franchise (or a license) agree-
ment, the following policy is applicable: In determining
whether the franchisor controls or has the power to control
and, therefore, is affiliated with the franchisee, the restraints
imposed on a franchisee by its franchise agreement shall not
be considered, provided that the franchisee has the right to
profit from its effort and the risk of loss or failure, commen-
surate with ownership. Even though a franchisee may not be
controlled by the franchisor by virtue of the contractual rela-
tionship between them, the franchisee may be controlled by
the franchisor or others through common ownership or com-
mon management, in which case they would be considered as
affiliated.

(vi) Size determination for teaming arrangements.
For size determination purposes, apply the size standard tests
in paragraphs (7)(i)(A) and (B) of this section when a teaming
arrangement of two or more business concerns submits an
offer, as appropriate.

“Annual receipts.” (1) Annual receipts of a concern which
has been in business for 3 or more complete fiscal years means
the annual average gross revenue of the concern taken for the
last 3 fiscal years. For the purpose of this definition, gross rev-
enue of the concern includes revenues from sales of products
and services, interest, rents, fees, commissions and/or what-
ever other sources derived, but less returns and allowances,
sales of fixed assets, interaffiliate transactions between a con-
cern and its domestic and foreign affiliates, and taxes col-
lected for remittance (and if due, remitted) to a third party.
Such revenues shall be measured as entered on the regular
books of account of the concern whether on a cash, accrual,
or other basis of accounting acceptable to the U.S. Treasury
Department for the purpose of supporting Federal income tax
returns, except when a change in accounting method from
cash to accrual or accrual to cash has taken place during such
3-year period, or when the completed contract method has
been used.

(i) In any case of change in accounting method from
cash to accrual or accrual to cash, revenues for such 3-year
period shall, prior to the calculation of the annual average, be
restated to the accrual method. In any case, where the com-
pleted contract method has been used to account for revenues

in such 3-year period, revenues must be restated on an accrual
basis using the percentage of completion method.

(ii) In the case of a concern which does not keep reg-
ular books of accounts, but which is subject to U.S. Federal
income taxation, “annual receipts” shall be measured as
reported, or to be reported to the U.S. Treasury Department,
Internal Revenue Service, for Federal income tax purposes,
except that any return based on a change in accounting method
or on the completed contract method of accounting must be
restated as provided for in the preceding paragraphs.

(2) Annual receipts of a concern that has been in busi-
ness for less than 3 complete fiscal years means its total
receipts for the period it has been in business, divided by the
number of weeks including fractions of a week that it has been
in business, and multiplied by 52. In calculating total receipts,
the definitions and adjustments related to a change of account-
ing method and the completed contract method of
paragraph (1) of this definition, are applicable.

“Number of employees” is a measure of the average
employment of a business concern and means its average
employment, including the employees of its domestic and for-
eign affiliates, based on the number of persons employed on
a full-time, part-time, temporary, or other basis during each of
the pay periods of the preceding 12 months. If a business has
not been in existence for 12 months, “number of employees”
means the average employment of such concern and its affil-
iates during the period that such concern has been in existence
based on the number of persons employed during each of the
pay periods of the period that such concern has been in busi-
ness. If a business has acquired an affiliate during the appli-
cable 12-month period, it is necessary, in computing the
applicant’s number of employees, to include the affiliate’s
number of employees during the entire period, rather than
only its employees during the period in which it has been an
affiliate. The employees of a former affiliate are not included,
even if such concern had been an affiliate during a portion of
the period.

19.102 Size standards.
(a)(1) The SBA establishes small business size standards

on an industry-by-industry basis.  (See 13 CFR Part 121).
Small business size standards matched to industry NAICS
codes are published by the Small Business Administration and
are available at http://www.sba.gov/content/table-small-busi-
ness-size-standards.

(2) NAICS codes are updated by the Office of Manage-
ment and Budget through its Economic Classification Policy
Committee every five years.  New NAICS codes are not avail-
able for use in Federal contracting until the Small Business
Administration publishes corresponding industry size stan-
dards (see 19.102(a)(1)).

(b) Small business size standards are applied by—
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(1) Classifying the product or service being acquired in
the industry whose definition, as found in the North American
Industry Classification System (NAICS) Manual (available at
http://www.census.gov/eos/www/naics/), best describes the
principal nature of the product or service being acquired;

(2) Identifying the size standard SBA established for
that industry; and

(3) Specifying the size standard in the solicitation so
that offerors can appropriately represent themselves as small
or large.

(c) For size standard purposes, a product or service shall be
classified in only one industry, whose definition best
describes the principal nature of the product or service being
acquired even though for other purposes it could be classified
in more than one.

(d) When acquiring a product or service that could be clas-
sified in two or more industries with different size standards,
contracting officers shall apply the size standard for the indus-
try accounting for the greatest percentage of the contract
price.

(e) If a solicitation calls for more than one item and allows
offers to be submitted on any or all of the items, an offeror
must meet the size standard for each item it offers to furnish.
If a solicitation calling for more than one item requires offers
on all or none of the items, an offeror may qualify as a small
business by meeting the size standard for the item accounting
for the greatest percentage of the total contract price.

(f) Any concern submitting a bid or offer in its own name,
other than on a construction or service contract, that proposes
to furnish an end product it did not manufacture (a “nonman-
ufacturer”), is a small business if it has no more than 500
employees, and—

(1) Except as provided in paragraphs (f)(4) through
(f)(7) of this section, in the case of Government acquisitions
set-aside for small businesses, furnishes in the performance of
the contract, the product of a small business manufacturer or
producer. The end product furnished must be manufactured or
produced in the United States or its outlying areas. The term
“nonmanufacturer” includes a concern that can, but elects not
to, manufacture or produce the end product for the specific
acquisition. For size determination purposes, there can be
only one manufacturer of the end product being acquired. The
manufacturer of the end product being acquired is the concern
that, with its own forces, transforms inorganic or organic sub-
stances including raw materials and/or miscellaneous parts or
components into the end product. However, see the limita-
tions on subcontracting at 52.219-14 that apply to any small
business offeror other than a nonmanufacturer for purposes of
set-asides and 8(a) awards, 52.219-3 for HUBZone set-asides
and HUBZone sole source awards, 52.219-27 for SDVOSB
set-asides and SDVOSB sole source awards, 52.219-29 for
economically disadvantaged women-owned small business

set-asides, and 52.219-30 for set-asides for women-owned
small business concerns eligible under the women-owned
small business program.

(2) A concern which purchases items and packages
them into a kit is considered to be a nonmanufacturer small
business and can qualify as such for a given acquisition if it
meets the size qualifications of a small nonmanufacturer for
the acquisition, and if more than 50 percent of the total value
of the kit and its contents are accounted for by items manu-
factured by small business.

(3) For the purpose of receiving a Certificate of Com-
petency on an unrestricted acquisition, a small business non-
manufacturer may furnish any domestically produced or
manufactured product.

(4) In the case of acquisitions set aside for small busi-
ness or awarded under section 8(a) of the Small Business Act,
when the acquisition is for a specific product (or a product in
a class of products) for which the SBA has determined that
there are no small business manufacturers or processors in the
Federal market, then the SBA may grant a class waiver so that
a nonmanufacturer does not have to furnish the product of a
small business.  For the most current listing of classes for
which SBA has granted a waiver, contact an SBA Office of
Government Contracting. A listing is also available on SBA’s
Internet Homepage at http://www.sba.gov/content/class-
waivers. Contracting officers may request that the SBA waive
the nonmanufacturer rule for a particular class of products.
For procedures in requesting a waiver see 13 CFR 121.1204.

(5) For a specific solicitation, a contracting officer may
request a waiver of that part of the nonmanufacturer rule
which requires that the actual manufacturer or processor be a
small business concern if no known domestic small business
manufacturers or processors can reasonably be expected to
offer a product meeting the requirements of the solicitation.

(6) Requests for waivers shall be sent to the—

Associate Administrator for Government Contracting
United States Small Business Administration
Mail Code 6250
409 Third Street, SW
Washington, DC 20416.

(7) The SBA provides for an exception to the nonman-
ufacturer rule if—

(i) The procurement of a manufactured end product
processed under the procedures set forth in Part 13—

(A) Is set aside for small business; and
(B) Is not anticipated to exceed $25,000; and

(ii) The offeror supplies an end product that is man-
ufactured or produced in the United States or its outlying
areas.

(8) For non-manufacturer rules pertaining to HUBZone
contracts, see 19.1303(e).
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Subpart 19.3—Determination of Small 
Business Status for Small Business Programs

19.301 Representations and rerepresentations.

19.301-1 Representation by the offeror.
(a) To be eligible for award as a small business, an offeror

must represent in good faith that it is a small business at the
time of its written representation. An offeror may represent
that it is a small business concern in connection with a specific
solicitation if it meets the definition of a small business con-
cern applicable to the solicitation and has not been determined
by the Small Business Administration (SBA) to be other than
a small business.

(b) The contracting officer shall accept an offeror’s repre-
sentation in a specific bid or proposal that it is a small business
unless (1) another offeror or interested party challenges the
concern’s small business representation or (2) the contracting
officer has a reason to question the representation. Challenges
of and questions concerning a specific representation shall be
referred to the SBA in accordance with 19.302.

(c) An offeror’s representation that it is a small business is
not binding on the SBA. If an offeror’s small business status
is challenged, the SBA will evaluate the status of the concern
and make a determination, which will be binding on the con-
tracting officer, as to whether the offeror is a small business.
A concern cannot become eligible for a specific award by tak-
ing action to meet the definition of a small business concern
after the SBA has determined that it is not a small business.

(d) If the SBA determines that the status of a concern as a
small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small busi-
ness, small disadvantaged business, or women-owned small
business has been misrepresented in order to obtain a set-aside
contract, an 8(a) subcontract, a subcontract that is to be
included as part or all of a goal contained in a subcontracting
plan, or a prime or subcontract to be awarded as a result, or in
furtherance of any other provision of Federal law that specif-
ically references Section 8(d) of the Small Business Act for a
definition of program eligibility, the SBA may take action as
specified in Sections 16(a) or 16(d) of the Act. If the SBA
declines to take action, the agency may initiate the process.
The SBA’s regulations on penalties for misrepresentations
and false statements are contained in 13 CFR 121.108 for
small business, 13 CFR 124.501 for 8(a) small business, 13
CFR 124.1004 for small disadvantaged business, 13 CFR
125.29 for veteran or service-disabled veteran-owned small
business, 13 CFR 126.900 for HUBZone small business, and
13 CFR 127.700 for economically disadvantaged women-
owned small business concerns and women-owned small
business (WOSB) concerns eligible under the WOSB Pro-
gram.

19.301-2 Rerepresentation by a contractor that 
represented itself as a small business concern.
(a) Definition. As used in this subsection—
Long-term contract means a contract of more than five

years in duration, including options. However, the term does
not include contracts that exceed five years in duration
because the period of performance has been extended for a
cumulative period not to exceed six months under the clause
at 52.217-8, Option to Extend Services, or other appropriate
authority.

(b) A contractor that represented itself as a small business
concern before contract award must rerepresent its size status
for the North American Industry Classification System
(NAICS) code in the contract upon the occurrence of any of
the following:

(1) Within 30 days after execution of a novation agree-
ment or within 30 days after modification of the contract to
include the clause at 52.219-28, Post-Award Small Business
Program Rerepresentation, if the novation agreement was
executed prior to inclusion of this clause in the contract.

(2) Within 30 days after a merger or acquisition of the
contractor that does not require novation or within 30 days
after modification of the contract to include the clause at
52.219-28, Post-Award Small Business Program Rerepresen-
tation, if the merger or acquisition occurred prior to inclusion
of this clause in the contract.

(3) For long-term contracts—
(i) Within 60 to 120 days prior to the end of the fifth

year of the contract; and
(ii) Within 60 to 120 days prior to the date specified

in the contract for exercising any option thereafter.
(c) A contractor must rerepresent its size status in accor-

dance with the size standard in effect at the time of its rerep-
resentation that corresponds to the NAICS code that was
initially assigned to the contract.

(d) After a contractor rerepresents it is other than small in
accordance with 52.219-28, the agency may no longer include
the value of options exercised, modifications issued, orders
issued, or purchases made under blanket purchase agreements
on that contract in its small business prime contracting goal
achievements. Agencies should issue a modification to the
contract capturing the rerepresentation and report it to FPDS
within 30 days after notification of the rerepresentation.

(e) A change in size status does not change the terms and
conditions of the contract.

19.301-3 Rerepresentation by a contractor that 
represented itself as other than a small business 
concern.
A contractor that represented itself as other than small

before contract award may, but is not required to, rerepresent
its size status when—

(a) The conditions in 19.301-2(b) apply; and

(FAC 2005–76)



19.302 FEDERAL ACQUISITION REGULATION

19.3-2

(b) The contractor qualifies as a small business concern
under the applicable size standard in effect at the time of its
rerepresentation.

19.302 Protesting a small business representation or 
rerepresentation.
(a)(1) The Small Business Administration (SBA) regula-

tions on small business size and size protests are found at 13
CFR part 121.

(2) An offeror, the SBA, or another interested party may
protest the small business representation of an offeror in a spe-
cific offer.  However, for competitive 8(a) contracts, the filing
of a protest is limited to an offeror, the contracting officer, or
the SBA.

(b) Any time after offers are opened, the contracting officer
may question the small business representation of any offeror
in a specific offer by filing a contracting officer’s protest (see
paragraph (c) of this section).

(c)(1) Any contracting officer who receives a protest,
whether timely or not, or who, as the contracting officer,
wishes to protest the small business representation of an off-
eror, or rerepresentation of a contractor, shall promptly for-
ward the protest to the SBA Government Contracting Area
Director at the Government Contracting Area Office serving
the area in which the headquarters of the offeror is located.

(2) The protest, or confirmation if the protest was initi-
ated orally, shall be in writing and shall contain the basis for
the protest with specific, detailed evidence to support the alle-
gation that the offeror is not small. The SBA will dismiss any
protest that does not contain specific grounds for the protest.

(3) The protest shall include a referral letter written by
the contracting officer with information pertaining to the
solicitation.  The referral letter must include the following
information to allow SBA to determine timeliness and stand-
ing:

(i) The protest and any accompanying materials.
(ii) A copy of the size self-certification.
(iii) Identification of the applicable size standard.
(iv) A copy or an electronic link to the solicitation

and any amendments.
(v) The name, address, telephone number, email

address, and fax number of the contracting officer.
(vi) Identification of the bid opening date or the date

of notification provided to unsuccessful offerors.
(vii) The date the contracting officer received the

protest.
(viii) A complete address and point of contact for the

protested concern.
(d) In order to affect a specific solicitation, a protest must

be timely. SBA’s regulations on timeliness are contained in
13 CFR 121.1004. SBA’s regulations on timeliness related to
protests of disadvantaged status are contained in 13 CFR 124,
Subpart B.

(1) To be timely, a protest by any concern or other inter-
ested party must be received by the contracting officer (see
paragraphs (d)(1)(i) and (ii) of this section) by the close of
business of the fifth business day after bid opening (in sealed
bid acquisitions) or receipt of the special notification from the
contracting officer that identifies the apparently successful
offeror (in negotiated acquisitions) (see 15.503(a)(2)).

(i) A protest may be made orally if it is confirmed in
writing and received by the contracting officer within the 5-
day period or by letter postmarked no later than 1 business day
after the oral protest.

(ii) A protest may be made in writing if it is delivered
to the contracting officer by hand, telegram, mail, facsimile,
e-mail, express or overnight delivery service.

(2) Except as provided in paragraph (d)(4) of this sec-
tion, a protest filed by the contracting officer or SBA is always
considered timely whether filed before or after award.

(3) A protest under a Multiple Award Schedule will be
timely if received by SBA at any time prior to the expiration
of the contract period, including renewals.

(4) A protest filed before bid opening, or notification to
offerors of the selection of the apparent successful offeror,
will be dismissed as premature by SBA.

(e) Upon receipt of a protest from or forwarded by the Con-
tracting Office, the SBA will—

(1) Notify the contracting officer and the protester of the
date it was received, and that the size of the concern being
challenged is under consideration by the SBA; and

(2) Furnish to the concern whose representation is being
protested a copy of the protest and a blank SBA Form 355,
Application for Small Business Determination, by certified
mail, return receipt requested.

(f)(1) Within 15 business days after receipt of a protest or
request for a formal size determination or within any exten-
sion of time granted by the contracting officer the SBA Area
Office will determine the size status of the challenged con-
cern.  The SBA Area Office will notify the contracting officer,
the protester, and the challenged concern of its decision by a
verifiable means, which may include facsimile, electronic
mail, or overnight delivery service.

(2) Award may be made to a protested concern after the
SBA Area Office has determined that either the protested con-
cern is an eligible small business or has dismissed all protests
against it.

(3) If SBA’s Office of Hearings and Appeals (OHA)
subsequently overturns the Area Office's determination of eli-
gibility or dismissal, and contract award has not been made,
the contracting officer may apply the OHA decision to the
procurement in question.

(g)(1) After receiving a protest involving an offeror being
considered for award, the contracting officer shall not award
the contract until the SBA has made a size determination or
15 business days have expired since SBA’s receipt of a pro-
test, whichever occurs first; however, award shall not be with-
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held when the contracting officer determines in writing that an
award must be made to protect the public interest.

(2) If SBA has not made a determination within 15 busi-
ness days, or within any extension of time granted by the con-
tracting officer, the contracting officer may award the contract
after determining in writing that there is an immediate need to
award the contract and that waiting until SBA makes its deter-
mination will be disadvantageous to the Government.

(3) SBA may, at its sole discretion, reopen a formal size
determination to correct an error or mistake, if it is within the
appeal period and no appeal has been filed with OHA or, a
final decision has not been rendered by the SBA Area Office
or OHA.

(4) If a protest is received that challenges the small busi-
ness status of an offeror not being considered for award, the
contracting officer is not required to suspend contract action.
The contracting officer shall forward the protest to the SBA
(see paragraph (c)(1) of this section) with a notation that the
concern is not being considered for award, and shall notify the
protester of this action.

(h) An appeal from an SBA size determination may be filed
by any concern or other interested party whose protest of the
small business representation of another concern has been
denied by an SBA Government Contracting Area Director,
any concern or other interested party that has been adversely
affected by an SBA Government Contracting Area Director’s
decision, or the SBA Associate Administrator for the SBA
program involved.  The appeal must be filed with the Office
of Hearings and Appeals, Small Business Administration,
Suite 5900, 409 3rd Street, SW., Washington, DC 20416,
within the time limits and in strict accordance with the proce-
dures contained in Subpart C of 13 CFR 134.  It is within the
discretion of the SBA Judge whether to accept an appeal from
a size determination.  If a post-award appeal is submitted to
OHA within the time limits specified in Subpart C of 13 CFR
134, the contracting officer shall consider suspending contract
performance until an SBA Judge decides the appeal.  SBA
will inform the contracting officer of its ruling on the appeal.
SBA’s decision, if received before award, will apply to the
pending acquisition.  If the contracting officer has made a
written determination in accordance with (g)(1) or (2) of this
section, the contract has been awarded, the SBA rulings is
received after award, and OHA finds the protested concern to
be ineligible for award, the contracting officer shall terminate
the contract unless termination is not in the best interests of the
Government, in keeping with the circumstances described in
the written determination.  However, the contracting officer
shall not exercise any options or award further task or delivery
orders.

(i) SBA will dismiss untimely protests.  A protest that is not
timely, even though received before award, shall be for-
warded to the SBA Government Contracting Area Office (see
paragraph (c)(1) of this section), with a notation on it that the
protest is not timely.  A protest received by a contracting
officer after award of a contract shall be forwarded to the SBA

Government Contracting Area Office with a notation that
award has been made.

(j) When a concern is found to be other than small under a
protest concerning a size status rerepresentation made in
accordance with the clause at 52.219-28, Post-Award Small
Business Program Rerepresentation, a contracting officer
may permit contract performance to continue, issue orders, or
exercise option(s), because the contract remains a valid con-
tract.

19.303 Determining North American Industry 
Classification System codes and size standards.
(a)(1) The contracting officer shall determine the appropri-

ate North American Industry Classification System (NAICS)
code and related small business size standard and include
them in solicitations above the micro-purchase threshold.  For
information on size standards matched to industry NAICS
codes, including the use of new NAICS codes, see also
19.102(a).

(2) The contracting officer shall select the NAICS code
which best describes the principal purpose of the product or
service being acquired.  Primary consideration is given to the
industry descriptions in the U.S. NAICS Manual, the product
or service description in the solicitation and any attachments
to it, the relative value and importance of the components of
the procurement making up the end item being procured, and
the function of the goods or services being purchased.  A pro-
curement is usually classified according to the component
which accounts for the greatest percentage of contract value.
A concern that submits an offer or quote for a contract where
the NAICS code assigned to the contract is one for supplies,
and furnishes a product it did not itself manufacture or pro-
duce, is categorized as a nonmanufacturer and deemed small
if it meets the requirements of 19.102(f).

(b) If different products or services are required in the same
solicitation, the solicitation shall identify the appropriate
small business size standard for each product or service.

(c) The contracting officer’s determination is final unless
appealed as follows: (1) An appeal from a contracting
officer's NAICS code designation and the applicable size stan-
dard must be served and filed within 10 calendar days after the
issuance of the initial solicitation or any amendment affecting
the NAICS code or size standard.  However, SBA may file a
NAICS code appeal at any time before offers are due.

(2) Appeals from a contracting officer’s NAICS code
designation or applicable size standard may be filed with
SBA’s Office of Hearings and Appeals by—

(i) Any person adversely affected by a NAICS code
designation or applicable size standard.  However, with
respect to a particular sole source 8(a) contract, only the SBA
Associate Administrator for Business Development may
appeal a NAICS code designation; or
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(ii) The Associate or Assistant Director for the SBA
program involved, through SBA’s Office of General Counsel.

(3) Contracting officers shall advise the public, by
amendment to the solicitation, of the existence of a NAICS
code appeal (see 5.102(a)(1)).  Such notices shall include the
procedures and the deadline for interested parties to file and
serve arguments concerning the appeal.

(4) SBA’s Office of Hearings and Appeals (OHA) will
dismiss summarily an untimely NAICS code appeal.

(5)(i) The appeal petition must be in writing and must
be addressed to the Office of Hearings and Appeals, Small
Business Administration, Suite 5900, 409 3rd Street, SW.,
Washington, DC 20416.

(ii) There is no required format for the appeal; how-
ever, the appeal must include—

(A) The solicitation or contract number and the
name, address, email address, and telephone number of the
contracting officer;

(B) A full and specific statement as to why the
NAICS code designation is allegedly erroneous and argument
supporting the allegation; and

(C) The name, address, telephone number, and
signature of the appellant or its attorney.

(6) The appellant must serve the appeal petition upon—
(i) The contracting officer who assigned the NAICS

code to the acquisition; and
(ii) SBA’s Office of General Counsel, Associate

General Counsel for Procurement Law, 409 Third Street,
SW., Washington, DC 20416, facsimile 202-205-6873, or
email at OPLService@sba.gov.

(7) Upon receipt of a NAICS code appeal, OHA will
notify the contracting officer by a notice and order of the date
OHA received the appeal, the docket number, and Judge
assigned to the case.  The contracting officer’s response to the
appeal, if any, must include argument and evidence (see 13
CFR Part 134), and must be received by OHA within 15 cal-
endar days from the date of the docketing notice and order,
unless otherwise specified by the Administrative Judge.
Upon receipt of OHA’s docketing notice and order, the con-
tracting officer must withhold award, unless withholding
award is not in the best interests of the Government, and
immediately send to OHA an electronic link to or a paper copy
of both the original solicitation and all amendments relating
to the NAICS code appeal.  The contracting officer will
inform OHA of any amendments, actions, or developments
concerning the procurement in question.

(8) After close of record, OHA will issue a decision and
inform the contracting officer.  If OHA’s decision is received
by the contracting officer before the date the offers are due, the
decision shall be final and the solicitation must be amended to
reflect the decision, if appropriate.  OHA’s decision received
after the due date of the initial offers shall not apply to the

pending solicitation but shall apply to future solicitations of
the same products or services.

(d) SBA’s regulations concerning appeals of NAICS code
designations are found at 13 CFR 121.1101 to 121.1103 and
13 CFR part 134.

19.304 Disadvantaged business status.
(a) To be eligible to receive a benefit as a prime contractor

based on its disadvantaged status, a concern, at the time of its
offer, must either be certified as a small disadvantaged busi-
ness (SDB) concern or have a completed SDB application
pending at the SBA or a Private Certifier (see 19.001).

(b) The contracting officer may accept an offeror’s repre-
sentation that it is an SDB concern for general statistical pur-
poses. The provision at 52.219-1, Small Business Program
Representations, or 52.212-3(c)(4), Offeror Representations
and Certifications-Commercial Items, is used to collect SDB
data for general statistical purposes.

(c) The provision at 52.219-22, Small Disadvantaged Busi-
ness Status, or 52.212-3(c)(8), Offeror Representations and
Certifications-Commercial Items, is used to obtain SDB sta-
tus when the prime contractor may receive a benefit based on
its disadvantaged status. The mechanisms that may provide
benefits on the basis of disadvantaged status as a prime con-
tractor are a price evaluation adjustment for SDB concerns
(see Subpart 19.11), and an evaluation factor or subfactor for
SDB participation (see 19.1202).

(1) If the apparently successful offeror has represented
that it is currently certified as an SDB, the contracting officer
may confirm that the concern is identified as a small disad-
vantaged business concern by accessing SBA’s database
(PRO-Net) or by contacting the SBA’s Office of Small Dis-
advantaged Business Certification and Eligibility.

(2) If the apparently successful offeror has represented
that its SDB application is pending at the SBA or a Private
Certifier, and its position as the apparently successful offeror
is due to the application of the price evaluation adjustment, the
contracting officer shall follow the procedure in paragraph (d)
of this section.

(d) Notifications to SBA of potential awards to offerors
with pending SDB applications.

(1) The contracting officer shall notify the—

Small Business Administration
Assistant Administrator for SDBCE
409 Third Street, SW
Washington, DC 20416.

The notification shall contain the name of the apparently suc-
cessful offeror, and the names of any other offerors that have
represented that their applications for SDB status are pending
at the SBA or a Private Certifier and that could receive the
award due to the application of a price evaluation adjustment
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if the apparently successful offeror is determined not to be an
SDB by the SBA.

(2) The SBA will, within 15 calendar days after receipt
of the notification, determine the disadvantaged status of the
apparently successful offeror and, as appropriate, any other
offerors referred by the contracting officer and will notify the
contracting officer.

(3) If the contracting officer does not receive an SBA
determination within 15 calendar days after the SBA’s receipt
of the notification, the contracting officer shall presume that
the apparently successful offeror, and any other offerors
referred by the contracting officer, are not disadvantaged, and
shall make award accordingly, unless the contracting officer
grants an extension to the 15-day response period. No written
determination is required for the contracting officer to make
award at any point following the expiration of the 15-day
response period.

(4) When the contracting officer makes a written deter-
mination that award must be made to protect the public inter-
est, the contracting officer may proceed to contract award
without notifying SBA or before receiving a determination of
SDB status from SBA during the 15-day response period. In
both cases, the contracting officer shall presume that the
apparently successful offeror, or any other offeror referred to
the SBA whose SDB application is pending, is not an SDB
and shall make award accordingly.

19.305 Protesting a representation of disadvantaged 
business status.
(a) This section applies to protests of a small business con-

cern’s disadvantaged status as a prime contractor. Protests of
a small business concern’s disadvantaged status as a subcon-
tractor are processed under 19.703(a)(2). Protests of a con-
cern’s size as a prime contractor are processed under 19.302.
Protests of a concern’s size as a subcontractor are processed
under 19.703(b). An offeror, the contracting officer, or the
SBA may protest the apparently successful offeror’s represen-
tation of disadvantaged status if the concern is eligible to
receive a benefit based on its disadvantaged status (see
Subpart 19.11 and 19.1202.)

(b) An offeror, excluding an offeror determined by the con-
tracting officer to be non-responsive or outside the competi-
tive range, or an offeror that SBA has previously found to be
ineligible for the requirement at issue, may protest the appar-
ently successful offeror’s representation of disadvantaged sta-
tus by filing a protest in writing with the contracting officer.
SBA regulations concerning protests are contained in
13 CFR 124, Subpart B. The protest—

(1) Must be filed within the times specified in
19.302(d)(1); and

(2) Must contain specific facts or allegations supporting
the basis of protest.

(c) The contracting officer or the SBA may protest in writ-
ing a concern’s representation of disadvantaged status at any
time following bid opening or notification of intended award.

(1) If a contracting officer’s protest is based on infor-
mation provided by a party ineligible to protest directly or
ineligible to protest under the timeliness standard, the con-
tracting officer must be persuaded by the evidence presented
before adopting the grounds for protest as his or her own.

(2) The SBA may protest a concern’s representation of
disadvantaged status by filing directly with its Assistant
Administrator for Small Disadvantaged Business Certifica-
tion and Eligibility and notifying the contracting officer.

(d) The contracting officer shall return premature protests
to the protestor. A protest is considered to be premature if it
is submitted before bid opening or notification of intended
award. SBA normally will not consider a postaward protest.
SBA may consider a postaward protest in its discretion where
it determines that an SDB determination after award is mean-
ingful (e. g., where the contracting officer agrees to terminate
the contract if the protest is sustained).

(e) Upon receipt of a protest that is not premature, the con-
tracting officer shall withhold award and forward the protest
to—

Small Business Administration
Assistant Administrator for SDBCE
409 Third Street, SW
Washington, DC 20416.

The contracting officer shall send to SBA—
(1) The written protest and any accompanying

materials;
(2) The date the protest was received;
(3) A copy of the protested concern’s representation as

a small disadvantaged business, and the date of such represen-
tation; and

(4) The date of bid opening or date on which notification
of the apparently successful offeror was sent to unsuccessful
offerors.

(f) When the contracting officer makes a written determi-
nation that award must be made to protect the public interest,
award may be made notwithstanding the protest.

(g) The SBA Assistant Administrator for Small Disadvan-
taged Business Certification and Eligibility will notify the
protestor and the contracting officer of the date the protest was
received and whether it will be processed or dismissed for lack
of timeliness or specificity. For protests that are not dismissed,
the SBA will, within 15 working days after receipt of the pro-
test, determine the disadvantaged status of the challenged off-
eror and will notify the contracting officer, the challenged
offeror, and the protestor. Award may be made on the basis of
that determination. The determination is final for purposes of
the instant acquisition, unless it is appealed and—
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(1) The contracting officer receives the SBA’s decision
on the appeal before award; or

(2) The contracting officer has agreed to terminate the
contract, as appropriate, based on the outcome of the appeal
(see 13 CFR 124, Subpart B).

(h) If the contracting officer does not receive an SBA deter-
mination within 15 working days after the SBA’s receipt of
the protest, the contracting officer shall presume that the chal-
lenged offeror is disadvantaged and may award the contract,
unless the SBA requests and the contracting officer grants an
extension to the 15-day response period.

(i) An SBA determination may be appealed by—
(1) The party whose protest has been denied;
(2) The concern whose status was protested; or
(3) The contracting officer.

(j) The appeal must be filed with the SBA’s Administrator
or designee within five working days after receipt of the deter-
mination. If the contracting officer receives the SBA’s deci-
sion on the appeal before award, the decision shall apply to the
instant acquisition. If the decision is received after award, it
will not apply to the instant acquisition (but see
paragraph (g)(2) of this section).

19.306 Protesting a firm’s status as a HUBZone small 
business concern.
(a) Definition. As used in this section—
“Interested party” has the meaning given in 13 CFR

126.103.
(b)(1) An offeror that is an interested party, the contracting

officer, or the SBA may protest the apparently successful off-
eror’s status as a qualified historically underutilized business
zone (HUBZone) small business concern (see 13 CFR
126.800).

(2) SBA’s protest regulations are found in subpart H
“Protests” at 13 CFR 126.800 through 126.805.

(c) Protests relating to small business size status are subject
to the procedures of 19.302.  An interested party seeking to
protest both the small business size and HUBZone status of an
apparent successful offeror shall file two separate protests.
Protests relating to small business size status for the acquisi-
tion and the HUBZone qualifying requirements will be pro-
cessed concurrently by SBA.

(d) All protests must be in writing and must state all spe-
cific grounds for the protest.

(1) SBA will consider protests challenging the status of
a concern if the protest presents evidence that—

(i) The concern is not a qualified HUBZone small
business concern as described at 13 CFR 126.103 and 13 CFR
126.200;

(ii) The principal office is not located in a HUBZone;
or

(iii) At least 35 percent of the employees do not
reside in a HUBZone.

(2) Assertions that a protested concern is not a qualified
HUBZone small business concern, without setting forth spe-
cific facts or allegations, will not be considered by SBA (see
13 CFR 126.801(b)).

(e) Protest by an interested party. (1) An interested party
shall submit its protest to the contracting officer—

(i) For sealed bids—
(A) By the close of business on the fifth business

day after bid opening; or 
(B) By the close of business on the fifth business

day from the date of identification of the apparent successful
offeror, if the price evaluation preference was not applied at
the time of bid opening; or

(ii) For negotiated acquisitions, by the close of busi-
ness on the fifth business day after notification by the con-
tracting officer of the apparently successful offeror. 

(2) Any protest received after the designated time limits
is untimely, unless it is from the contracting officer or SBA.

(f)(1) The contracting officer shall forward all protests to
SBA.  The protests are to be submitted to the Director, HUB-
Zone Program, U.S. Small Business Administration, 409
Third Street, SW, Washington, DC 20416 or by fax to 202-
205-7167, Attn:  HUBZone Small Business Status Protest. 

(2) The protest shall include a referral letter written by
the contracting officer with information pertaining to the
solicitation.  The referral letter must include the following
information to allow SBA to determine timeliness and stand-
ing:

(i) The solicitation number (or an electronic link to
or a paper copy of the solicitation).

(ii) The name, address, telephone number, fax num-
ber, and email address, of the contracting officer.

(iii) The type of HUBZone contract.
(iv) Whether the procurement was conducted using

full and open competition with a HUBZone price evaluation
preference, and whether the protester’s opportunity for award
was affected by the preference.

(v) If a HUBZone set-aside, whether the protester
submitted an offer.

(vi) Whether the protested concern was the apparent
successful offeror.

(vii) Whether the procurement was conducted using
sealed bid or negotiated procedures.

(viii) The bid opening date, if applicable.  If a price
evaluation preference was applied after the bid opening date,
also provide the date of identification of the apparent success-
ful offeror.

(ix) The date the contracting officer received the pro-
test.

(x) Whether a contract has been awarded. 
(g) SBA will notify the protester and the contracting officer

of the date SBA received the protest.
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(h) Before SBA decision. (1) After receiving a protest
involving the apparent successful offeror’s status as a HUB-
Zone small business concern, the contracting officer shall
either—

(i) Withhold award of the contract until SBA deter-
mines the status of the protested concern; or

(ii) Award the contract after receipt of the protest but
before SBA issues its decision if the contracting officer deter-
mines in writing that an award must be made to protect the
public interest.

(2) SBA will determine the merits of the status protest
within 15 business days after receipt of a protest, or within any
extension of time granted by the contracting officer.

(3) If SBA does not issue its determination within 15
business days, or within any extension of time granted, the
contracting officer may award the contract after determining
in writing that there is an immediate need to award the con-
tract and that waiting until SBA makes its determination will
be disadvantageous to the Government.  This determination
shall be provided to the SBA’s HUBZone Program Director.

(i) After SBA decision.  The HUBZone Program Director
will notify the contracting officer, the protester, and the pro-
tested concern of the SBA determination.  The determination
is effective immediately and is final unless overturned on
appeal by SBA’s Associate Administrator, Office of Govern-
ment Contracting and Business Development (AA/GCBD).

(1) If the contracting officer has withheld contract
award and SBA has determined that the protested concern is
an eligible HUBZone or dismissed all protests against the pro-
tested concern, the contracting officer may award the contract
to the protested concern.  If AA/GCBD subsequently over-
turns the decision of the HUBZone Program Director, the con-
tracting officer may apply the AA/GCBD decision to the
procurement in question.

(2) If the contracting officer has withheld award and the
HUBZone Program Director has determined that the protested
concern is ineligible, and a timely AA/GCBD appeal has not
been filed, then the contracting officer shall not award the con-
tract to the protested concern. 

(3) If the contracting officer has made a written deter-
mination in accordance with (h)(1)(ii) or (h)(3) of this section,
awarded the contract, and the HUBZone Program Director’s
ruling sustaining the protest is received after award—

(i) The contracting officer shall terminate the con-
tract, unless the contracting officer has made a written deter-
mination that termination is not in the best interests of the
Government.  However, the contracting officer shall not exer-
cise any options or award further task or delivery orders under
the contract;

(ii) The contracting officer shall update the Federal
Procurement Data System to reflect the final decision of the
HUBZone Program Director if no appeal is filed; and

(iii) The concern’s designation as a certified HUB-
Zone small business concern will be removed by SBA from
the Dynamic Small Business Database.  The concern shall not
submit an offer as a HUBZone small business concern, until
SBA issues a decision that the ineligibility is resolved.

(4) If the contracting officer has made a written deter-
mination in accordance with (h)(1)(ii) or (h)(3) of this section,
awarded the contract, SBA has sustained the protest and deter-
mined that the concern is not a HUBZone small business, and
a timely AA/GCBD appeal has been filed, then the contract-
ing officer shall consider whether performance can be sus-
pended until an AA/GCBD decision is rendered.

(5) If AA/GCBD affirms the decision of the HUBZone
Program Director, finding the protested concern is ineligible,
and contract award has occurred—

(i) The contracting officer shall terminate the con-
tract, unless the contracting officer has made a written deter-
mination that termination is not in the best interest of the
Government.  However, the contracting officer shall not exer-
cise any options or award further task or delivery orders.

(ii) The contracting officer shall update the FPDS to
reflect the AA/GCBD decision; and

(iii) The SBA will remove the concern’s designation
as a certified HUBZone small business concern.  The concern
shall not submit an offer as a HUBZone small business con-
cern until SBA issues a decision that the ineligibility is
resolved or AA/GCBD finds the concern is eligible on appeal.

(6) A concern found to be ineligible during a HUBZone
status protest is precluded from applying for HUBZone certi-
fication for 90 calendar days from the date of the SBA final
decision.

(j) Appeals of HUBZone status determinations.  The pro-
tested HUBZone small business concern, the protester, or the
contracting officer may file appeals of protest determinations
with SBA’s AA/GC&BD.  The AA/GC&BD must receive the
appeal no later than 5 business days after the date of receipt
of the protest determination.  SBA will dismiss any untimely
appeal.

(k) The appeal must be in writing.  The appeal must iden-
tify the protest determination being appealed and must set
forth a full and specific statement as to why the decision is
erroneous or what significant fact the HUBZone Program
Director failed to consider.

(l)(1) The party appealing the decision must provide notice
of the appeal to—

(i) The contracting officer; 
(ii) HUBZone Program Director, U.S. Small Busi-

ness Administration, 409 Third Street, SW., Washington, DC
20416 or by fax to 202-205-7167; and

(iii) The protested HUBZone small business concern
or the original protester, as appropriate.

(2) SBA will not consider additional information or
changed circumstances that were not disclosed at the time of
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the Director/HUB’s decision or that are based on disagree-
ment with the findings and conclusions contained in the deter-
mination.

(m) The AA/GCBD will make its decision within 5 busi-
ness days of the receipt of the appeal, if practicable, and will
base its decision only on the information and documentation
in the protest record as supplemented by the appeal.  SBA will
provide a copy of the decision to the contracting officer, the
protester, and the protested HUBZone small business con-
cern.  The SBA decision, if received before award, will apply
to the pending acquisition.  The AA/GCBD’s decision is the
final decision.

(n) The AA/GC&BD will make its decision within
5 business days of the receipt of the appeal, if practicable, and
will base its decision only on the information and documen-
tation in the protest record as supplemented by the appeal.
SBA will provide a copy of the decision to the contracting
officer, the protester, and the protested HUBZone small busi-
ness concern. The SBA decision, if received before award,
will apply to the pending acquisition. SBA rulings received
after award will not apply to that acquisition. The AA/
GC&BD’s decision is the final decision.

19.307 Protesting a firm’s status as a service-disabled 
veteran-owned small business concern.
(a) Definition. Interested party, as used in this section, has

the meaning given in 13 CFR 125.8(b).
(b)(1) An offeror that is an interested party, the contracting

officer, or the SBA may protest the apparently successful off-
eror's status as a service-disabled veteran-owned small busi-
ness (SDVOSB) concern (see 13 CFR 125.24).

(2) SBA’s protest regulations are found in subpart D
“Protests” at 13 CFR 125.24 through 125.28.

(c) Protests relating to small business size status are subject
to the procedures of 19.302.  An interested party seeking to
protest both the small business size and service-disabled vet-
eran-owned small business status of an apparent successful
offeror shall file two separate protests.

(d) All protests must be in writing and must state all spe-
cific grounds for the protest.

(1) SBA will consider protests challenging the service
disabled veteran-owned status or the ownership and control of
a concern if—

(i) For status protests, the protester presents evidence
supporting the contention that the owner(s) cannot provide
documentation from the Department of Veterans Affairs,
Department of Defense determinations, or the U.S. National
Archives and Records Administration to show that they meet
the definition of “service-disabled veteran” or “service dis-
abled veteran with a permanent and severe disability” as set
forth in 13 CFR 125.8; or

(ii) For ownership and control protests, the protester
presents evidence that the concern is not 51 percent owned

and controlled by one or more service-disabled veterans.  In
the case of a veteran with a permanent and severe disability,
the protester presents evidence that the concern is not con-
trolled by the veteran, spouse, or permanent caregiver of such
veteran.

(2) Assertions that a protested concern is not a service-
disabled veteran-owned small business concern, without set-
ting forth specific facts or allegations, will not be considered
by SBA (see 13 CFR 125.25(b)).

(e) Protest by an interested party. (1) An offeror shall
submit its protest to the contracting officer

(i) To be received by close of business on the fifth
business day after bid opening (in sealed bid acquisitions); or

(ii) To be received by close of business on the fifth
business day after notification by the contracting officer of the
apparently successful offeror for negotiated acquisitions).

(2) Any protest received after the designated time limits
is untimely, unless it is from the contracting officer or SBA.

(f)(1) The contracting officer shall forward all protests to
SBA.  The protests are to be submitted to SBA’s Director,
Office of Government Contracting, U.S. Small Business
Administration, 409 Third Street, SW, Washington, DC
20416 or by fax to 202-205-6390, Attn: Service-Disabled
Veteran Status Protest.

(2) The protest shall include a referral letter written by
the contracting officer with information pertaining to the
solicitation.  The referral letter must include the following
information to allow SBA to determine timeliness and stand-
ing:

(i) The solicitation number (or an electronic link to
or a paper copy of the solicitation).

(ii) The name, address, telephone number, fax num-
ber, and email address of the contracting officer.

(iii) Whether the contract was sole-source or set-
aside.

(iv) Whether the protestor submitted an offer.
(v) Whether the protested concern was the apparent

successful offeror.
(vi) When the protested concern submitted its offer.
(vii) Whether the acquisition was conducted using

sealed bid or negotiated procedures.
(viii) The bid opening date, if applicable.
(ix) The date the contracting officer received the pro-

test.
(x) The date the protestor received notification about

the apparent successful offeror, if applicable. 
(xi) Whether a contract has been awarded.

(g) SBA will notify the protester and the contracting officer
of the date SBA received the protest.

(h) Before SBA decision. (1) After receiving a protest
involving the apparent successful offeror's status as a service-
disabled veteran-owned small business concern, the contract-
ing officer shall either—
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(i) Withhold award of the contract until SBA deter-
mines the status of the protested concern; or

(ii) Award the contract after receipt of the protest but
before SBA issues its decision if the contracting officer deter-
mines in writing that an award must be made to protect the
public interest.

(2) SBA will determine the merits of the status protest
within 15 business days after receipt of a protest, or within any
extension of time granted by the contracting officer.

(3) If SBA does not issue its determination within 15
business days, or within any extension of time that is granted,
the contracting officer may award the contract after determin-
ing in writing that there is an immediate need to award the
contract and that waiting until SBA makes its determination
will be disadvantageous to the government.  This determina-
tion shall be provided to the SBA's Director, Office of Gov-
ernment Contracting and a copy shall be included in the
contract file.

(i) After SBA decision.  SBA will notify the contracting
officer, the protester, and the protested concern of its determi-
nation.  The determination is effective immediately and is
final unless overturned on appeal by SBA’s Office of Hear-
ings and Appeals (OHA) pursuant to 13 CFR part 134.

(1) If the contracting officer has withheld contract
award and SBA has determined that the protested concern is
an eligible SDVOSB or dismissed all protests against the pro-
tested concern, the contracting officer may award the contract
to the protested concern.  If OHA subsequently overturns the
SBA Director for Government Contracting’s determination or
dismissal, the contracting officer may apply the OHA deci-
sion to the procurement in question.

(2) If the contracting officer has withheld contract
award, SBA has sustained the protest and determined that the
concern is not an SDVOSB, and no OHA appeal has been
filed, then the contracting officer shall not award the contract
to the protested concern.

(3) If the contracting officer has made a written deter-
mination in accordance with (h)(1)(ii) or (h)(3) of this section,
the contract has been awarded, and SBA’s ruling sustaining
the protest is received after award—

(i) The contracting officer shall terminate the con-
tract, unless the contracting officer has made a written deter-
mination that termination is not in the best interests of the
Government.  However, the contracting officer shall not exer-
cise any options or award further task or delivery orders;

(ii) The contracting officer shall update the FPDS to
reflect the final SBA decision; and

(iii) The concern must remove its designation in the
System for Award Management (SAM) as a SDVOSB con-
cern, and shall not submit an offer as a SDVOSB concern,
until SBA issues a decision that the ineligibility is resolved.

(4) If the contracting officer has made a written deter-
mination in accordance with (h)(1)(ii) or (h)(3) of this section

and awarded the contract to the protested firm, SBA has sus-
tained the protest and determined that the concern is not a
SDVOSB, and a timely OHA appeal has been filed, then the
contracting officer shall consider whether performance can be
suspended until an OHA decision is rendered.

(5) If OHA affirms the SBA Director for Government
Contracting’s determination finding the protested concern is
ineligible—

(i) The contracting officer shall terminate the con-
tract unless the contracting officer has made a written deter-
mination that it is not in the best interest of the Government.
However, the contracting officer shall not exercise any
options or award further task or delivery orders;

(ii) The contracting officer shall update the FPDS to
reflect OHA’s decision; and 

(iii) The concern shall remove its designation in
SAM as a SDVOSB concern, until SBA issues a decision that
the ineligibility is resolved or OHA finds the concern is eligi-
ble on appeal.

(6) A concern found to be ineligible may not submit
future offers as an SDVOSB concern until the concern dem-
onstrates to SBA’s satisfaction that it has overcome the reason
for the protest and SBA issues a decision to this effect.

(j) Appeals of SDVOSB status determinations.  The pro-
tested SDVOSB small business concern, the protester, or the
contracting officer may file appeals of protest determinations
to OHA.  OHA must receive the appeal no later than 10 busi-
ness days after the date of receipt of the protest determination.
SBA will dismiss an untimely appeal.  See Subpart E “Rules
of Practice for Appeals From Service-Disabled Veteran
Owned Small Business Concerns Protests” at 13 CFR
134.501 through 134.515 for SBA’s appeals regulations.

(k) The appeal must be in writing.  The appeal must iden-
tify the protest determination being appealed and must set
forth a full and specific statement as to why the SDVOSB pro-
test determination is alleged to be based on a clear error of fact
or law, together with an argument supporting such allegation.

(l) The party appealing the decision must provide notice of
the appeal to—

(1) The contracting officer;
(2) Director, Office of Government Contracting, U.S.

Small Business Administration, 409 Third Street, SW., Wash-
ington, DC 20416, facsimile 202-205-6390;

(3) The protested SDVOSB concern or the original pro-
tester, as appropriate; and

(4) Associate General Counsel for Procurement Law,
U.S. Small Business Administration, 409 Third Street, SW.,
Washington, DC 20416, facsimile 202-205-6873, or e-mail at
OPLService@sba.gov.

(m) OHA will make its decision within 15 business days of
the receipt of the appeal, if practicable.  SBA will provide a
copy of the decision to the contracting officer, the protester,
and the protested SDVOSB small business concern.  The
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OHA decision regarding the status of the concern is final and
is binding on the parties.

19.308 Protesting a firm’s status as an economically 
disadvantaged women-owned small business concern 
or women-owned small business concern eligible under 
the WOSB Program.
(a) Definition.  Interested party, as used in this section, has

the meaning given in 13 CFR 127.102.
(b)(1) An offeror that is an interested party, the contracting

officer, or the SBA may protest the apparent successful off-
eror’s status as an economically disadvantaged women-
owned small business (EDWOSB) concern or women-owned
small business (WOSB) concern eligible under the WOSB
Program.

(2) SBA’s protest regulations are found in subpart F
“Protests” at 13 CFR 127.600 through 127.605.

(c) Protests relating to small business size status are subject
to the procedures of 19.302.  An interested party seeking to
protest both the small business size and WOSB or EDWOSB
status of an apparent successful offeror shall file two separate
protests.

(d) All protests shall be in writing and must state all spe-
cific grounds for the protest.

(1) SBA will consider protests challenging the status of
a concern if—

(i) The protest presents evidence that the concern is
not at least 51 percent owned and controlled by one or more
women who are United States citizens; or 

(ii) The protest presents evidence that the concern is
not at least 51 percent owned and controlled by one or more
economically disadvantaged women, when it is in connection
with an EDWOSB contract.

(2) SBA shall consider protests by a contracting officer
when the apparent successful offeror has failed to provide all
of the required documents, as set forth in 19.1503(c).

(3) Assertions that a protested concern is not a
EDWOSB or WOSB concern eligible under the WOSB Pro-
gram, without setting forth specific facts or allegations, will
not be considered by SBA (see 13 CFR 127.603(a)).

(e) Protest by an interested party.
(1) An offeror shall submit its protest to the contracting

officer—
(i) To be received by the close of business by the fifth

business day after bid opening (in sealed bid acquisitions); or
(ii) To be received by the close of business by the

fifth business day after notification by the contracting officer
of the apparent successful offeror (in negotiated acquisitions).

(2) Any protest received after the designated time limit
is untimely, unless it is from the contracting officer or SBA.

(f)(1) The contracting officer shall forward all protests to
SBA.  The protests are to be submitted to SBA’s Director for
Government Contracting, U.S. Small Business Administra-

tion, 409 Third Street, SW., Washington, DC 20416 or by fax
to 202-205-6390, Attn:  Women-owned Small Business Sta-
tus Protest.

(2) The protest shall include a referral letter written by
the contracting officer with information pertaining to the
solicitation.  The referral letter must include the following
information to allow SBA to determine timeliness and stand-
ing:

(i) The solicitation number or electronic link to or a
paper copy of the solicitation.

(ii) The name, address, telephone number, email
address, and facsimile number of the contracting officer.

(iii) Whether the protestor submitted an offer. 
(iv) Whether the protested concern was the apparent

successful offeror.
(v) When the protested concern submitted its offer.
(vi) Whether the acquisition was conducted using

sealed bid or negotiated procedures. 
(vii) The bid opening date, if applicable.
(viii) The date the contracting officer received the

protest.
(ix) The date the protestor received notification

about the apparent successful offeror, if applicable.
(x) Whether a contract has been awarded.

(g) SBA will notify the protester and the contracting officer
of the date SBA received the protest.

(h) Before SBA decision.  (1) After receiving a protest
involving the apparent successful offeror’s status as an
EDWOSB or WOSB concern eligible under the WOSB Pro-
gram, the contracting officer shall either—

(i) Withhold award of the contract until SBA deter-
mines the status of the protested concern; or

(ii) Award the contract after receipt of the protest but
before SBA issues its decision if the contracting officer deter-
mines in writing that an award must be made to protect the
public interest.

(2) SBA will determine the merits of the status protest
within 15 business days after receipt of a protest, or within any
extension of that time granted by the contracting officer.

(3) If SBA does not issue its determination within 15
business days, or within any extension of time granted, the
contracting officer may award the contract after determining
in writing that there is an immediate need to award the con-
tract and that waiting until SBA makes its determination will
be disadvantageous to the Government. This determination
shall be provided to the SBA Director for Government Con-
tracting and a copy shall be included in the contract file.

(i) After SBA decision.  SBA will notify the contracting
officer, the protester, and the protested concern of its determi-
nation.  The determination is effective immediately and is
final unless overturned on appeal by SBA’s Office of Hear-
ings and Appeals (OHA) pursuant to 13 CFR part 134.
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(1) If the contracting officer has withheld contract
award and SBA has denied or dismissed the protest, the con-
tracting officer may award the contract to the protested con-
cern.  If OHA subsequently overturns the SBA Director for
Government Contracting’s determination or dismissal, the
contracting officer may apply the OHA decision to the pro-
curement in question.

(2) If the contracting officer has withheld contract
award, SBA has sustained the protest and determined that the
concern is not eligible under the WOSB Program, and no
OHA appeal has been filed, then the contracting officer shall
not award the contract to the protested concern.

(3) If the contracting officer has made a written deter-
mination in accordance with (h)(1)(ii) or (h)(3) of this section,
awarded the contract, and SBA’s ruling is received after
award, and no OHA appeal has been filed, then—

(i) The contracting officer shall terminate the con-
tract, unless the contracting officer has made a written deter-
mination that termination is not in the best interests of the
Government.  However, the contracting officer shall not exer-
cise any options or award further task or delivery orders;

(ii) The contracting officer shall update the FPDS to
reflect the final SBA decision; and

(iii) The concern must remove its designation in the
System for Award Management (SAM) as an EDWOSB or
WOSB concern eligible under the WOSB Program, and shall
not submit an offer as an EDWOSB concern or WOSB con-
cern eligible under the WOSB Program, until SBA issues a
decision that the ineligibility is resolved.

(4) If the contracting officer has made a written deter-
mination in accordance with (h)(1)(ii) or (h)(3) of this section,
contract award has occurred, SBA has sustained the protest
and determined that the concern is not eligible under the
WOSB Program, and a timely OHA appeal has been filed,
then the contracting officer shall consider whether perfor-
mance can be suspended until an OHA decision is rendered.

(5) If OHA affirms the SBA Director for Government
Contracting’s determination finding the protested concern is
ineligible, then—

(i) The contracting officer shall terminate the con-
tract, unless the contracting officer has made a written deter-
mination that termination is not in the best interests of the
Government.   However, the contracting officer shall not exer-
cise any options or award further task or delivery orders; 

(ii) The contracting officer shall update the FPDS to
reflect OHA’s decision; and

(iii) The concern must remove its designation in
SAM as an EDWOSB or WOSB concern eligible under the
WOSB Program, and shall not submit an offer as an
EDWOSB concern or WOSB concern eligible under the
WOSB Program, until SBA issues a decision that the ineligi-
bility is resolved or OHA finds the concern is eligible on
appeal.

(j) Appeals of EDWOSB or WOSB concerns eligible under
the WOSB Program status determinations.  (1) The protested
EDWOSB concern or WOSB concern eligible under the
WOSB program, the protester, or the contracting officer may
file an appeal of a WOSB or EDWOSB status protest deter-
mination with OHA.

(2) OHA must receive the appeal no later than 10 busi-
ness days after the date of receipt of the protest determination.
SBA will dismiss an untimely appeal. 

(3) See subpart G “Rules of Practice for Appeals From
Women-Owned Small Business Concerns (WOSB) and Eco-
nomically Disadvantaged WOSB Concern (EDWOSB) Pro-
tests” at 13 CFR 134.701 through 134.715 for SBA’s appeals
regulations.

(k) The appeal must be in writing.  The appeal must iden-
tify the protest determination being appealed and must set
forth a full and specific statement as to why the EDWOSB
concern or WOSB concern eligible under the WOSB program
protest determination is alleged to be based on a clear error of
fact or law, together with an argument supporting such alle-
gation.

(l) The party appealing the decision must provide notice of
the appeal to—

(1) The contracting officer;
(2) Director, Office of Government Contracting, U.S.

Small Business Administration, 409 Third Street, SW., Wash-
ington, DC 20416, facsimile 202-205-6390;

(3) The protested EDWOSB concern or WOSB concern
eligible under the WOSB program, or the original protester,
as appropriate; and

(4) SBA’s Office of General Counsel, Associate Gen-
eral Counsel for Procurement Law, U.S. Small Business
Administration, 409 Third Street, SW., Washington, DC
20416, facsimile 202-205-6873, or e-mail at 
OPLService@sba.gov.

(m) OHA will make its decision within 15 business days of
the receipt of the appeal, if practicable.  SBA will provide a
copy of the decision to the contracting officer, the protester,
and the protested EDWOSB concern or WOSB concern eli-
gible under the WOSB program.  The OHA decision is the
final agency decision and is binding on the parties.

19.309 Solicitation provisions and contract clauses.
(a)(1) Insert the provision at 52.219-1, Small Business Pro-

gram Representations, in solicitations exceeding the micro-
purchase threshold when the contract will be performed in the
United States or its outlying areas.

(2) Use the provision with its Alternate I in solicitations
issued by DoD, NASA, or the Coast Guard.

(b) Insert the provision at 52.219-22, Small Disadvantaged
Business Status, in solicitations that include the clause at
52.219-23, Notice of Price Evaluation Adjustment for Small
Disadvantaged Business Concerns, or 52.219-25, Small Dis-
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advantaged Business Participation Program—Disadvantaged
Status and Reporting. Use the provision with its Alternate I in
solicitations for acquisitions for which a price evaluation
adjustment for small disadvantaged business concerns is
authorized on a regional basis.

(c) When contracting by sealed bidding, insert the provi-
sion at 52.219-2, Equal Low Bids, in solicitations when the

contract will be performed in the United States or its
outlying areas.

(d) Insert the clause at 52.219-28, Post-Award Small Busi-
ness Program Rerepresentation, in solicitations and contracts
exceeding the micro-purchase threshold when the contract
will be performed in the United States or its outlying areas.
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Subpart 19.4—Cooperation with the Small 
Business Administration

19.401 General.
(a) The Small Business Act is the authority under which the

Small Business Administration (SBA) and agencies consult
and cooperate with each other in formulating policies to
ensure that small business interests will be recognized and
protected.

(b) The Director of Small and Disadvantaged Business Uti-
lization serves as the agency focal point for interfacing with
SBA.

19.402 Small Business Administration procurement 
center representatives.
(a)(1) The SBA may assign one or more procurement cen-

ter representatives to any contracting activity or contract
administration office to carry out SBA policies and programs.
Assigned SBA procurement center representatives are
required to comply with the contracting agency’s directives
governing the conduct of contracting personnel and the
release of contract information. The SBA must obtain for its
procurement center representatives security clearances
required by the contracting agency.

(2) If a SBA procurement center representative is not
assigned to the procuring activity or contract administration
office, contact the SBA Office of Government Contracting
Area Office serving the area in which the procuring activity
is located for assistance in carrying out SBA policies and pro-
grams. See http://www.sba.gov/content/procurement-center-
representatives for the location of the SBA office servicing
the activity.

(b) Upon their request and subject to applicable acquisition
and security regulations, contracting officers shall give SBA
procurement center representatives (or, if a procurement cen-
ter representative is not assigned, see paragraph (a) of this sec-
tion) access to all reasonably obtainable contract information
that is directly pertinent to their official duties.

(c) The duties assigned by SBA to its procurement center
representatives include the following:

(1) Reviewing proposed acquisitions to recommend—
(i) The setting aside of selected acquisitions not uni-

laterally set aside by the contracting officer;
(ii) New qualified small business sources, including

veteran-owned small, service-disabled veteran-owned small,
HUBZone small, small disadvantaged, economically disad-
vantaged women-owned small, and women-owned small eli-
gible under the Women-Owned Small Business Program; and

(iii) Breakout of components for competitive
acquisitions.

(2) Reviewing proposed acquisition packages provided
in accordance with 19.202-1(e). If the SBA procurement cen-
ter representative (or, if a procurement center representative

is not assigned, see paragraph (a) of this section) believes that
the acquisition, as proposed, makes it unlikely that small busi-
nesses can compete for the prime contract, the representative
shall recommend any alternate contracting method that the
representative reasonably believes will increase small busi-
ness prime contracting opportunities. The recommendation
shall be made to the contracting officer within 15 days after
receipt of the package.

(3) Recommending concerns for inclusion on a list of
concerns to be solicited in a specific acquisition.

(4) Appealing to the chief of the contracting office any
contracting officer’s determination not to solicit a concern
recommended by the SBA for a particular acquisition, when
not doing so results in no small business being solicited.

(5) Conducting periodic reviews of the contracting
activity to which assigned to ascertain whether it is complying
with the small business policies in this regulation.

(6) Sponsoring and participating in conferences and
training designed to increase small business participation in
the contracting activities of the office.

19.403 Small Business Administration breakout 
procurement center representative.
(a) The SBA is required by section 403 of Pub. L. 98-577

to assign a breakout procurement center representative to each
major procurement center. A major procurement center
means a procurement center that, in the opinion of the admin-
istrator, purchases substantial dollar amounts of other than
commercial items, and which has the potential to incur signif-
icant savings as a result of the placement of a breakout pro-
curement representative. The SBA breakout procurement
center representative is an advocate for (1) the appropriate use
of full and open competition, and (2) the breakout of items,
when appropriate and while maintaining the integrity of the
system in which such items are used. The SBA breakout pro-
curement center representative is in addition to the SBA pro-
curement center representative (see 19.402). When an SBA
breakout procurement center representative is assigned, the
SBA is required to assign at least two collocated small busi-
ness technical advisors. Assigned SBA breakout procurement
center representatives and technical advisors are required to
comply with the contracting agency’s directives governing
the conduct of contracting personnel and the release of con-
tract information. The SBA must obtain for its breakout pro-
curement center representatives and technical advisors
security clearances required by the contracting agency.

(b) Contracting officers shall comply with 19.402(b) in
their relationships with SBA breakout procurement center
representatives and SBA small business technical advisors.

(c) The SBA breakout procurement center representative is
authorized to—

(1) Attend any provisioning conference or similar eval-
uation session during which determinations are made as to
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whether requirements are to be acquired using other than full
and open competition and make recommendations with
respect to such requirements to the members of such confer-
ence or session;

(2) Review, at any time, restrictions on competition pre-
viously imposed on items through acquisition method coding
or similar procedures and recommend to personnel of the
appropriate activity the prompt reevaluation of such
limitations;

(3) Review restrictions on competition arising out of
restrictions on the rights of the United States in technical data
and, when appropriate, recommend that personnel of the
appropriate activity initiate a review of the validity of such an
asserted restriction;

(4) Obtain from any governmental source, and make
available to personnel of the appropriate center, technical data
necessary for the preparation of a competitive solicitation
package for any item of supply or service previously acquired
noncompetitively due to the unavailability of such technical
data;

(5) Have access to procurement records and other data
of the procurement center commensurate with the level of
such representative’s approved security clearance
classification;

(6) Receive unsolicited engineering proposals and,
when appropriate—

(i) Conduct a value analysis of such proposal to
determine whether it, if adopted, will result in lower costs to
the United States without substantially impeding legitimate
acquisition objectives and forward to personnel of the appro-
priate center recommendations with respect to such proposal;
or

(ii) Forward such proposals without analysis to per-
sonnel of the center responsible for reviewing them who shall

furnish the breakout procurement center representative with
information regarding the proposal’s disposition;

(7) Review the systems that account for the acquisition
and management of technical data within the procurement
center to ensure that such systems provide the maximum
availability and access to data needed for the preparation of
offers to sell to the United States those supplies to which such
data pertain which potential offerors are entitled to receive;

(8) Appeal the failure by the procurement center to act
favorably on any recommendation made pursuant to
paragraphs (c)(1) through (7) of this section. Such appeal
must be in writing and shall be filed and processed in accor-
dance with the appeal procedures set out at 19.505;

(9) Conduct familiarization sessions for contracting
officers and other appropriate personnel of the procurement
center to which assigned. Such sessions shall acquaint the par-
ticipants with the duties and objectives of the representative
and shall instruct them in the methods designed to further the
breakout of items for procurement through full and open com-
petition; and

(10) Prepare and personally deliver an annual briefing
and report to the head of the procurement center to which
assigned. Such briefing and report shall detail the past and
planned activities of the representative and shall contain rec-
ommendations for improvement in the operation of the center
as may be appropriate. The head of such center shall person-
ally receive the briefing and report and shall, within
60 calendar days after receipt, respond, in writing, to each rec-
ommendation made by the representative.

(d) The duties of the SBA small business technical advisors
are to assist the SBA breakout procurement center represen-
tative in carrying out the activities described in
paragraphs (c)(1) through (7) of this section to assist the SBA
procurement center representatives (see FAR 19.402).
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Subpart 19.7—The Small Business 
Subcontracting Program

19.701 Definitions.
As used in this subpart—
“Alaska Native Corporation (ANC)” means any Regional

Corporation, Village Corporation, Urban Corporation, or
Group Corporation organized under the laws of the State of
Alaska in accordance with the Alaska Native Claims Settle-
ment Act, as amended (43 U.S.C. 1601, et seq.) and which is
considered a minority and economically disadvantaged con-
cern under the criteria at 43 U.S.C. 1626(e)(1). This definition
also includes ANC direct and indirect subsidiary corpora-
tions, joint ventures, and partnerships that meet the require-
ments of 43 U.S.C. 1626(e)(2).

“Commercial plan” means a subcontracting plan (includ-
ing goals) that covers the offeror’s fiscal year and that applies
to the entire production of commercial items sold by either the
entire company or a portion thereof (e.g., division, plant, or
product line).

“Electronic Subcontracting Reporting System (eSRS)”
means the Governmentwide, electronic, web-based system
for small business subcontracting program reporting.

“Failure to make a good faith effort to comply with the sub-
contracting plan” means willful or intentional failure to per-
form in accordance with the requirements of the
subcontracting plan, or willful or intentional action to frus-
trate the plan.

“Indian tribe” means any Indian tribe, band, group, pueblo,
or community, including native villages and native groups
(including corporations organized by Kenai, Juneau, Sitka,
and Kodiak) as defined in the Alaska Native Claims Settle-
ment Act (43 U.S.C.A. 1601 et seq.), that is recognized by the
Federal Government as eligible for services from the Bureau
of Indian Affairs in accordance with 25 U.S.C. 1452(c). This
definition also includes Indian-owned economic enterprises
that meet the requirements of 25 U.S.C. 1452(e).

“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option peri-
ods), applies to a specific contract, and has goals that are based
on the offeror’s planned subcontracting in support of the spe-
cific contract, except that indirect costs incurred for common
or joint purposes may be allocated on a prorated basis to the
contract.

“Master plan” means a subcontracting plan that contains
all the required elements of an individual contract plan, except
goals, and may be incorporated into individual contract plans,
provided the master plan has been approved.

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into by
a Government prime contractor or subcontractor calling for

supplies and/or services required for performance of the con-
tract, contract modification, or subcontract.

19.702 Statutory requirements.
Any contractor receiving a contract for more than the sim-

plified acquisition threshold must agree in the contract that
small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small busi-
ness, small disadvantaged business, and women-owned small
business concerns will have the maximum practicable oppor-
tunity to participate in contract performance consistent with
its efficient performance. It is further the policy of the United
States that its prime contractors establish procedures to ensure
the timely payment of amounts due pursuant to the terms of
their subcontracts with small business, veteran-owned small
business, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business, and
women-owned small business concerns.

(a) Except as stated in paragraph (b) of this section,
Section 8(d) of the Small Business Act (15 U.S.C. 637(d))
imposes the following requirements regarding subcontracting
with small businesses and small business subcontracting
plans:

(1) In negotiated acquisitions, each solicitation of offers
to perform a contract or contract modification, that individu-
ally is expected to exceed $650,000 ($1.5 million for con-
struction) and that has subcontracting possibilities, shall
require the apparently successful offeror to submit an accept-
able subcontracting plan. If the apparently successful offeror
fails to negotiate a subcontracting plan acceptable to the con-
tracting officer within the time limit prescribed by the con-
tracting officer, the offeror will be ineligible for award.

(2) In sealed bidding acquisitions, each invitation for
bids to perform a contract or contract modification, that indi-
vidually is expected to exceed $650,000 ($1.5 million for con-
struction) and that has subcontracting possibilities, shall
require the bidder selected for award to submit a subcontract-
ing plan. If the selected bidder fails to submit a plan within the
time limit prescribed by the contracting officer, the bidder will
be ineligible for award.

(b) Subcontracting plans (see paragraphs (a)(1) and (2) of
this section) are not required—

(1) From small business concerns;
(2) For personal services contracts;
(3) For contracts or contract modifications that will be

performed entirely outside of the United States and its outly-
ing areas; or

(4) For modifications to contracts within the general
scope of the contract that do not contain the clause at
52.219-8, Utilization of Small Business Concerns (or equiva-
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lent prior clauses; e.g., contracts awarded before the enact-
ment of Public Law 95-507).

(c) As stated in 15 U.S.C. 637(d)(8), any contractor or sub-
contractor failing to comply in good faith with the require-
ments of the subcontracting plan is in material breach of its
contract. Further, 15 U.S.C. 637(d)(4)(F) directs that a con-
tractor’s failure to make a good faith effort to comply with the
requirements of the subcontracting plan shall result in the
imposition of liquidated damages.

(d) As authorized by 15 U.S.C. 637(d)(11), certain costs
incurred by a mentor firm in providing developmental assis-
tance to a protégé firm under the Department of Defense Pilot
Mentor-Protégé Program, may be credited as if they were sub-
contract awards to a protégé firm for the purpose of determin-
ing whether the mentor firm attains the applicable goals under
any subcontracting plan entered into with any executive
agency. However, the mentor-protégé agreement must have
been approved by the Director, Small Business Programs of
the cognizant DoD military department or defense agency,
before developmental assistance costs may be credited against
subcontract goals. A list of approved agreements may be
obtained at http://www.acq.osd.mil/osbp/mentor_protege/.

19.703 Eligibility requirements for participating in the 
program.
(a) Except as provided in paragraph (c) of this section, to

be eligible as a subcontractor under the program, a concern
must represent itself as a small business, veteran-owned small
business, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business, or
women-owned small business concern.

(1) To represent itself as a small business, veteran-
owned small business, service-disabled veteran-owned small
business, HUBZone small business, small disadvantaged
business, or women-owned small business concern, a concern
must meet the appropriate definition (see 2.101 and 19.001).

(2) In connection with a subcontract, or a requirement
for which the apparently successful offeror received an eval-
uation credit for proposing one or more SDB subcontractors,
the contracting officer or the SBA may protest the disadvan-
taged status of a proposed subcontractor. Such protests will be
processed in accordance with 13 CFR 124.1007 through
124.1014. Other interested parties may submit information to
the contracting officer or the SBA in an effort to persuade the
contracting officer or the SBA to initiate a protest. Such pro-
tests, in order to be considered timely, must be submitted to
the SBA prior to completion of performance by the intended
subcontractor.

(b) A contractor acting in good faith may rely on the writ-
ten representation of its subcontractor regarding the subcon-

tractor’s status as a small business, small disadvantaged
business, veteran-owned small business, service-disabled vet-
eran-owned small business, or a women-owned small busi-
ness concern. The contractor, the contracting officer, or any
other interested party can challenge a subcontractor’s size sta-
tus representation by filing a protest, in accordance with 13
CFR 121.1001 through 121.1008. Protests challenging a sub-
contractor’s small disadvantaged business representation
must be filed in accordance with 13 CFR 124.1007 through
124.1014.

(c)(1) In accordance with 43 U.S.C. 1626, the following
procedures apply:

(i) Subcontracts awarded to an ANC or Indian tribe
shall be counted towards the subcontracting goals for small
business and small disadvantaged business (SDB) concerns,
regardless of the size or Small Business Administration certi-
fication status of the ANC or Indian tribe.

(ii) Where one or more subcontractors are in the sub-
contract tier between the prime contractor and the ANC or
Indian tribe, the ANC or Indian tribe shall designate the
appropriate contractor(s) to count the subcontract towards its
small business and small disadvantaged business subcontract-
ing goals.

(A) In most cases, the appropriate contractor is
the contractor that awarded the subcontract to the ANC or
Indian tribe.

(B) If the ANC or Indian tribe designates more
than one contractor to count the subcontract toward its goals,
the ANC or Indian tribe shall designate only a portion of the
total subcontract award to each contractor. The sum of the
amounts designated to various contractors cannot exceed the
total value of the subcontract.

(C) The ANC or Indian tribe shall give a copy of
the written designation to the contracting officer, the prime
contractor, and the subcontractors in between the prime con-
tractor and the ANC or Indian tribe within 30 days of the date
of the subcontract award.

(D) If the contracting officer does not receive a
copy of the ANC's or the Indian tribe’s written designation
within 30 days of the subcontract award, the contractor that
awarded the subcontract to the ANC or Indian tribe will be
considered the designated contractor.

(2) A contractor acting in good faith may rely on the
written representation of an ANC or an Indian tribe as to the
status of the ANC or Indian tribe unless an interested party
challenges its status or the contracting officer has independent
reason to question its status. In the event of a challenge of a
representation of an ANC or Indian tribe, the interested parties
shall follow the procedures at 26.103(b) through (e).
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offer based on use of the foreign construction material for
which an exception was requested—

(i) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or

(ii) May be accepted if revised during negotiations.

(End of provision)

Alternate I (May 2014).  As prescribed in 25.1102(e), sub-
stitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b)  Requests for determination of inapplicability.  An off-
eror requesting a determination regarding the inapplicability of
section 1605 of the American Recovery and Reinvestment Act
of 2009 (Pub. L. 111-5) (Recovery Act) or the Buy American
statute shall submit the request with its offer, including the
information and applicable supporting data required by para-
graphs (c) and (d) of FAR clause 52.225-23.

Alternate II (Mar 2009). As prescribed in 25.1102(e), add
the definition of “Bahrainian, Mexican, or Omani construc-
tion material” to paragraph (a) and substitute the following
paragraph (d) for paragraph (d) of the basic provision:

(d)  Alternate offers. (1) When an offer includes foreign
construction material, except foreign construction material
from a Recovery Act designated country other than Bahrain,
Mexico, or Oman that is not listed by the Government in this
solicitation in paragraph (b)(3) of FAR clause 52.225-23, the
offeror also may submit an alternate offer based on use of equiv-
alent domestic or Recovery Act designated country construc-
tion material other than Bahrainian, Mexican, or Omani
construction material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer and
a separate cost comparison table prepared in accordance with
paragraphs (c) and (d) of FAR clause 52.225-23 for the offer
that is based on the use of any foreign construction material for
which the Government has not yet determined an exception
applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of FAR
clause 52.225-23 does not apply, the Government will evaluate
only those offers based on use of the equivalent domestic or
Recovery Act designated country construction material other
than Bahrainian, Mexican, or Omani construction material.  An
offer based on use of the foreign construction material for which
an exception was requested—

(i)  Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or

(ii)  May be accepted if revised during negotiations.

52.225-25 Prohibition on Contracting with Entities 
Engaging in Certain Activities or Transactions 
Relating to Iran—Representation and Certifications.
As prescribed at 25.1103(e), insert the following provi-

sion:

PROHIBITION ON CONTRACTING WITH ENTITIES 
ENGAGING IN CERTAIN ACTIVITIES OR TRANSACTIONS 

RELATING TO IRAN—REPRESENTATION AND 
CERTIFICATIONS (DEC 2012)

(a) Definitions. As used in this provision—
“Person”—

(1) Means—
(i) A natural person;
(ii) A corporation, business association, partnership,

society, trust, financial institution, insurer, underwriter, guar-
antor, and any other business organization, any other nongov-
ernmental entity, organization, or group, and any
governmental entity operating as a business enterprise; and

(iii) Any successor to any entity described in para-
graph (1)(ii) of this definition; and

(2) Does not include a government or governmental
entity that is not operating as a business enterprise.

“Sensitive technology”—
(1) Means hardware, software, telecommunications

equipment, or any other technology that is to be used specif-
ically—

(i) To restrict the free flow of unbiased information
in Iran; or

(ii) To disrupt, monitor, or otherwise restrict speech
of the people of Iran; and

(2) Does not include information or informational mate-
rials the export of which the President does not have the
authority to regulate or prohibit pursuant to section 203(b)(3)
of the International Emergency Economic Powers Act (50
U.S.C. 1702(b)(3)).

(b) The offeror shall e-mail questions concerning sensitive
technology to the Department of State at
CISADA106@state.gov. 

(c) Except as provided in paragraph (d) of this provision or
if a waiver has been granted in accordance with 25.703-4, by
submission of its offer, the offeror—

(1) Represents, to the best of its knowledge and belief,
that the offeror does not export any sensitive technology to the
government of Iran or any entities or individuals owned or
controlled by, or acting on behalf or at the direction of, the
government of Iran; 

(2) Certifies that the offeror, or any person owned or
controlled by the offeror, does not engage in any activities for
which sanctions may be imposed under section 5 of the Iran
Sanctions Act.  These sanctioned activities are in the areas of
development of the petroleum resources of Iran, production of
refined petroleum products in Iran, sale and provision of
refined petroleum products to Iran, and contributing to Iran's
ability to acquire or develop certain weapons or technologies;
and

(3) Certifies that the offeror, and any person owned or
controlled by the offeror, does not knowingly engage in any
transaction that exceeds $3,000 with Iran's Revolutionary
Guard Corps or any of its officials, agents, or affiliates, the
property and interests in property of which are blocked pur-
suant to the International Emergency Economic Powers Act
(50 U.S.C. 1701 et seq.) (see OFAC's Specially Designated
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Nationals and Blocked Persons List at http://www.trea-
sury.gov/ofac/downloads/t11sdn.pdf).

(d) Exception for trade agreements.  The representation
requirement of paragraph (c)(1) and the certification require-
ments of paragraphs (c)(2) and (c)(3) of this provision do not
apply if—

(1) This solicitation includes a trade agreements notice
or certification (e.g., 52.225-4, 52.225-6, 52.225-12,
52.225-24, or comparable agency provision); and

(2) The offeror has certified that all the offered products
to be supplied are designated country end products or desig-
nated country construction material.

(End of provision)

52.225-26 Contractors Performing Private Security 
Functions Outside the United States.
As prescribed in 25.302-6 insert the following clause:
CONTRACTORS PERFORMING PRIVATE SECURITY FUNCTIONS 

OUTSIDE THE UNITED STATES (JUL 2013)
(a) Definition.
“Private security functions” means activities engaged in by

a Contractor, as follows: 
(1) Guarding of personnel, facilities, designated sites, or

property of a Federal agency, the Contractor or subcontractor,
or a third party.

(2) Any other activity for which personnel are required
to carry weapons in the performance of their duties in accor-
dance with the terms of this contract.

(b) Applicability.  If this contract is performed both in a
designated area and in an area that is not designated, the clause
only applies to performance in the designated area.

(1) For DoD contracts, designated areas are areas of—
(i) Contingency operations outside the United States;
(ii) Combat operations, as designated by the Secre-

tary of Defense; or
(iii) Other significant military operations, as desig-

nated by the Secretary of Defense, and only upon agreement
of the Secretary of Defense and the Secretary of State.

(2) For non-DoD contracts, designated areas are areas
of—

(i) Combat operations, as designated by the Secre-
tary of Defense; or

(ii) Other significant military operations, as desig-
nated by the Secretary of Defense, and only upon agreement
of the Secretary of Defense and the Secretary of State.

(c) Requirements.  The Contractor is required to—
(1) Ensure that all employees of the Contractor who are

responsible for performing private security functions under
this contract comply with 32 CFR part 159, and with any
orders, directives, and instructions to Contractors performing
private security functions that are identified in the contract
for-—

(i) Registering, processing, accounting for, manag-
ing, overseeing, and keeping appropriate records of personnel
performing private security functions;

(ii) Authorizing and accounting for weapons to be
carried by or available to be used by personnel performing pri-
vate security functions;

(iii) Registering and identifying armored vehicles,
helicopters, and other military vehicles operated by Contrac-
tors performing private security functions; and

(iv) Reporting incidents in which—
(A) A weapon is discharged by personnel per-

forming private security functions;
(B) Personnel performing private security func-

tions are attacked, killed, or injured;
(C) Persons are killed or injured or property is

destroyed as a result of conduct by Contractor personnel; 
(D) A weapon is discharged against personnel

performing private security functions or personnel perform-
ing such functions believe a weapon was so discharged; or

(E) Active, non-lethal countermeasures (other
than the discharge of a weapon) are employed by personnel
performing private security functions in response to a per-
ceived immediate threat;

(2) Ensure that the Contractor and all employees of the
Contractor who are responsible for performing private secu-
rity functions under this contract are briefed on and under-
stand their obligation to comply with—

(i) Qualification, training, screening (including, if
applicable, thorough background checks), and security
requirements established by 32 CFR part 159, Private Secu-
rity Contractors (PSCs) Operating in Contingency Opera-
tions, Combat Operations, or Other Significant Military
Operations; 

(ii) Applicable laws and regulations of the United
States and the host country and applicable treaties and inter-
national agreements regarding performance of private secu-
rity functions;

(iii) Orders, directives, and instructions issued by the
applicable commander of a combatant command or relevant
Chief of Mission relating to weapons, equipment, force pro-
tection, security, health, safety, or relations and interaction
with locals; and

(iv) Rules on the use of force issued by the applicable
commander of a combatant command or relevant Chief of
Mission for personnel performing private security functions;
and

(3) Cooperate with any Government-authorized inves-
tigation of incidents reported pursuant to paragraph (c)(1)(iv)
of this clause and incidents of alleged misconduct by person-
nel performing private security functions under this contract
by providing—

(i) Access to employees performing private security
functions; and 
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Please complete this form to notify the Regulatory Secretariat of errors, 
omissions, or inconsistencies in the text of the FAR or FACs and submit via 
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General Services Administration
Regulatory Secretariat Division (MVCB)
1800 F Street, NW
Washington, DC 20405

Telephone: (202) 501-4755
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