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FAC 2005-35 SUMMARY OF ITEM 
 

Federal Acquisition Circular (FAC) 2005-35 amends the Federal 
Acquisition Regulation (FAR) as specified below: 
 
Revocation of Executive Order 13202 (FAR Case 2009-015) 

 
In accordance with Executive Order 13502 - Use of Project 

Labor Agreements for Federal Construction Projects, this final 
rule amends FAR 36.202(d) to delete references to the revoked 
Executive Order 13202.  The E.O. prohibited executive 
departments and agencies from requiring or prohibiting Federal 
Government contractors and subcontractors’ entrance into project 
labor agreements.  This rule requires no action on the part of 
contracting officers. 

 
Replacement pages: 17.6-1 and 17.6-2, 22.1-1 and 22.1-2, and 
36.2-1 thru 36.2-4. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

i 



 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

(BLANK PAGE) 



 

 

FAC 2005-35 FILING INSTRUCTIONS 
 
NOTE: The FAR is segmented by subparts. The FAR page numbers 

reflect FAR Subparts. For example, “17.6-1” is page one of 
Subpart 17.6. 

 
 
Remove Pages Insert Pages 
 
17.6-1 and 17.6-2   17.6-1 and 17.6-2 
 
22.1-1 and 22.1-2   22.1-1 and 22.1-2 
 
36.2-1 thru 36.2-4   36.2-1 thru 36.2-4 
 



 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

(BLANK PAGE) 



SUBPART 17.6—MANAGEMENT AND OPERATING CONTRACTS 17.605

17.6-1

Subpart 17.6—Management and Operating 
Contracts

17.600 Scope of subpart.
This subpart prescribes policies and procedures for man-

agement and operating contracts for the Department of
Energy and any other agency having requisite statutory
authority.

17.601 Definition.
“Management and operating contract” means an agree-

ment under which the Government contracts for the operation,
maintenance, or support, on its behalf, of a Government-
owned or -controlled research, development, special produc-
tion, or testing establishment wholly or principally devoted to
one or more major programs of the contracting Federal
agency.

17.602 Policy.
(a) Heads of agencies, with requisite statutory authority,

may determine in writing to authorize contracting officers to
enter into or renew any management and operating contract in
accordance with the agency’s statutory authority, or the Com-
petition in Contracting Act of 1984, and the agency’s regula-
tions governing such contracts. This authority shall not be
delegated. Every contract so authorized shall show its autho-
rization upon its face.

(b) Agencies may authorize management and operating
contracts only in a manner consistent with the guidance of this
subpart and only if they are consistent with the situations
described in 17.604.

(c) Within 2 years of the effective date of this regulation,
agencies shall review their current contractual arrangements
in the light of the guidance of this subpart, in order to—

(1) Identify, modify as necessary, and authorize man-
agement and operating contracts; and

(2) Modify as necessary or terminate contracts not so
identified and authorized, except that any contract with less
than 4 years remaining as of the effective date of this regula-
tion need not be terminated, nor need it be identified, modi-
fied, or authorized unless it is renewed or its terms are
substantially renegotiated.

17.603 Limitations.
(a) Management and operating contracts shall not be

authorized for—
(1) Functions involving the direction, supervision, or

control of Government personnel, except for supervision inci-
dental to training;

(2) Functions involving the exercise of police or regu-
latory powers in the name of the Government, other than
guard or plant protection services;

(3) Functions of determining basic Government
policies;

(4) Day-to-day staff or management functions of the
agency or of any of its elements; or

(5) Functions that can more properly be accomplished
in accordance with Subpart 45.3, Authorizing the Use and
Rental of Government Property.

(b) Since issuance of an authorization under 17.602(a) is
deemed sufficient proof of compliance with paragraph (a)
immediately above, nothing in paragraph (a) immediately
above shall affect the validity or legality of such an
authorization.

17.604 Identifying management and operating contracts.
A management and operating contract is characterized

both by its purpose (see 17.601) and by the special relation-
ship it creates between Government and contractor. The fol-
lowing criteria can generally be applied in identifying
management and operating contracts:

(a) Government-owned or -controlled facilities must be
utilized; for instance—

(1) In the interest of national defense or mobilization
readiness;

(2) To perform the agency’s mission adequately; or
(3) Because private enterprise is unable or unwilling to

use its own facilities for the work.
(b) Because of the nature of the work, or because it is to be

performed in Government facilities, the Government must
maintain a special, close relationship with the contractor and
the contractor’s personnel in various important areas
(e.g., safety, security, cost control, site conditions).

(c) The conduct of the work is wholly or at least substan-
tially separate from the contractor’s other business, if any.

(d) The work is closely related to the agency’s mission and
is of a long-term or continuing nature, and there is a need—

(1) To ensure its continuity; and
(2) For special protection covering the orderly transi-

tion of personnel and work in the event of a change in
contractors.

17.605 Award, renewal, and extension.
(a) Effective work performance under management and

operating contracts usually involves high levels of expertise
and continuity of operations and personnel. Because of pro-
gram requirements and the unusual (sometimes unique)
nature of the work performed under management and operat-
ing contracts, the Government is often limited in its ability to
effect competition or to replace a contractor. Therefore con-
tracting officers should take extraordinary steps before award
to assure themselves that the prospective contractor’s techni-
cal and managerial capacity are sufficient, that organizational
conflicts of interest are adequately covered, and that the con-
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tract will grant the Government broad and continuing rights to
involve itself, if necessary, in technical and managerial deci-
sionmaking concerning performance.

(b) The contracting officer shall review each management
and operating contract, following agency procedures, at
appropriate intervals and at least once every 5 years. The
review should determine whether meaningful improvement in
performance or cost might reasonably be achieved. Any
extension or renewal of an operating and management con-
tract must be authorized at a level within the agency no lower
than the level at which the original contract was authorized in
accordance with 17.602(a).

(c) Replacement of an incumbent contractor is usually
based largely upon expectation of meaningful improvement in
performance or cost. Therefore, when reviewing contractor
performance, contracting officers should consider—

(1) The incumbent contractor’s overall performance,
including, specifically, technical, administrative, and cost
performance;

(2) The potential impact of a change in contractors on
program needs, including safety, national defense, and mobi-
lization considerations; and

(3) Whether it is likely that qualified offerors will com-
pete for the contract.

*       *       *       *       *       *



SUBPART 22.1—BASIC LABOR POLICIES 22.101-2

22.1-1

22.000 Scope of part.
This part—
(a) Deals with general policies regarding contractor labor

relations as they pertain to the acquisition process;
(b) Prescribes contracting policy and procedures for imple-

menting pertinent labor laws; and
(c) Prescribes contract clauses with respect to each perti-

nent labor law.

22.001 Definitions.
“Administrator” or “Administrator, Wage and Hour Divi-

sion,” as used in this part, means the—

Administrator
Wage and Hour Division
Employment Standards Administration
U.S. Department of Labor
Washington, DC 20210

or an authorized representative.
“e98” means the Department of Labor’s approved elec-

tronic application (http://www.wdol.gov), whereby a contract-
ing officer submits pertinent information to the Department of
Labor and requests a Service Contract Act wage determina-
tion directly from the Wage and Hour Division.

“Wage Determinations OnLine (WDOL)” means the Gov-
ernment Internet website for both Davis-Bacon Act and Ser-
vice Contract Act wage determinations available at http://
www.wdol.gov.

Subpart 22.1—Basic Labor Policies

22.101 Labor relations.

22.101-1 General.
(a) Agencies shall maintain sound relations with industry

and labor to ensure (1) prompt receipt of information involv-
ing labor relations that may adversely affect the Government
acquisition process and (2) that the Government obtains
needed supplies and services without delay. All matters
regarding labor relations shall be handled in accordance with
agency procedures.

(b) Agencies shall remain impartial concerning any dispute
between labor and contractor management and not undertake
the conciliation, mediation, or arbitration of a labor dispute.
To the extent practicable, agencies should ensure that the par-
ties to the dispute use all available methods for resolving the
dispute, including the services of the National Labor Rela-
tions Board, Federal Mediation and Conciliation Service, the
National Mediation Board and other appropriate Federal,
State, local, or private agencies.

(c) Agencies should, when practicable, exchange informa-
tion concerning labor matters with other affected agencies to

ensure a uniform Government approach concerning a partic-
ular plant or labor-management dispute.

(d) Agencies should take other actions concerning labor
relations problems to the extent consistent with their acquisi-
tion responsibilities. For example, agencies should—

(1) Notify the agency responsible for conciliation,
mediation, arbitration, or other related action of the existence
of any labor dispute affecting or threatening to affect agency
acquisition programs;

(2) Furnish to the parties to a dispute factual information
pertinent to the dispute’s potential or actual adverse impact on
these programs, to the extent consistent with security regula-
tions; and

(3) Seek a voluntary agreement between management
and labor, notwithstanding the continuance of the dispute, to
permit uninterrupted acquisition of supplies and services.
This shall only be done, however, if the attempt to obtain vol-
untary agreement does not involve the agency in the merits of
the dispute and only after consultation with the agency
responsible for conciliation, mediation, arbitration, or other
related action.

(e) The head of the contracting activity may designate pro-
grams or requirements for which it is necessary that contrac-
tors be required to notify the Government of actual or
potential labor disputes that are delaying or threaten to delay
the timely contract performance (see 22.103-5(a)).

22.101-2 Contract pricing and administration.
(a) Contractor labor policies and compensation practices,

whether or not included in labor-management agreements, are
not acceptable bases for allowing costs in cost-reimbursement
contracts or for recognition of costs in pricing fixed-price con-
tracts if they result in unreasonable costs to the Government.
For a discussion of allowable costs resulting from labor-man-
agement agreements, see 31.205-6(b).

(b) Labor disputes may cause work stoppages that delay
the performance of Government contracts. Contracting offic-
ers shall impress upon contractors that each contractor shall be
held accountable for reasonably avoidable delays. Standard
contract clauses dealing with default, excusable delays, etc.,
do not relieve contractors or subcontractors from the respon-
sibility for delays that are within the contractors’ or their sub-
contractors’ control. A delay caused by a strike that the
contractor or subcontractor could not reasonably prevent can
be excused; however, it cannot be excused beyond the point
at which a reasonably diligent contractor or subcontractor
could have acted to end the strike by actions such as—

(1) Filing a charge with the National Labor Relations
Board to permit the Board to seek injunctive relief in court;

(2) Using other available Government procedures; and
(3) Using private boards or organizations to settle

disputes.
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(c) Strikes normally result in changing patterns of cost
incurrence and therefore may have an impact on the allowabil-
ity of costs for cost-reimbursement contracts or for recogni-
tion of costs in pricing fixed-price contracts. Certain costs
may increase because of strikes; e.g., guard services and attor-
ney’s fees. Other costs incurred during a strike may not fluc-
tuate (e.g., “fixed costs” such as rent and depreciation), but
because of reduced production, their proportion of the unit
cost of items produced increases. All costs incurred during
strikes shall be carefully examined to ensure recognition of
only those costs necessary for performing the contract in
accordance with the Government’s essential interest.

(d) If, during a labor dispute, the inspectors’ safety is not
endangered, the normal functions of inspection at the plant of
a Government contractor shall be continued without regard to
the existence of a labor dispute, strike, or picket line.

22.101-3 Reporting labor disputes.
The office administering the contract shall report, in accor-

dance with agency procedures, any potential or actual labor
disputes that may interfere with performing any contracts
under its cognizance. If a contract contains the clause at
52.222-1, Notice to the Government of Labor Disputes, the
contractor also must report any actual or potential dispute that
may delay contract performance.

22.101-4 Removal of items from contractors’ facilities 
affected by work stoppages.
(a) Items shall be removed from contractors’ facilities

affected by work stoppages in accordance with agency proce-
dures. Agency procedures should allow for the following:

(1) Determine whether removal of items is in the Gov-
ernment’s interest. Normally the determining factor is the crit-
ical needs of an agency program.

(2) Attempt to arrange with the contractor and the union
representative involved their approval of the shipment of
urgently required items.

(3) Obtain appropriate approvals from within the
agency.

(4) Determine who will remove the items from the
plant(s) involved.

(b) Avoid the use or appearance of force and prevent inci-
dents that might detrimentally affect labor-management
relations.

(c) When two or more agencies’ requirements are or may
become involved in the removal of items, the contract admin-
istration office shall ensure that the necessary coordination is
accomplished.

22.102 Federal and State labor requirements.

22.102-1 Policy.
Agencies shall cooperate, and encourage contractors to

cooperate with Federal and State agencies responsible for
enforcing labor requirements such as—

(a) Safety;
(b) Health and sanitation;
(c) Maximum hours and minimum wages;
(d) Equal employment opportunity;
(e) Child and convict labor;
(f) Age discrimination;
(g) Disabled and Vietnam veteran employment; 
(h) Employment of the handicapped; and
(i) Eligibility for employment under United States immi-

gration laws.

22.102-2 Administration.
(a) Agencies shall cooperate with, and encourage contrac-

tors to use to the fullest extent practicable, the United States
Employment Service (USES) and its affiliated local State
Employment Service offices in meeting contractors’ labor
requirements. These requirements may be to staff new or
expanding plant facilities, including requirements for workers
in all occupations and skills from local labor market areas or
through the Federal-State employment clearance system.

(b) Local State employment offices are operated through-
out the United States, Puerto Rico, Guam, and the U.S. Virgin
Islands. In addition to providing recruitment assistance to
contractors, cooperation with the local State Employment Ser-
vice offices will further the national program of maintaining
continuous assessment of manpower requirements and
resources on a national and local basis.

(c) The U.S. Department of Labor is responsible for the
administration and enforcement of the Occupational Safety
and Health Act. The Department of Labor’s Wage and Hour
Division is responsible for administration and enforcement of
numerous wage and hour statutes including Davis-Bacon and
Related Acts, McNamara-O’Hara Service Contract Act,
Walsh-Healey Public Contracts Act, Copeland Act, and Con-
tract Work Hours and Safety Standards Act. Contracting offic-
ers should contact the Wage and Hour Division’s regional
offices when required by the subparts relating to these statutes
unless otherwise specified. Addresses for these offices may be
found at 29 CFR 1, Appendix B.

22.103 Overtime.

22.103-1 Definition.
“Normal workweek,” as used in this subpart, means, gen-

erally, a workweek of 40 hours. Outside the United States and
its outlying areas, a workweek longer than 40 hours is consid-
ered normal if—

(1) The workweek does not exceed the norm for the
area, as determined by local custom, tradition, or law; and
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Subpart 36.2—Special Aspects of 
Contracting for Construction

36.201 Evaluation of contractor performance.
See 42.1502(e) for the requirements for preparing past per-

formance evaluations for construction contracts.

36.202 Specifications.
(a) Construction specifications shall conform to the

requirements in Part 11 of this regulation.
(b) Whenever possible, contracting officers shall ensure

that references in specifications are to widely recognized stan-
dards or specifications promulgated by governments, indus-
tries, or technical societies.

(c) When “brand name or equal” descriptions are neces-
sary, specifications must clearly identify and describe the par-
ticular physical, functional, or other characteristics of the
brand-name items which are considered essential to satisfying
the requirement.

36.203 Government estimate of construction costs.
(a) An independent Government estimate of construction

costs shall be prepared and furnished to the contracting officer
at the earliest practicable time for each proposed contract and
for each contract modification anticipated to exceed the sim-
plified acquisition threshold. The contracting officer may
require an estimate when the cost of required work is not
anticipated to exceed the simplified acquisition threshold. The
estimate shall be prepared in as much detail as though the
Government were competing for award.

(b) When two-step sealed bidding is used, the independent
Government estimate shall be prepared when the contract
requirements are definitized.

(c) Access to information concerning the Government esti-
mate shall be limited to Government personnel whose official
duties require knowledge of the estimate. An exception to this
rule may be made during contract negotiations to allow the
contracting officer to identify a specialized task and disclose
the associated cost breakdown figures in the Government esti-
mate, but only to the extent deemed necessary to arrive at a fair
and reasonable price. The overall amount of the Govern-
ment’s estimate shall not be disclosed except as permitted by
agency regulations.

36.204 Disclosure of the magnitude of construction 
projects.
Advance notices and solicitations shall state the magnitude

of the requirement in terms of physical characteristics and
estimated price range. In no event shall the statement of mag-
nitude disclose the Government’s estimate. Therefore, the
estimated price should be described in terms of one of the fol-
lowing price ranges:

(a) Less than $25,000.
(b) Between $25,000 and $100,000.
(c) Between $100,000 and $250,000.
(d) Between $250,000 and $500,000.
(e) Between $500,000 and $1,000,000.
(f) Between $1,000,000 and $5,000,000.
(g) Between $5,000,000 and $10,000,000.
(h) More than $10,000,000.

36.205 Statutory cost limitations.
(a) Contracts for construction shall not be awarded at a cost

to the Government—
(1) In excess of statutory cost limitations, unless appli-

cable limitations can be and are waived in writing for the par-
ticular contract; or

(2) Which, with allowances for Government-imposed
contingencies and overhead, exceeds the statutory
authorization.

(b) Solicitations containing one or more items subject to
statutory cost limitations shall state—

(1) The applicable cost limitation for each affected item
in a separate schedule;

(2) That an offer which does not contain separately-
priced schedules will not be considered; and

(3) That the price on each schedule shall include an
approximate apportionment of all estimated direct costs, allo-
cable indirect costs, and profit.

(c) The Government shall reject an offer if its prices exceed
applicable statutory limitations, unless laws or agency proce-
dures provide pertinent exemptions. However, if it is in the
Government’s interest, the contracting officer may include a
provision in the solicitation which permits the award of sepa-
rate contracts for individual items whose prices are within or
subject to applicable statutory limitations.

(d) The Government shall also reject an offer if its prices
are within statutory limitations only because it is materially
unbalanced. An offer is unbalanced if its prices are signifi-
cantly less than cost for some work, and overstated for other
work.

36.206 Liquidated damages.
The contracting officer must evaluate the need for liqui-

dated damages in a construction contract in accordance with
11.502 and agency regulations.

36.207 Pricing fixed-price construction contracts.
(a) Generally, firm-fixed-price contracts shall be used to

acquire construction. They may be priced—
(1) On a lump-sum basis (when a lump sum is paid for

the total work or defined parts of the work),
(2) On a unit-price basis (when a unit price is paid for a

specified quantity of work units), or
(3) Using a combination of the two methods.
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(b) Lump-sum pricing shall be used in preference to unit
pricing except when—

(1) Large quantities of work such as grading, paving,
building outside utilities, or site preparation are involved;

(2) Quantities of work, such as excavation, cannot be
estimated with sufficient confidence to permit a lump-sum
offer without a substantial contingency;

(3) Estimated quantities of work required may change
significantly during construction; or

(4) Offerors would have to expend unusual effort to
develop adequate estimates.

(c) Fixed-price contracts with economic price adjustment
may be used if such a provision is customary in contracts for
the type of work being acquired, or when omission of an
adjustment provision would preclude a significant number of
firms from submitting offers or would result in offerors
including unwarranted contingencies in proposed prices.

36.208 Concurrent performance of firm-fixed-price and 
other types of construction contracts.
In view of potential labor and administrative problems,

cost-plus-fixed-fee, price-incentive, or other types of con-
tracts with cost variation or cost adjustment features shall not
be permitted concurrently, at the same work site, with firm-
fixed-price, lump sum, or unit price contracts except with the
prior approval of the head of the contracting activity.

36.209 Construction contracts with architect-engineer 
firms.
No contract for the construction of a project shall be

awarded to the firm that designed the project or its subsidiaries
or affiliates, except with the approval of the head of the agency
or authorized representative.

36.210 Inspection of site and examination of data.
The contracting officer should make appropriate arrange-

ments for prospective offerors to inspect the work site and to
have the opportunity to examine data available to the Govern-
ment which may provide information concerning the perfor-
mance of the work, such as boring samples, original boring
logs, and records and plans of previous construction. The data
should be assembled in one place and made available for
examination. The solicitation should notify offerors of the
time and place for the site inspection and data examination. If
it is not feasible for offerors to inspect the site or examine the
data on their own, the solicitation should also designate an
individual who will show the site or data to the offerors. Sig-
nificant site information and the data should be made avail-
able to all offerors in the same manner, including information
regarding any utilities to be furnished during construction. A
record should be kept of the identity and affiliation of all off-
erors’ representatives who inspect the site or examine the
data.

36.211 Distribution of advance notices and solicitations.
Advance notices and solicitations should be distributed to

reach as many prospective offerors as practicable. Contracting
officers may send notices and solicitations to organizations
that maintain, without charge to the public, display rooms for
the benefit of prospective offerors, subcontractors, and mate-
rial suppliers. If requested by such organizations, this may be
done for all or a stated class of construction projects on an
annual or semiannual basis. Contracting officers may deter-
mine the geographical extent of distribution of advance
notices and solicitations on a case-by-case basis.

36.212 Preconstruction orientation.
(a) The contracting officer will inform the successful off-

eror of significant matters of interest, including—
(1) Statutory matters such as labor standards

(Subpart 22.4), and subcontracting plan requirements
(Subpart 19.7); and

(2) Other matters of significant interest, including who
has authority to decide matters such as contractual, adminis-
trative (e.g., security, safety, and fire and environmental pro-
tection), and construction responsibilities.

(b) As appropriate, the contracting officer may issue an
explanatory letter or conduct a preconstruction conference.

(c) If a preconstruction conference is to be held, the con-
tracting officer shall—

(1) Conduct the conference prior to the start of construc-
tion at the work site;

(2) Notify the successful offeror of the date, time, and
location of the conference (see 36.522); and

(3) Inform the successful offeror of the proposed agenda
and any need for attendance by subcontractors.

36.213 Special procedures for sealed bidding in 
construction contracting.

36.213-1 General.
Contracting officers shall follow the procedures for sealed

bidding in Part 14, as modified and supplemented by the
requirements in this subpart.

36.213-2 Presolicitation notices.
(a) Unless the requirement is waived by the head of the

contracting activity or a designee, the contracting officer shall
issue presolicitation notices on any construction requirement
when the proposed contract is expected to exceed the simpli-
fied acquisition threshold. Presolicitation notices may also be
used when the proposed contract is not expected to exceed the
simplified acquisition threshold. These notices shall be issued
sufficiently in advance of the invitation for bids to stimulate
the interest of the greatest number of prospective bidders.

(b) Presolicitation notices must—
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(1) Describe the proposed work in sufficient detail to
disclose the nature and volume of work (in terms of physical
characteristics and estimated price range) (see 36.204);

(2) State the location of the work;
(3) Include tentative dates for issuing invitations, open-

ing bids, and completing contract performance;
(4) State where plans will be available for inspection

without charge;
(5) Specify a date by which requests for the invitation

for bids should be submitted;
(6) State whether award is restricted to small

businesses;
(7) Specify any amount to be charged for solicitation

documents; and
(8) Be publicized through the Governmentwide point of

entry in accordance with 5.204.

36.213-3 Invitations for bids.
(a) Invitations for bids for construction shall allow suffi-

cient time for bid preparation (i.e., the period of time between
the date invitations are distributed and the date set for opening
of bids) (but see 5.203 and 14.202-1) to allow bidders an ade-
quate opportunity to prepare and submit their bids, giving due
regard to the construction season and the time necessary for
bidders to inspect the site, obtain subcontract bids, examine
data concerning the work, and prepare estimates based on
plans and specifications.

(b) Invitations for bids shall be prepared in accordance
with Subpart 14.2 and this section using the forms prescribed
in Part 53.

(c) Contracting officers should assure that each invitation
for bids includes the following information, when applicable:
The appropriate wage determination of the Secretary of Labor 
(see Subpart 22.4), or, if the invitation for bids must be issued 
before the wage determination is received, a notice that the 
schedule of minimum wage rates to be paid under the contract 
will be issued as an amendment to the invitation for bids be-
fore the opening date for bids (see 14.208 and Subpart 22.4).

(1) The Performance of Work by the Contractor clause
(see 36.501 and 52.236-1).

(2) The magnitude of the proposed construction project
(see 36.204).

(3) The period of performance (see Subpart 11.4).
(4) Arrangements made for bidders to inspect the site

and examine the data concerning performance of the work
(see 36.210).

(5) Information concerning any facilities, such as utili-
ties, office space, and warehouse space, to be furnished during
construction.

(6) Information concerning the prebid conference (see
14.207).

(7) Any special qualifications or experience require-
ments that will be considered in determining the responsibility
of bidders (see Subpart 9.1).

(8) Any special instructions concerning bids, alternate
bids, and award.

(9) Any instructions concerning reporting
requirements.

(d) The contracting officer shall send invitations for bids to
prospective bidders who requested them in response to the
presolicitation notice, and should send them to other prospec-
tive bidders upon their specific request (see 5.102(a)).

36.213-4 Notice of award.
When a notice of award is issued, it shall be done in writing

or electronically, shall contain information required by
14.408, and shall—

(a) Identify the invitation for bids;
(b) Identify the contractor’s bid;
(c) State the award price;
(d) Advise the contractor that any required payment and

performance bonds must be promptly executed and returned
to the contracting officer;

(e) Specify the date of commencement of work, or advise
that a notice to proceed will be issued.

36.214 Special procedures for price negotiation in 
construction contracting.
(a) Agencies shall follow the policies and procedures in

Part 15 when negotiating prices for construction.
(b) The contracting officer shall evaluate proposals and

associated cost or pricing data or information other than cost
or pricing data and shall compare them to the Government
estimate.

(1) When submission of cost or pricing data is not
required (see 15.403-1 and 15.403-2), and any element of pro-
posed cost differs significantly from the Government esti-
mate, the contracting officer should request the offeror to
submit cost information concerning that element (e.g., wage
rates or fringe benefits, significant materials, equipment
allowances, and subcontractor costs).

(2) When a proposed price is significantly lower than
the Government estimate, the contracting officer shall make
sure both the offeror and the Government estimator com-
pletely understand the scope of the work. If negotiations
reveal errors in the Government estimate, the estimate shall be
corrected and the changes shall be documented in the contract
file.

(c) When appropriate, additional pricing tools may be
used. For example, proposed prices may be compared to cur-
rent prices for similar types of work, adjusted for differences
in the work site and the specifications. Also, rough yardsticks
may be developed and used, such as cost per cubic foot for
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structures, cost per linear foot for utilities, and cost per cubic
yard for excavation or concrete.

36.215 Special procedure for cost-reimbursement 
contracts for construction.
Contracting officers may use a cost-reimbursement con-

tract to acquire construction only when its use is consistent
with Subpart 16.3 and Part 15 (see 15.404-4(c)(4)(i) for fee
limitation on cost-reimbursement contracts).

(FAC 2005–35)


	FEDERAL ACQUISITION CIRCULAR
	2Looseleaf_FAC 2005-35.pdf
	FEDERAL ACQUISITION CIRCULAR




