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FAC 2001-21 SUMMARY

Federal Acquisition Circular (FAC) 2001-21 amends the
Federal Acquisition Regulation (FAR) as specified below:

Purchases from Federal Prison Industries—Requirement for Market
Research (FAR Case 2003-023)

This interim rule amends FAR parts 8, 19, 42, and 52 to
implement Section 637 of Division F of the consolidated
Appropriations Act, 2004. Section 637 provides that no fiscal
year 2004 funds shall be expended for purchase of a product or
service offered by Federal Prison Industries, Inc., unless the
agency making the purchase determines that the offered product
or service provides the best value to the buying agency.
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SUBPART 8.6—ACQUISITION FROM FEDERAL PRISON INDUSTRIES, INC.

8.602

Subpart 8.6—Acquisition from Federal Prison
Industries, Inc.

8.601 General.

(a) Federal Prison Industries, Inc. (FPI), also referred to
as UNICOR, is a self-supporting, wholly owned Govern-
ment corporation of the District of Columbia.

(b) FPI provides training and employment for prisoners
confined in Federal penal and correctional institutions
through the sale of its supplies and services to Government
agencies (18 U.S.C. 4121-4128).

(c) FPI diversifies its supplies and services to minimize
adverse impact on private industry.

(d) Supplies manufactured and services performed by FPI
are listed in the FPI Schedule, which can be accessed at
http://www.unicor.gov or by submitting a written request to
Federal Prison Industries, Inc., Department of Justice, Wash-
ington, DC 20534.

8.602 Policy.

(@) Agencies shall purchase required supplies of the
classes listed in the Schedule of Products made in Federal
Penal and Correctional Institutions (referred to in this sub-
part as “the FPI Schedule™) at prices not to exceed current
market prices, using the procedures in this subpart.

(b) For purchases made by civilian agencies using fiscal
year 2004 appropriated funds, and for all purchases made by
DoD (Section 637 of Division F of Public Law 108-199, the
Consolidated Appropriations Act, 2004; 10 U.S.C. 2410n),
agencies shall—

(1) Before purchasing an item of supply listed in the
FPI Schedule, conduct market research to determine whether
the FPI item is comparable to supplies available from the pri-
vate sector that best meet the Government’s needs in terms
of price, quality, and time of delivery. This is a unilateral
determination made at the discretion of the contracting
officer. The arbitration provisions of 18 U.S.C. 4124(b) do
not apply;

(2) Prepare a written determination that includes sup-
porting rationale explaining the assessment of price, quality,
and time of delivery, based on the results of market research
comparing the FPI item to supplies available from the pri-
vate sector;

(3) If the FPI item is comparable, purchase the item
from FPI following the ordering procedures at http://
Www.unicor.gov, unless a waiver is obtained in accordance
with 8.604; and

(4) If the FPI item is not comparable in one or more of
the areas of price, quality, and time of delivery—

(i) Acquire the item using—
(A) Competitive procedures (e.g., the procedures
in 6.102, the set-aside procedures in Subpart 19.5, or compe-
tition conducted in accordance with Part 13); or

(B) The fair opportunity procedures in 16.505, if
placing an order under a multiple award delivery-order con-
tract;

(ii) Include FPI in the solicitation process and con-
sider a timely offer from FPI for award in accordance with
the requirements and evaluation factors in the solicitation;
and

(iii) When using a multiple award schedule issued
under the procedures in Subpart 8.4 or when making an
award using the fair opportunity procedures in 16.505—

(A) Establish and communicate to FPI the
requirements and evaluation factors that will be used as the
basis for selecting a source, so that an offer from FPI can be
evaluated on the same basis as the contract or schedule
holder; and

(B) Consider a timely offer from FPI.

(c) The procedures in paragraph (b) of this section do not
apply if an exception in 8.605 applies and the purchase is
made from a source other than FPI.

(d) In some cases where FPI and a JWOD participating
nonprofit agency produce identical items (see 8.603), FPI
grants a waiver to permit the Government to purchase a por-
tion of its requirement from the JWOD participating non-
profit agency. When this occurs, the portion of the
requirement for which FPI has granted a waiver—

(1) Shall be purchased from the JWOD participating
nonprofit agency using the procedures in Subpart 8.7; and

(2) Shall not be subject to the procedures in paragraph
(b) of this section.

(e) For civilian agency purchases made using other than
fiscal year 2004 appropriated funds, the following policy
applies:

(1) Agencies shall purchase required supplies of the
classes listed in the FPI Schedule at prices not to exceed
current market prices following the ordering procedures at
http://www.unicor.gov, unless a waiver is obtained in accor-
dance with 8.604.

(2) If the contracting officer believes that the FPI price
exceeds the market price, the matter may be referred to the
cognizant product division identified in the FPI Schedule or
to the FP1 Washington office for resolution.

(f) Disputes regarding price, quality, character, or suitabil-
ity of supplies produced by FPI, except for determinations
under paragraph (b)(1) of this section, are subject to arbitra-
tion as specified in 18 U.S.C. 4124. The statute provides that
the arbitration shall be conducted by a board consisting of
the Comptroller General of the United States, the Adminis-
trator of General Services, and the President, or their repre-
sentatives. The decisions of the board are final and binding
on all parties.

8.6-1
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8.603
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8.603 Purchase priorities.

FPI and nonprofit agencies participating in the Javits-
Wagner-O'Day (JWOD) Program (see Subpart 8.7) may pro-
duce identical supplies or services. When this occurs, order-
ing offices shall purchase supplies and services in the
following priorities:

(@) Supplies. (1) Federal Prison Industries, Inc. (41 U.S.C.
48).

(2) JIWOD participating nonprofit agencies.
(3) Commercial sources.
(b) Services. (1) JWOD participating nonprofit agencies.
(2) Federal Prison Industries, Inc., or commercial
sources.

8.604 Waivers.

FPI may grant a waiver for purchase of supplies in the
FPI Schedule from another source. FPI waivers ordinarily
are of the following types:

(d) General or blanket waivers issued when classes of
supplies are not available from FPI.

(b) Formal waivers issued in response to requests from
offices desiring to acquire, from other sources, supplies
listed in the FPI Schedule and not covered by a general
waiver. Agencies shall process waiver requests in accor-
dance with the procedures at http://www.unicor.gov.

8.605 Exceptions.
Purchase from FPI is not mandatory and a waiver is not
required if—
(a) The policy at 8.602(b) applies to the acquisition and—
(1) The contracting officer makes a determination that
the FPI item of supply is not comparable to supplies avail-
able from the private sector that best meet the Government’s
needs in terms of price, quality, and time of delivery; and
(2) The item is acquired in accordance with
8.602(b)(4);
(b) Public exigency requires immediate delivery or per-
formance;
(c) Suitable used or excess supplies are available;

8.6-2

(d) The supplies are acquired and used outside the United
States;

(e) Acquiring listed items totaling $2,500 or less; or

(f) Acquiring services.

8.606 Evaluating FPI performance.

Agencies shall evaluate FPI contract performance in
accordance with Subpart 42.15. Performance evaluations do
not negate the requirements of 8.602 and 8.604, but they
may be used to support a waiver request in accordance with
8.604.

8.607 Performance as a subcontractor.

Agencies shall not require a contractor, or subcontractor
at any tier, to use FPI as a subcontractor for performance of a
contract by any means, including means such as—

(a) A solicitation provision requiring a potential contrac-
tor to offer to make use of FPI supplies or services;

(b) A contract specification requiring the contractor to use
specific supplies or services (or classes of supplies or ser-
vices) offered by FPI; or

(c) Any contract modification directing the use of FPI
supplies or services.

8.608 Protection of classified and sensitive information.
Agencies shall not enter into any contract with FPI that
allows an inmate worker access to any—
(a) Classified data;
(b) Geographic data regarding the location of—
(1) Surface and subsurface infrastructure providing
communications or water or electrical power distribution;
(2) Pipelines for the distribution of natural gas, bulk
petroleum products, or other commodities; or
(3) Other utilities; or
(c) Personal or financial information about any individual
private citizen, including information relating to such per-
son’s real property however described, without the prior con-
sent of the individual.
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SUBPART 8.7—ACQUISITION FROM NONPROFIT AGENCIES EMPLOYING PEOPLE

WHO ARE BLIND OR SEVERELY DISABLED

8.704

Subpart 8.7—Acquisition from Nonprofit
Agencies Employing People Who Are Blind or
Severely Disabled

8.700 Scope of subpart.

This subpart prescribes the policies and procedures for
implementing the Javits-Wagner-O'Day Act (41 U.S.C. 46-
48c), referred to in this subpart as “the JWOD Act,” and the
rules of the Committee for Purchase from People Who Are
Blind or Severely Disabled (41 CFR Chapter 51).

8.701 Definitions.

As used in this subpart—

“Allocation” means an action taken by a central nonprofit
agency to designate the JWOD participating nonprofit agen-
cies that will furnish definite quantities of supplies or per-
form specific services upon receipt of orders from ordering
offices.

“Central nonprofit agency” means National Industries for
the Blind (NIB), which has been designated to represent peo-
ple who are blind; or NISH, which has been designated to
represent JWOD participating nonprofit agencies serving
people with severe disabilities other than blindness.

“Committee” means the Committee for Purchase from
People Who Are Blind or Severely Disabled.

“Government” or “entity of the Government” means any
entity of the legislative or judicial branch, any executive
agency, military department, Government corporation, or
independent establishment, the U.S. Postal Service, or any
nonappropriated-fund instrumentality of the Armed Forces.

“Ordering office” means any activity in an entity of the
Government that places orders for the purchase of supplies
or services under the JWOD Program.

“Procurement List” means a list of supplies (including
military resale commaodities) and services that the Commit-
tee has determined are suitable for purchase by the Govern-
ment under the Javits-Wagner-O'Day Act.

“Nonprofit agency serving people who are blind” or
“nonprofit agency serving people with other severe disabili-
ties” (referred to jointly as JWOD participating nonprofit
agencies) means a qualified nonprofit agency employing
people who are blind or have other severe disabilities
approved by the Committee to furnish a commodity or a ser-
vice to the Government under the Act.

8.702 General.

The Committee is an independent Government activity
with members appointed by the President of the United
States. It is responsible for—

(@) Determining those supplies and services to be pur-
chased by all entities of the Government from JWOD partic-
ipating nonprofit agencies;

(b) Establishing prices for the supplies and services; and

(c) Establishing rules and regulations to implement the
JWOD Act.

8.703 Procurement List.

The Committee maintains a Procurement List of all sup-
plies and services required to be purchased from JWOD par-
ticipating nonprofit agencies. Questions concerning whether
a supply item or service is on the Procurement List should be
referred to the Committee offices at the following address
and telephone number:

Committee for Purchase from People
Who Are Blind or Severely Disabled
Crystal Square 3, Room 403

1735 Jefferson Davis Highway
Arlington, VA 22202-3461

(703) 603-7740.

Many items on the Procurement List are identified in the
General Services Administration (GSA) Supply Catalog and
GSA's Customer Service Center Catalogs with a black
square and the words “NIB/NISH Mandatory Source,” and
in similar catalogs issued by the Defense Logistics Agency
(DLA) and the Department of Veterans Affairs (VA). GSA,
DLA, and VA are central supply agencies from which other
Federal agencies are required to purchase certain supply
items on the Procurement List.

8.704 Purchase priorities.

(a) The JIWOD Act requires the Government to purchase
supplies or services on the Procurement List, at prices estab-
lished by the Committee, from JWOD participating non-
profit agencies if they are available within the period
required. When identical supplies or services are on the Pro-
curement List and the Schedule of Products issued by Fed-
eral Prison Industries, Inc., ordering offices shall purchase
supplies and services in the following priorities:

(1) Supplies:
(i) Federal Prison Industries, Inc. (41 U.S.C. 48).
(i) IWOD participating nonprofit agencies.
(iii) Commercial sources.
(2) Services:
(i) IWOD participating nonprofit agencies.
(ii) Federal Prison Industries, Inc., or commercial
sources.

(b) No other provision of the FAR shall be construed as
permitting an exception to the mandatory purchase of items
on the Procurement List.

(c) The Procurement List identifies those supplies for
which the ordering office must obtain a formal waiver
(8.604) from Federal Prison Industries, Inc., before making
any purchases from JWOD participating nonprofit agencies.

8.7-1
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8.705 Procedures.

8.705-1 General.

(a) Ordering offices shall obtain supplies and services on
the Procurement List from the central nonprofit agency or its
designated JWOD participating nonprofit agencies, except
that supplies identified on the Procurement List as available
from DLA, GSA, or VA supply distribution facilities shall be
obtained through DLA, GSA, or VA procedures. If a distri-
bution facility cannot provide the supplies, it shall inform the
ordering office, which shall then order from the JWOD par-
ticipating nonprofit agency designated by the Committee.

(b) Supply distribution facilities in DLA and GSA shall
obtain supplies on the Procurement List from the central
nonprofit agency identified or its designated JWOD partici-
pating nonprofit agency.

8.705-2 Direct-order process.

Central nonprofit agencies may authorize ordering offices
to transmit orders for specific supplies or services directly to
a JWOD participating nonprofit agency. The written authori-
zation remains valid until it is revoked by the central non-
profit agency or the Committee. The central nonprofit
agency shall specify the normal delivery or performance lead
time required by the nonprofit agency. The ordering office
shall reflect this lead time in its orders.

8.705-3 Allocation process.

(@) When the direct order process has not been authorized,
the ordering office shall submit a letter request for allocation
(requesting the designation of the JWOD participating non-
profit agency to produce the supplies or perform the service)
to the central nonprofit agency designated in the Procure-
ment List. Ordering offices shall request allocations in suffi-
cient time for a reply, for orders to be placed, and for the
nonprofit agency to produce the supplies or provide the ser-
vice within the required delivery or performance schedule.

(b) The ordering office’s request to the central nonprofit
agency for allocation shall include the following informa-
tion:

(1) For supplies—Item name, stock number, latest
specification, quantity, unit price, date delivery is required,
and destination to which delivery is to be made.

(2) For services—Type and location of service
required, latest specification, work to be performed, esti-
mated volume, and required date or dates for completion.

(3) Other requirements; e.g., packing, marking, as nec-
essary.

(c) When an allocation is received, the ordering office
shall promptly issue an order to the specified JWOD partici-
pating nonprofit agency or to the central nonprofit agency, as
instructed by the allocation. If the issuance of an order is to
be delayed for more than 15 days beyond receipt of the allo-
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cation, or canceled, the ordering office shall advise the cen-
tral nonprofit agency immediately.

(d) Ordering offices may issue orders without limitation
as to dollar amount and shall record them upon issuance as
obligations. Each order shall include, as a minimum, the
information contained in the request for allocation. Ordering
offices shall also include additional instructions necessary
for performance under the order; e.g., on the handling of
Government-furnished property, reports required, and notifi-
cation of shipment.

8.705-4 Compliance with orders.

(a) The central nonprofit agency shall inform the ordering
office of changes in lead time experienced by its JWOD par-
ticipating nonprofit agencies to minimize requests for exten-
sion once the ordering office places an order.

(b) The ordering office shall grant a request by a central
nonprofit agency or JWOD participating nonprofit agency
for revision in the delivery or completion schedule, if feasi-
ble. If extension of the delivery or completion date is not fea-
sible, the ordering office shall notify the appropriate central
nonprofit agency and request that it reallocate the order, or
grant a purchase exception authorizing acquisition from
commercial sources.

(c) When a JWOD participating nonprofit agency fails to
perform under the terms of an order, the ordering office shall
make every effort to resolve the noncompliance with the
nonprofit agency involved and to negotiate an adjustment
before taking action to cancel the order. If the problem can-
not be resolved with the nonprofit agency, the ordering office
shall refer the matter for resolution first to the central non-
profit agency and then, if necessary, to the Committee.

(d) When, after complying with 8.705-4(c), the ordering
office determines that it must cancel an order, it shall notify
the central nonprofit agency and, if practical, request a real-
location of the order. When the central nonprofit agency can-
not reallocate the order, it shall grant a purchase exception
permitting use of commercial sources, subject to approval by
the Committee when the value of the purchase exception is
$25,000 or more.

8.706 Purchase exceptions.

(a) Ordering offices may acquire supplies or services on
the Procurement List from commercial sources only if the
acquisition is specifically authorized in a purchase exception
granted by the designated central nonprofit agency.

(b) The central nonprofit agency shall promptly grant pur-
chase exceptions when—

(1) The JWOD participating nonprofit agencies cannot
provide the supplies or services within the time required, and
commercial sources can provide them significantly sooner in
the quantities required; or
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SUBPART 19.5—SET-ASIDES FOR SMALL BUSINESS

19.502-2

Subpart 19.5—Set-Asides for Small Business

19.501 General.

(@) The purpose of small business set-asides is to award
certain acquisitions exclusively to small business concerns. A
“set-aside for small business” is the reserving of an acquisi-
tion exclusively for participation by small business concerns.
A small business set-aside may be open to all small busi-
nesses. A small business set-aside of a single acquisition or a
class of acquisitions may be total or partial.

(b) The determination to make a small business set-aside
may be unilateral or joint. A unilateral determination is one
that is made by the contracting officer. A joint determination
is one that is recommended by the Small Business Adminis-
tration (SBA) procurement center representative and con-
curred in by the contracting officer.

(c) For acquisitions exceeding the simplified acquisition
threshold, the requirement to set aside an acquisition for
HUBZone small business concerns (see 19.1305) takes prior-
ity over the requirement to set aside the acquisition for small
business concerns.

(d) The contracting officer shall review acquisitions to
determine if they can be set aside for small business, giving
consideration to the recommendations of agency personnel
having cognizance of the agency's small business programs.
The contracting officer shall document why a small business
set-aside is inappropriate when an acquisition is not set aside
for small business, unless a HUBZone small business set-
aside or HUBZone small business sole source award is antic-
ipated. If the acquisition is set aside for small business based
on this review, it is a unilateral set-aside by the contracting
officer. Agencies may establish threshold levels for this
review depending upon their needs.

(e) At the request of an SBA procurement center represen-
tative, the contracting officer shall make available for review
at the contracting office (to the extent of the SBA representa-
tive’s security clearance) all proposed acquisitions in excess
of the micro-purchase threshold that have not been unilater-
ally set aside for small business.

(f) To the extent practicable, unilateral determinations ini-
tiated by a contracting officer shall be used as the basis for
small business set-asides rather than joint determinations by
an SBA procurement center representative and a contracting
officer.

(9) All solicitations involving set-asides must specify the
applicable small business size standard and NAICS code (see
19.303).

(h) Except as authorized by law, a contract may not be
awarded as a result of a small business set-aside if the cost to
the awarding agency exceeds the fair market price.

19.502 Setting aside acquisitions.

19.502-1 Requirements for setting aside acquisitions.

(a) The contracting officer shall set aside an individual
acquisition or class of acquisitions for competition among
small businesses when—

(2) It is determined to be in the interest of maintaining
or mobilizing the Nation’s full productive capacity, war or
national defense programs; or

(2) Assuring that a fair proportion of Government con-
tracts in each industry category is placed with small business
concerns; and the circumstances described in 19.502-2 or
19.502-3(a) exist.

(b) This requirement does not apply to purchases of $2,500
or less ($15,000 or less for acquisitions as described in
13.201(g)(1)), or purchases from required sources of supply
under Part 8 (e.g., Committee for Purchase From People Who
are Blind or Severely Disabled, and Federal Supply Schedule
contracts).

19.502-2 Total small business set-asides.

(a) Except for those acquisitions set aside for very small
business concerns (see Subpart 19.9), each acquisition of sup-
plies or services that has an anticipated dollar value exceeding
$2,500 ($15,000 for acquisitions as described in
13.201(g)(1)), but not over $100,000 ($250,000 for acquisi-
tions described in paragraph (1) of the Simplified Acquisition
Threshold definition at 2.101), is automatically reserved
exclusively for small business concerns and shall be set aside
for small business unless the contracting officer determines
there is not a reasonable expectation of obtaining offers from
two or more responsible small business concerns that are
competitive in terms of market prices, quality, and delivery. If
the contracting officer does not proceed with the small busi-
ness set-aside and purchases on an unrestricted basis, the con-
tracting officer shall include in the contract file the reason for
this unrestricted purchase. If the contracting officer receives
only one acceptable offer from a responsible small business
concern in response to a set-aside, the contracting officer
should make an award to that firm. If the contracting officer
receives no acceptable offers from responsible small business
concerns, the set-aside shall be withdrawn and the require-
ment, if still valid, shall be resolicited on an unrestricted basis.
The small business reservation does not preclude the award
of a contract with a value not greater than $100,000 under
Subpart 19.8, Contracting with the Small Business Adminis-
tration, under 19.1007(c), Solicitations equal to or less than
the ESB reserve amount, or under 19.1305, HUBZone set-
aside procedures.

(b) The contracting officer shall set aside any acquisition
over $100,000 for small business participation when there is
a reasonable expectation that (1) offers will be obtained from
at least two responsible small business concerns offering the
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products of different small business concerns (but see para-
graph (c) of this subsection); and (2) award will be made at
fair market prices. Total small business set-asides shall not be
made unless such a reasonable expectation exists (but see
19.502-3 as to partial set-asides). Although past acquisition
history of an item or similar items is always important, it is
not the only factor to be considered in determining whether a
reasonable expectation exists. In making R&D small business
set-asides, there must also be a reasonable expectation of
obtaining from small businesses the best scientific and tech-
nological sources consistent with the demands of the pro-
posed acquisition for the best mix of cost, performances, and
schedules.

(c) For small business set-asides other than for construc-
tion or services, any concern proposing to furnish a product
that it did not itself manufacture must furnish the product of
a small business manufacturer unless the SBA has granted
either a waiver or exception to the nonmanufacturer rule (see
19.102(f)). In industries where the SBA finds that there are no
small business manufacturers, it may issue a waiver to the
nonmanufacturer rule (see 19.102(f)(4) and (5)). In addition,
SBA has excepted procurements processed under simplified
acquisition procedures (see Part 13), where the anticipated
cost of the procurement will not exceed $25,000, from the
nonmanufacturer rule. Waivers permit small businesses to
provide any firm’s product. The exception permits small busi-
nesses to provide any domestic firm’s product. In both of
these cases, the contracting officer’s determination in para-
graph (b)(1) of this subsection or the decision not to set aside
a procurement reserved for small business under paragraph
(@) of this subsection will be based on the expectation of
receiving offers from at least two responsible small busi-
nesses, including nonmanufacturers, offering the products of
different concerns.

(d) The requirements of this subsection do not apply to
acquisitions over $25,000 during the period when small busi-
ness set-asides cannot be considered for the four designated
industry groups (see 19.1007(b)).

19.502-3 Partial set-asides.

(a) The contracting officer shall set aside a portion of an
acquisition, except for construction, for exclusive small busi-
ness participation when—

(1) A total set-aside is not appropriate (see 19.502-2);

(2) The requirement is severable into two or more eco-
nomic production runs or reasonable lots;

(3) One or more small business concerns are expected
to have the technical competence and productive capacity to
satisfy the set-aside portion of the requirement at a fair market
price;

(4) The acquisition is not subject to simplified acquisi-
tion procedures; and
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(5) A partial set-aside shall not be made if there is a rea-
sonable expectation that only two concerns (one large and one
small) with capability will respond with offers unless autho-
rized by the head of a contracting activity on a case-by-case
basis. Similarly, a class of acquisitions, not including con-
struction, may be partially set aside. Under certain specified
conditions, partial set-asides may be used in conjunction with
multiyear contracting procedures.

(b) When the contracting officer determines that a portion
of an acquisition is to be set aside, the requirement shall be
divided into a set-aside portion and a non-set-aside portion,
each of which shall (1) be an economic production run or rea-
sonable lot and (2) have terms and a delivery schedule com-
parable to the other. When practicable, the set-aside portion
should make maximum use of small business capacity.

(c)(1) The contracting officer shall award the non-set-aside
portion using normal contracting procedures.

(2)(i) After all awards have been made on the non-set-
aside portion, the contracting officer shall negotiate with eli-
gible concerns on the set-aside portion, as provided in the
solicitation, and make award. Negotiations shall be conducted
only with those offerors who have submitted responsive
offers on the non-set-aside portion. Negotiations shall be con-
ducted with small business concerns in the order of priority as
indicated in the solicitation (but see paragraph (c)(2)(ii) of
this section). The set-aside portion shall be awarded as pro-
vided in the solicitation. An offeror entitled to receive the
award for quantities of an item under the non-set-aside por-
tion and who accepts the award of additional quantities under
the set-aside portion shall not be requested to accept a lower
price because of the increased quantities of the award, nor
shall negotiation be conducted with a view to obtaining such
a lower price based solely upon receipt of award of both por-
tions of the acquisition. This does not prevent acceptance by
the contracting officer of voluntary reductions in the price
from the low eligible offeror before award, acceptance of vol-
untary refunds, or the change of prices after award by negoti-
ation of a contract modification.

(ii) If equal low offers are received on the non-set-
aside portion from concerns eligible for the set-aside portion,
the concern that is awarded the non-set-aside part of the
acquisition shall have first priority with respect to negotia-
tions for the set-aside.

19.502-4 Methods of conducting set-asides.

(a) Total small business set-asides may be conducted by
using simplified acquisition procedures (see Part 13), sealed
bids (see Part 14), or competitive proposals (see Part 15). Par-
tial small business set-asides may be conducted using sealed
bids (see Part 14), or competitive proposals (see Part 15).

(b) Except for offers on the non-set-aside portion of partial
set-asides, offers received from concerns that do not qualify
as small business concerns shall be considered nonresponsive
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and shall be rejected. However, before rejecting an offer oth-
erwise eligible for award because of questions concerning the
size representation, an SBA determination must be obtained
(see Subpart 19.3).

19.502-5 Insufficient causes for not setting aside an
acquisition.

None of the following is, in itself, sufficient cause for not
setting aside an acquisition:

(@) A large percentage of previous contracts for the
required item(s) has been placed with small business con-
cerns.

(b) The item is on an established planning list under the
Industrial Readiness Planning Program. However, a total
small business set-aside shall not be made when the list con-
tains a large business Planned Emergency Producer of the
item(s) who has conveyed a desire to supply some or all of the
required items.

(c) The item is on a Qualified Products List. However, a
total small business set-aside shall not be made if the list con-
tains the products of large businesses unless none of the large
businesses desire to participate in the acquisition.

(d) A period of less than 30 days is available for receipt of
offers.

(e) The acquisition is classified.

(f) Small business concerns are already receiving a fair
proportion of the agency’s contracts for supplies and services.

(9) A class small business set-aside of the item or service
has been made by another contracting activity.

(h) A “brand name or equal” product description will be
used in the solicitation.

19.503 Setting aside a class of acquisitions for small
business.

(@) A class of acquisitions of selected products or services,
or a portion of the acquisitions, may be set aside for exclusive
participation by small business concerns if individual acqui-
sitions in the class will meet the criteria in 19.502-1, 19.502-
2, or 19.502-3(a). The determination to make a class small
business set-aside shall not depend on the existence of a cur-
rent acquisition if future acquisitions can be clearly foreseen.

(b) The determination to set aside a class of acquisitions
for small business may be either unilateral or joint.

(c) Each class small business set-aside determination shall
be in writing and must—

(1) Specifically identify the product(s) and service(s) it
COVers;

(2) Provide that the set-aside does not apply to any
acquisition automatically reserved for small business con-
cerns under 19.502-2(a).

(3) Provide that the set-aside applies only to the
(named) contracting office(s) making the determination; and

(4) Provide that the set-aside does not apply to any indi-
vidual acquisition if the requirement is not severable into two
or more economic production runs or reasonable lots, in the
case of a partial class set-aside.

(d) The contracting officer shall review each individual
acquisition arising under a class small business set-aside to
identify any changes in the magnitude of requirements, spec-
ifications, delivery requirements, or competitive market con-
ditions that have occurred since the initial approval of the
class set-aside. If there are any changes of such a material
nature as to result in probable payment of more than a fair
market price by the Government or in a change in the capa-
bility of small business concerns to satisfy the requirements,
the contracting officer may withdraw or modify (see
19.506(a)) the unilateral or joint set-aside by giving written
notice to the SBA procurement center representative (if one
is assigned), stating the reasons.

19.504 Inclusion of Federal Prison Industries, Inc.

When using competitive procedures in accordance with
8.602(b)(4), agencies shall include Federal Prison Industries,
Inc. (FPI), in the solicitation process and consider a timely
offer from FPI.

19.505 Rejecting Small Business Administration
recommendations.

(a) If the contracting officer rejects a recommendation of
the SBA procurement center representative or breakout pro-
curement center representative, written notice shall be fur-
nished to the appropriate SBA center representative within 5
working days of the contracting officer's receipt of the recom-
mendation.

(b) The SBA procurement center representative may
appeal the contracting officer’s rejection to the head of the
contracting activity (or designee) within 2 working days after
receiving the notice. The head of the contracting activity (or
designee) shall render a decision in writing, and provide it to
the SBA representative within 7 working days. Pending issu-
ance of a decision to the SBA procurement center representa-
tive, the contracting officer shall suspend action on the
acquisition.

(c) If the head of the contracting activity agrees that the
contracting officer’s rejection was appropriate—

(1) Within 1 working day, the SBA procurement center
representative may request the contracting officer to suspend
action on the acquisition until the SBA Administrator appeals
to the agency head (see paragraph (f) of this section); and

(2) The SBA must be allowed 15 working days after
making such a written request, within which the Administra-
tor of SBA—

(i) May appeal to the Secretary of the Department
concerned; and
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(if) Must notify the contracting officer whether the
further appeal has, in fact, been taken. If notification is not
received by the contracting officer within the 15-day period,
it is deemed that the SBA request to suspend the contract
action has been withdrawn and that an appeal to the Secretary
was not taken.

(d) When the contracting officer has been notified within
the 15-day period that the SBA has appealed to the agency
head, the head of the contracting activity (or designee) shall
forward justification for its decision to the agency head. The
contracting officer shall suspend contract action until notifi-
cation is received that the SBA appeal has been settled.

(e) The agency head shall reply to the SBA within 30
working days after receiving the appeal. The decision of the
agency head shall be final.

(f) A request to suspend action on an acquisition need not
be honored if the contracting officer determines that proceed-
ing to contract award and performance is in the public inter-
est. The contracting officer shall include in the contract file a
statement of the facts justifying the determination, and shall
promptly notify the SBA representative of the determination
and provide a copy of the justification.

19.506 Withdrawing or modifying small business set-
asides.

(a) If, before award of a contract involving a small business
set-aside, the contracting officer considers that award would
be detrimental to the public interest (e.g., payment of more
than a fair market price), the contracting officer may with-
draw the small business set-aside determination whether it
was unilateral or joint. The contracting officer shall initiate a
withdrawal of an individual small business set-aside by giv-
ing written notice to the agency small business specialist and
the SBA procurement center representative, if one is
assigned, stating the reasons. In a similar manner, the con-
tracting officer may modify a unilateral or joint class small
business set-aside to withdraw one or more individual acqui-
sitions.

(b) If the agency small business specialist does not agree
to a withdrawal or modification, the case shall be promptly
referred to the SBA representative (if one is assigned) for
review. If an SBA representative is not assigned, disagree-
ments between the agency small business specialist and the
contracting officer shall be resolved using agency procedures.
However, the procedures are not applicable to automatic dis-
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solutions of small business set-asides (see 19.507) or dissolu-
tion of small business set-asides under $100,000.

(c) The contracting officer shall prepare a written state-
ment supporting any withdrawal or modification of a small
business set-aside and include it in the contract file.

19.507 Automatic dissolution of a small business set-
aside.

(a) If asmall business set-aside acquisition or portion of an
acquisition is not awarded, the unilateral or joint determina-
tion to set the acquisition aside is automatically dissolved for
the unawarded portion of the set-aside. The required supplies
and/or services for which no award was made may be
acquired by sealed bidding or negotiation, as appropriate.

(b) Before issuing a solicitation for the items called for in
a small business set-aside that was dissolved, the contracting
officer shall ensure that the delivery schedule is realistic in the
light of all relevant factors, including the capabilities of small
business concerns.

19.508 Solicitation provisions and contract clauses.
(a) [Reserved]
(b) [Reserved]

(c) The contracting officer shall insert the clause at 52.219-
6, Notice of Total Small Business Set-Aside, in solicitations
and contracts involving total small business set-asides. The
clause at 52.219-6 with its Alternate | will be used when the
acquisition is for a product in a class for which the Small
Business Administration has waived the nonmanufacturer
rule (see 19.102(f)(4) and (5)). Use the clause at 52.219-6
with its Alternate 1l when including FPI in the competition in
accordance with 19.504.

(d) The contracting officer shall insert the clause at 52.219-
7, Notice of Partial Small Business Set-Aside, in solicitations
and contracts involving partial small business set-asides. The
clause at 52.219-7 with its Alternate | will be used when the
acquisition is for a product in a class for which the Small
Business Administration has waived the nonmanufacturer
rule (see 19.102(f)(4) and (5)). Use the clause at 52.219-7
with its Alternate 1l when including FPI in the competition in
accordance with 19.504.

(e) The contracting officer shall insert the clause at 52.219-
14, Limitations on Subcontracting, in solicitations and con-
tracts for supplies, services, and construction, if any portion
of the requirement is to be set aside for small business and the
contract amount is expected to exceed $100,000.
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Subpart 42.15—Contractor Performance
Information

42.1500 Scope of subpart.

This subpart provides policies and establishes responsibil-
ities for recording and maintaining contractor performance
information. This subpart does not apply to procedures used
by agencies in determining fees under award or incentive fee
contracts. However, the fee amount paid to contractors should
be reflective of the contractor's performance and the past per-
formance evaluation should closely parallel the fee determi-
nations.

42.1501 General.

Past performance information is relevant information, for
future source selection purposes, regarding a contractor's
actions under previously awarded contracts. It includes, for
example, the contractor's record of conforming to contract
requirements and to standards of good workmanship; the con-
tractor's record of forecasting and controlling costs; the con-
tractor's adherence to contract schedules, including the
administrative aspects of performance; the contractor's his-
tory of reasonable and cooperative behavior and commitment
to customer satisfaction; and generally, the contractor's busi-
ness-like concern for the interest of the customer.

42.1502 Policy.

(a) Except as provided in paragraph (b) of this section,
agencies shall prepare an evaluation of contractor perfor-
mance for each contract in excess of $1,000,000 (regardless
of the date of contract award) and for each contract in excess
of $100,000 beginning not later than January 1, 1998 (regard-
less of the date of contract award), at the time the work under
the contract is completed. In addition, interim evaluations
should be prepared as specified by the agencies to provide
current information for source selection purposes, for con-
tracts with a period of performance, including options,
exceeding one year. This evaluation is generally for the entity,
division, or unit that performed the contract. The content and
format of performance evaluations shall be established in
accordance with agency procedures and should be tailored to
the size, content, and complexity of the contractual require-
ments. These procedures shall require an assessment of con-
tractor performance against, and efforts to achieve, the goals
identified in the small business subcontracting plan when the
contract includes the clause at 52.219-9, Small Business Sub-
contracting Plan.

(b) Agencies shall not evaluate performance for contracts
awarded under Subpart 8.7. Agencies shall evaluate construc-
tion contractor performance and architect/engineer contractor

performance in accordance with 36.201 and 36.604, respec-
tively.

42.1503 Procedures.

(a) Agency procedures for the past performance evaluation
system shall generally provide for input to the evaluations
from the technical office, contracting office and, where appro-
priate, end users of the product or service.

(b) Agency evaluations of contractor performance pre-
pared under this subpart shall be provided to the contractor as
soon as practicable after completion of the evaluation. Con-
tractors shall be given a minimum of 30 days to submit com-
ments, rebutting statements, or additional information.
Agencies shall provide for review at a level above the con-
tracting officer to consider disagreements between the parties
regarding the evaluation. The ultimate conclusion on the per-
formance evaluation is a decision of the contracting agency.
Copies of the evaluation, contractor response, and review
comments, if any, shall be retained as part of the evaluation.
These evaluations may be used to support future award deci-
sions, and should therefore be marked “Source Selection
Information”. Evaluation of Federal Prison Industries (FPI)
performance may be used to support a waiver request (see
8.604) when FPI is a mandatory source in accordance with
Subpart 8.6. The completed evaluation shall not be released
to other than Government personnel and the contractor whose
performance is being evaluated during the period the informa-
tion may be used to provide source selection information.
Disclosure of such information could cause harm both to the
commercial interest of the Government and to the competitive
position of the contractor being evaluated as well as impede
the efficiency of Government operations. Evaluations used in
determining award or incentive fee payments may also be
used to satisfy the requirements of this subpart. A copy of the
annual or final past performance evaluation shall be provided
to the contractor as soon as it is finalized.

(c) Departments and agencies shall share past performance
information with other departments and agencies when
requested to support future award decisions. The information
may be provided through interview and/or by sending the
evaluation and comment documents to the requesting source
selection official.

(d) Any past performance information systems, including
automated systems, used for maintaining contractor perfor-
mance information and/or evaluations should include appro-
priate management and technical controls to ensure that only
authorized personnel have access to the data.

(e) The past performance information shall not be retained
to provide source selection information for longer than three
years after completion of contract performance.
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itation provision, contract clause (e.g., 52.232-33, Payment
by Electronic Funds Transfer—Central Contractor Registra-
tion, or 52.232-34, Payment by Electronic Funds Transfer—
Other Than Central Contractor Registration), or applicable
agency procedures.

(C) EFT banking information is not required if
the Government waived the requirement to pay by EFT.

(2) Invoices will be handled in accordance with the
Prompt Payment Act (31 U.S.C. 3903) and Office of Manage-
ment and Budget (OMB) prompt payment regulations at 5
CFR part 1315.

(h) Patent indemnity. The Contractor shall indemnify the
Government and its officers, employees and agents against
liability, including costs, for actual or alleged direct or con-
tributory infringement of, or inducement to infringe, any
United States or foreign patent, trademark or copyright, aris-
ing out of the performance of this contract, provided the Con-
tractor is reasonably notified of such claims and proceedings.

(i) Payment.—(1) Items accepted. Payment shall be made
for items accepted by the Government that have been deliv-
ered to the delivery destinations set forth in this contract.

(2) Prompt payment. The Government will make pay-
ment in accordance with the Prompt Payment Act (31 U.S.C.
3903) and prompt payment regulations at 5 CFR part 1315.

(3) Electronic Funds Transfer (EFT). If the Govern-
ment makes payment by EFT, see 52.212-5(b) for the appro-
priate EFT clause.

(4) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of
the invoice. For the purpose of computing the discount
earned, payment shall be considered to have been made on the
date which appears on the payment check or the specified
payment date if an electronic funds transfer payment is made.

(5) Overpayments. If the Contractor becomes aware of
a duplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing
or invoice payment, the Contractor shall immediately notify
the Contracting Officer and request instructions for disposi-
tion of the overpayment.

(j) Risk of loss. Unless the contract specifically provides
otherwise, risk of loss or damage to the supplies provided
under this contract shall remain with the Contractor until, and
shall pass to the Government upon:

(1) Delivery of the supplies to a carrier, if transportation
is f.0.b. origin; or

(2) Delivery of the supplies to the Government at the
destination specified in the contract, if transportation is f.0.b.
destination.

(K) Taxes. The contract price includes all applicable Fed-
eral, State, and local taxes and duties.

(I) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or

any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges the Contractor can demonstrate to the satisfaction of
the Government using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred which reasonably could have been
avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to
comply with any contract terms and conditions, or fails to pro-
vide the Government, upon request, with adequate assurances
of future performance. In the event of termination for cause,
the Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Gov-
ernment improperly terminated this contract for default, such
termination shall be deemed a termination for convenience.

(n) Title. Unless specified elsewhere in this contract, title
to items furnished under this contract shall pass to the Gov-
ernment upon acceptance, regardless of when or where the
Government takes physical possession.

(o) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.

(p) Limitation of liability. Except as otherwise provided by
an express warranty, the Contractor will not be liable to the
Government for consequential damages resulting from any
defect or deficiencies in accepted items.

(g) Other compliances. The Contractor shall comply with
all applicable Federal, State and local laws, executive orders,
rules and regulations applicable to its performance under this
contract.

(r) Compliance with laws unique to Government contracts.
The Contractor agrees to comply with 31 U.S.C. 1352 relat-
ing to limitations on the use of appropriated funds to influence
certain Federal contracts; 18 U.S.C. 431 relating to officials
not to benefit; 40 U.S.C. 327, et seq., Contract Work Hours
and Safety Standards Act; 41 U.S.C. 51-58, Anti-Kickback
Act of 1986; 41 U.S.C. 265 and 10 U.S.C. 2409 relating to
whistleblower protections; 49 U.S.C. 40118, Fly American;
and 41 U.S.C. 423 relating to procurement integrity.
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(s) Order of precedence. Any inconsistencies in this solic-
itation or contract shall be resolved by giving precedence in
the following order:

(1) The schedule of supplies/services.

(2) The Assignments, Disputes, Payments, Invoice,
Other Compliances, and Compliance with Laws Unique to
Government Contracts paragraphs of this clause.

(3) The clause at 52.212-5.

(4) Addenda to this solicitation or contract, including
any license agreements for computer software.

(5) Solicitation provisions if this is a solicitation.

(6) Other paragraphs of this clause.

(7) The Standard Form 1449.

(8) Other documents, exhibits, and attachments.

(9) The specification.

(t) Central Contractor Registration (CCR). (1)  Unless
exempted by an addendum to this contract, the Contractor
is responsible during performance and through final pay-
ment of any contract for the accuracy and completeness of
the data within the CCR database, and for any liability
resulting from the Government’s reliance on inaccurate or
incomplete data. To remain registered in the CCR data-
base after the initial registration, the Contractor is required
to review and update on an annual basis from the date of
initial registration or subsequent updates its information in
the CCR database to ensure it is current, accurate and com-
plete. Updating information in the CCR does not alter the
terms and conditions of this contract and is not a substitute
for a properly executed contractual document.

(2)(i) If a Contractor has legally changed its business
name, “doing business as” name, or division name (which-
ever is shown on the contract), or has transferred the assets
used in performing the contract, but has not completed the
necessary requirements regarding novation and change-of-
name agreements in FAR Subpart 42.12, the Contractor shall
provide the responsible Contracting Officer a minimum of
one business day’s written notification of its intention to (A)
change the name in the CCR database; (B) comply with the
requirements of Subpart 42.12; and (C) agree in writing to the
timeline and procedures specified by the responsible Con-
tracting Officer. The Contractor must provide with the noti-
fication sufficient documentation to support the legally
changed name.

(i) If the Contractor fails to comply with the require-
ments of paragraph (t)(2)(i) of this clause, or fails to perform
the agreement at paragraph (t)(2)(i)(C) of this clause, and, in
the absence of a properly executed novation or change-of-
name agreement, the CCR information that shows the Con-
tractor to be other than the Contractor indicated in the contract
will be considered to be incorrect information within the
meaning of the “Suspension of Payment” paragraph of the
electronic funds transfer (EFT) clause of this contract.
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(3) The Contractor shall not change the name or address
for EFT payments or manual payments, as appropriate, in the
CCR record to reflect an assignee for the purpose of assign-
ment of claims (see Subpart 32.8, Assignment of Claims).
Assignees shall be separately registered in the CCR database.
Information provided to the Contractor’s CCR record that
indicates payments, including those made by EFT, to an ulti-
mate recipient other than that Contractor will be considered
to be incorrect information within the meaning of the “Sus-
pension of payment” paragraph of the EFT clause of this con-
tract.

(4) Offerors and Contractors may obtain information on
registration and annual confirmation requirements via the
internet at http://www.ccr.gov or by calling 1-888-227-2423
or 269-961-5757.

(End of clause)

52.212-5 Contract Terms and Conditions Required to
Implement  Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (MAR 2004)

(a) The Contractor shall comply with the following Fed-
eral Acquisition Regulation (FAR) clause, which is incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items: 52.233-3, Protest after Award (Auc 1996) (31
U.S.C. 3553).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated
as being incorporated in this contract by reference to imple-
ment provisions of law or Executive orders applicable to
acquisitions of commercial items:

[Contracting Officer check as appropriate.]

__ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (JuL 1995), with Alternate | (OcT 1995) (41
U.S.C. 253g and 10 U.S.C. 2402).

__(2) 52.219-3, Notice of Total HUBZone Set-Aside
(JAN 1999) (15 U.S.C. 657a).

__(3)52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JAN 1999) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).

__(4)(1) 52.219-5, Very Small Business Set-Aside
(JUNE 2003) (Pub. L. 103-403, section 304, Small Business
Reauthorization and Amendments Act of 1994).

__(ii) Alternate 1 (MAR 1999) of 52.219-5.
__ (iii) Alternate Il (JUNE 2003) of 52.219-5.
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_(5)(i) 52.219-6, Notice of Total Small Business Set-
Aside (JUNE 2003) (15 U.S.C. 644).

__ (i) Alternate I (OcT 1995) of 52.219-6.
__ (iii) Alternate 11 (MAR 2004) of 52.219-6.

__ (B)(i) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).

__ (i) Alternate I (OcT 1995) of 52.219-7.
__ (iii) Alternate Il (MAR 2004) of 52.219-7.

_ (7) 52.219-8, Utilization of Small Business
Concerns (OcT 2000) (15 U.S.C. 637(d)(2) and (3)).

_(8)(i) 52.219-9, Small Business Subcontracting
Plan (JAN 2002) (15 U.S.C. 637(d)(4).

__ (i) Alternate I (OcT 2001) of 52.219-9.
__(iii) Alternate 11 (OcT 2001) of 52.219-9.

__(9) 52.219-14, Limitations on Subcontracting (DEC
1996) (15 U.S.C. 637(a)(14)).

_ (10)(i) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(JUNE 2003) (Pub. L. 103-355, section 7102, and 10 U.S.C.
2323) (if the offeror elects to waive the adjustment, it shall
so indicate in its offer).

__ (i) Alternate I (JUNE 2003) of 52.219-23.

__(11) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(OcT 1999) (Pub. L. 103-355, section 7102, and 10 U.S.C.
2323).

__ (12) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting (OcT
2000) (Pub. L. 103-355, section 7102, and 10 U.S.C. 2323).

__ (13) 52.222-3, Convict Labor (JuNE 2003) (E.O.
11755).

__ (14) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JAN 2004) (E.O. 13126).

__(15) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

__(16) 52.222-26, Equal Opportunity (APR 2002)
(E.O. 11246).

__ (17) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (DEc 2001) (38 U.S.C. 4212).

__(18) 52.222-36, Affirmative Action for Workers
with Disabilities (JuN 1998) (29 U.S.C. 793).

__(19) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (Dec 2001) (38 U.S.C. 4212).

__(20)(i) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Products (AuG
2000) (42 U.S.C. 6962(c)(3)(A)(ii)).

___ (i) Alternate I (AuG 2000) of 52.223-9 (42
U.S.C. 6962(i)(2)(C)).

__(21) 52.225-1, Buy American Act—Supplies (JUNE
2003) (41 U.S.C. 10a-10d).

_ (22)(i) 52.225-3, Buy American Act—Free Trade
Agreements—Israeli Trade Act (JAN 2004) (41 U.S.C. 10a-

10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, Pub. L. 108-
77, 108-78).

__(ii) Alternate 1 (JAN 2004) of 52.225-3.

__(iii) Alternate Il (JAN 2004) of 52.225-3.

__ (23) 52.225-5, Trade Agreements (JAN 2004) (19
U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

__ (24) 52.225-13, Restrictions on Certain Foreign
Purchases (OcTt 2003) (E.o.s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

__ (25) 52.225-15, Sanctioned European Union
Country End Products (FEe 2000) (E.O. 12849).

__ (26) 52.225-16, Sanctioned European Union
Country Services (FEB 2000) (E.O. 12849).

_(27) 52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 255(f), 10 U.S.C.
2307(f)).

__ (28) 52.232-30, Installment Payments for
Commercial Items (OcT 1995) (41 U.S.C. 255(f), 10 U.S.C.
2307(f)).

__(29) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OcT 2003) (31
U.S.C. 3332).

__ (30) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration (MAY
1999) (31 U.S.C. 3332).

__ (31) 52.232-36, Payment by Third Party (MAY
1999) (31 U.S.C. 3332).

__(32)52.239-1, Privacy or Security Safeguards (AUG
1996) (5 U.S.C. 552a).

_ (33)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (APR 2003) (46 U.S.C. Appx
1241 and 10 U.S.C. 2631)..

__ (i) Alternate 1 (APR 1984) of 52.247-64.

(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in
this contract by reference to implement provisions of law or
Executive orders applicable to acquisitions of commercial
items:

[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Act of 1965, as
Amended (MAY 1989) (41 U.S.C. 351, et seq.).

__(2) 52.222-42, Statement of Equivalent Rates for
Federal Hires (MAY 1989) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

__(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (MAY 1989) (29 U.S.C. 206 and 41 U.S.C. 351, et
seq.).

__(4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (FEB 2002) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

52.2-35
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__(5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining Agreements
(CBA) (MAY 1989) (41 U.S.C. 351, et seq.).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this paragraph
(d) if this contract was awarded using other than sealed bid,
is in excess of the simplified acquisition threshold, and does
not contain the clause at 52.215-2, Audit and Records—
Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to
this contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is com-
pletely or partially terminated, the records relating to the work
terminated shall be made available for 3 years after any result-
ing final termination settlement. Records relating to appeals
under the disputes clause or to litigation or the settlement of
claims arising under or relating to this contract shall be made
available until such appeals, litigation, or claims are finally
resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in paragraphs (i) through (vi) of this paragraph in a subcon-
tract for commercial items. Unless otherwise indicated below,
the extent of the flow down shall be as required by the
clause—

(i) 52.219-8, Utilization of Small Business Concerns
(OcT 2000) (15 U.S.C. 637(d)(2) and (3)), in all subcontracts
that offer further subcontracting opportunities. If the subcon-
tract (except subcontracts to small business concerns)
exceeds $500,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower
tier subcontracts that offer subcontracting opportunities.

(i) 52.222-26, Equal Opportunity (Apr 2002) (E.O.
11246).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (Dec 2001) (38 U.S.C. 4212).
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(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793).

(v) 52.222-41, Service Contract Act of 1965, as
Amended (MAY 1989), flow down required for all subcon-
tracts subject to the Service Contract Act of 1965 (41 U.S.C.
351, et seq.).

(vi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (APR 2003) (46 U.S.C. Appx
1241 and 10 U.S.C. 2631). Flow down required in accordance
with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractor may include in its
subcontracts for commercial items a minimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate | (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate para-
graph (e) as paragraph (d), and revise the reference to “para-
graphs (a), (b), (c), or (d) of this clause” in the redesignated
paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause”.

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (FEB 1998)

(a) General. The Government will pay invoices based on
the Contractor's delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies. (1) Title to the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment to
the specific destination; or

(ii) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,

order, or blanket purchase agreement, the Contractor shall—

(i) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(if) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and
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appears on the List of Qualified HUBZone Small Business
Concerns maintained by the Small Business Administration.

(b) Evaluation preference. (1) Offers will be evaluated by
adding afactor of 10 percentto the price of all offers, except—

(i) Offers from HUBZone small business concerns
that have not waived the evaluation preference;

(ii) Otherwise successful offers from small business
concerns;

(iii) Otherwise successful offers of eligible products
under the Trade Agreements Act when the dollar threshold for
application of the Act is exceeded (see 25.402 of the Federal
Acquisition Regulation (FAR)); and

(iv) Otherwise successful offers where application of
the factor would be inconsistent with a Memorandum of
Understanding or other international agreement with a foreign
government.

(2) The factor of 10 percent shall be applied on a line
item basis or to any group of items on which award may be
made. Other evaluation factors described in the solicitation
shall be applied before application of the factor.

(3) A concern that is both a HUBZone small business
concern and a small disadvantaged business concern will
receive the benefit of both the HUBZone small business price
evaluation preference and the small disadvantaged business
price evaluation adjustment (see FAR clause 52.219-23).
Each applicable price evaluation preference or adjustment
shall be calculated independently against an offeror's base
offer. These individual preference amounts shall be added
together to arrive at the total evaluated price for that offer.

(c) Waiver of evaluation preference. A HUBZone small
business concern may elect to waive the evaluation prefer-
ence, inwhich case the factor will be added to its offer for eval-
uation purposes. The agreements in paragraph (d) of this
clause do not apply if the offeror has waived the evaluation
preference.

[ Offeror elects to waive the evaluation preference.

(d) Agreement. A HUBZone small business concern agrees
that in the performance of the contract, in the case of a contract
for—

(1) Services (except construction), at least 50 percent of
the cost of personnel for contract performance will be spent for
employees of the concern or employees of other HUBZone
small business concerns;

(2) Supplies (other than procurement froma nonmanu-
facturer of such supplies), at least 50 percent of the cost of
manufacturing, excluding the cost of materials, will be per-
formed by the concern or other HUBZone small business con-
cerns;

(3) General construction, at least 15 percent of the cost
of the contract performance incurred for personnel will be will
be spent on the concern's employees or the employees of other
HUBZone small business concerns; or

(4) Construction by special trade contractors, at least
25 percent of the cost of the contract performance incurred for
personnel will be spent on the concern's employees or the
employees of other HUBZone small business concerns.

(e) A HUBZone joint venture agrees that in the perfor-
mance of the contract, the applicable percentage specified in
paragraph (d) of this clause will be performed by the HUB-
Zone small business participant or participants.

(f) A HUBZone small business concern nonmanufacturer
agrees to furnish in performing this contract only end items
manufactured or produced by HUBZone small business man-
ufacturer concerns. This paragraph does not apply in connec-
tion with construction or service contracts.

(End of clause)

52.219-5 Very Small Business Set-Aside.
As prescribedin 19.905, insert the following clause:

VERY SMALL BUSINESS SET-ASIDE (JUNE 2003)

(a) Definition. “Very Small Business Concern,” as used in
this clause, means a concern whose headquarters is located
within the geographical area served by a designated SBA dis-
trict (see 13 CFR 125.7(b)); which, together with its affiliates,
has no more than 15 employees and has average annual
receipts that do not exceed $1 million.

(b) Eligibility. (1) Only those firms headquartered in the
Small Business Administration (SBA)
district [Contracting Officer shall insert the applicable SBA
designated district. If the geographic area is served by the
SBA Los Angeles or Santa Ana District offices, list both] are
eligible for this acquisition.

(2) Offers or quotations under this acquisition are solic-
ited from very small business concerns only. Offers that are
from other than an eligible very small business concern shall
not be considered and shall be rejected. The offeror represents
that it is an eligible very small business concern by submis-
sion of an offer or quotation.

(c) Agreement. A very small business concern submitting
an offer in its own name shall furnish, in performing the con-
tract, only end items manufactured or produced by small busi-
ness concerns in the United States or its outlying areas.

(End of clause)

Alternate | (Mar 1999). As prescribed in 19.905(a), delete
paragraph (c) of the basic clause.

Alternate 1l (June 2003). As prescribed in 19.905(b), sub-
stitute the following paragraph (c) for paragraph (c) of the
basic clause:

(c) Agreement. A very small business concern submitting
an offer in its own name shall furnish, in performing the con-
tract, only end items manufactured or produced by domestic
firms in the United States or its outlying areas.

52.219-6 Notice of Total Small Business Set-Aside.
Asprescribed in 19.508(c), insert the following clause:

(FAC 2001-21)  52.2-87
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NOTICE OF TOTAL SMALL BUSINESS SET-ASIDE
(JUNE 2003)

(a) Definition. “Small business concern,” as used in this
clause, means a concern, including its affiliates, that is inde-
pendently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts, and
qualified as a small business under the size standards in this
solicitation.

(b) General. (1) Offers are solicited only from small busi-
ness concerns. Offers received from concerns that are not
small business concerns shall be considered nonresponsive
and will be rejected.

(2) Any award resulting from this solicitation will be
made to a small business concern.

(c) Agreement. A small business concern submitting an
offer in its own name shall furnish, in performing the contract,
only end items manufactured or produced by small business
concerns in the United States or its outlying areas. If this pro-
curement is processed under simplified acquisition proce-
dures and the total amount of this contract does not exceed
$25,000, a small business concern may furnish the product of
any domestic firm. This paragraph does not apply to construc-
tion or service contracts.

(End of clause)

Alternate I (Oct 1995). When the acquisition is for a prod-
uct in a class for which the Small Business Administration has
determined that there are no small business manufacturers or
processors in the Federal market in accordance with
19.502-2(c), delete paragraph (c).

Alternate 1l (Mar 2004). As prescribed in 19.508(c), sub-
stitute the following paragraph (b) for paragraph (b) of the
basic clause:

(b) General. (1) Offers are solicited only from small busi-
ness concerns and Federal Prison Industries, Inc. (FPI). Offers
received from concerns that are not small business concerns or
FP1shall be considered nonresponsive and will be rejected.

(2) Any award resulting from this solicitation will be
made to either a small business concern or FPI.

52.219-7 Notice of Partial Small Business Set-Aside.
As prescribed in 19.508(d), insert the following clause:

NOTICE OF PARTIAL SMALL BUSINESS SET-ASIDE
(JUNE 2003)

(a) Definitions. “Small business concern”, as used in this
clause, means a concern, including its affiliates, that is inde-
pendently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts, and
qualified as a small business under the size standards in this
solicitation.

(b) General. (1) A portion of this requirement, identified
elsewhere in this solicitation, has been set aside for award to
one or more small business concerns.
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(2) Offers on the non-set-aside portion will be evaluated
firstand award will be made on that portion in accordance with
the provisions of this solicitation.

(3) The set-aside portion will be awarded at the highest
unit price(s) in the contract(s) for the non-set-aside portion,
adjusted to reflect transportation and other costs appropriate
for the selected contractor(s).

(4) The contractor(s) for the set-aside portion will be
selected from among the small business concerns that submit-
ted responsive offers on the non-set-aside portion. Negotia-
tions will be conducted with the concern that submitted the
lowest responsive offer on the non-set-aside portion. If the
negotiations are not successful or if only part of the set-aside
portion is awarded to that concern, negotiations will be con-
ducted with the concern that submitted the second-lowest
responsive offer on the non-set-aside portion. This process
will continue until a contract or contracts are awarded for the
entire set-aside portion.

(5) The Government reserves the right to not consider
token offers or offers designed to secure an unfair advantage
over other offerors eligible for the set-aside portion.

(c) Agreement. For the set-aside portion of the acquisition,
a small business concern submitting an offer in its own name
shall furnish, in performing the contract, only end items man-
ufactured or produced by small business concerns in the
United States or its outlying areas. If this procurement is pro-
cessed under simplified acquisition procedures and the total
amount of this contract does not exceed $25,000, a small busi-
ness concern may furnish the product of any domestic firm.
This paragraph does not apply to construction or service con-
tracts.

(End of clause)

Alternate | (Oct 1995). When the acquisition is for a prod-
uctin a class for which the Small Business Administration has
determined that there are no small business manufacturers or
processors in the Federal market in accordance with
19.502-2(c), delete paragraph (c).

Alternate Il (Mar 2004). As prescribed in 19.508(d), add
the following paragraph (d) to the basic clause:

(d) Notwithstanding paragraph (b) of this clause, offers
from Federal Prison Industries, Inc., will be solicited and con-
sidered for both the set-aside and non-set-aside portion of this
requirement.

52.219-8 Utilization of Small Business Concerns.
As prescribed in 19.708(a), insert the following clause:

UTILIZATION OF SMALL BUSINESS CONCERNS (OCT 2000)

(a) It is the policy of the United States that small business
concerns, veteran-owned small business concerns, service-
disabled veteran-owned small business concerns, HUBZone
small business concerns, small disadvantaged business con-
cerns, and women-owned small business concerns shall have
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED P | BR | UCF | FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL o]
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svC DEL svC
[

52.217-6 Option for Increased Quantity. | 17.208(d) C | Yes | A A A A A
52.217-7 Option for Increased 17.208(e) C | Yes | A A A A A

Quantity—Separately Priced Line

Item.
52.217-8 Option to Extend Services. 17.208(f) C | Yes | A A A A A
52.217-9 Option to Extend the Term of |17.208(g) C | Yes | A A A A A

the Contract.

52.219-1 Small Business Program 19.307(a)(1) P | No K A A A A A A A A A A A A A A A A A A

Representations.

Alternate | 19.307(a)(2) P | No K A A A A A A A A A A A A A A A A A A
52.219-2 Equal Low Bids. 19.307(c) P | No K A A A A A A A A A
52.219-3 Notice of Total HUBZone 19.1308(a) C | Yes | A A A A A A A A A A A A A A A A A A A

Set-Aside.

52.219-4 Notice of Price Evaluation 19.1308(b) C | Yes | A A A A A A A A A A A A A A A A A A

Preference for HUBZone Small
Business Concerns.

52.219-5 Very Small Business Set- 19.905 C | Yes A A A A A A A A A A A A A A A A A A A
Aside.
Alternate | 19.905(a) C | Yes A A A A A A A A A A A A A A A A A A A
Alternate 11 19.905(b) C | Yes A A A A A A A A A A
52.219-6 Notice of Total Small 19.508(c) C | Yes | A A A A A A A A A A A A A A A A A A
Business Set-Aside.
Alternate | 19.508(c) C | Yes | A A A
Alternate 11 19.508(c) C | Yes | A A A
52.219-7 Notice of Partial Small 19.508(d) C | Yes | A A A A A A A A A A A A A A A A A

Business Set-Aside.

FEDERAL AQUISITION REGULATION (FAR) Matrix 15
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED | P | IBR | UCF | FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL | ClI
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svc DEL svc
c
Alternate | 19.508(d) C | Yes | A A
Alternate 1 19.508(d) C | Yes | A A
52.219-8 Utilization of Small Business  [19.708(a) C | Yes | A A A A A A A A A A A A A A A A A
Concerns.
52.219-9 Small Business Subcontracting |19.708(b) C | Yes | A A A A A A A A A A A A A A A A A A
Plan.
Alternate | 19.708(b)(1) C | Yes | A A A A A A A A A
Alternate I 19.708(b)(1) C | Yes | A A A A A A A A A A A A A A A A A A
52.219-10 Incentive Subcontracting 19.708(c)(1) C | Yes | (@) (0] (0] (0] (0] (0] (0] (0] (0] (0] (0] 0 (0] (0] (0] (0] (0]
Program.
52.219-11 Special 8(a) Contract 19.811-3(a) C | Yes |
Conditions. (See Note 2.)
52.219-12 Special 8(a) Subcontract 19.811-3(b) C | No |
Conditions.(See Note 2.)
52.219-14 Limitations on Subcontracting. | 19.508(e) or C | Yes | A A A A A A A A A A A A A A A A A
(See Note 2.) 19.811-3 (e)
52.219-16 Liquidated Damages— 19.708(b)(2) C | Yes | A A A A A A A A A A A A A A A A A
Subcontracting Plan.
52.219-17 Section 8(a) Award. 19.811-3(c) C | No |
(See Note 2.)
52.219-18 Notification of Competition  |19.811-3(d) C | No |
Limited to Eligible 8(a) Concerns.
(See Note 2.)
Alternate | (See Note 2.) 19.811-3(d)(1) | C | No |
Alternate Il (See Note 2.) 19.811-3(d)(2) | C | No |
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