FEDERAL ACQUISITION CIRCULAR

April 5, 2004 Number 2001-22

Federal Acquisition Circular (FAC) 2001-22 is issued under
the authority of the Secretary of Defense, the Administrator of
General Services, and the Administrator for the National
Aeronautics and Space Administration.

Unless otherwise specified, all Federal Acquisition
Regulation (FAR) and other directive material contained in
FAC 2001-22 are effective May 5, 2004, except for Items III, V,
and VI, which are effective April 5, 2004.
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FAC 2001-22 SuMMARY of ITEMS

Federal Acquisition Circular (FAC) 2001-22 amends the Federal
Acquisition Regulation (FAR) as specified below:

Item I—Government Property Disposal (FAR Case 1995-013)

This final rule amends FAR Parts 1, 2, 8, 45, 49, 52, and 53
to simplify procedures, reduce recordkeeping, and eliminate
regquirements related to the disposition of Government property in
the possession of contractors.

Replacement pages: 1.1-7 and 1.1-8; 2.1-5 thru 2.1-14; Part 8
TOC pp. 8-1 and 8-2; 8.1-1 and 8.1-2; Part 45 TOC pp. 45-1 and
45-2; 45.1-1 and 45.1-2; 45.5-1 and 45.5-2; 45.6-1 thru 45.6-4
(45.6-5 thru 45.6-10 removed); Part 49 TOC pp. 49-1 and 49-2;
49.1-1 and 49.1-2; 49.1-5 and 49.1-6; 49.2-3 and 49.2-4; 49.3-1
and 49.3-2; 49.6-3 and 49.6-4; 52.2-261 thru 52.2-270 (52.2-270.1
thru 52.2-270.4 added); 52.2-281 thru 52.2-284; 52.2-337 thru
52.2-344; 52.2-351 and 52.2-352; Part 53 TOC pp. 53-1 thru 53-4;
53.2-5 and 53.2-6; 53.3-131 thru 53.3-134 (53.3-135 and 53.3-136
removed); 53.3-139 thru 53.3-142 (53.3-143 thru 53.3-152
removed); 53.3-157 thru 53.3-160; and 53.3-163 and 53.3-164.

Item ITI—General Provisions of the Cost Principles
(FAR Case 2001-034)

This final rule amends the FAR to revise certain general
provisions of the cost principles contained at FAR 31.201-1,
Composition of total cost; FAR 31.201-2, Determining
allowability; FAR 31.202, Direct costs; and FAR 31.203, Indirect
costs. The rule revises the cost principles by improving clarity
and structure, and removing unnecessary and duplicative language.
The final rule also adds the definition of “direct cost” and
revises the definition of “indirect cost” at FAR 2.101,
Definitions, to be consistent with the terminology used in the
cost accounting standards (CAS). The case was initiated as a
result of comments and recommendations received from industry and
Government representatives during a series of public meetings.
This rule is of particular interest to contractors and
contracting officers who use cost analysis to price contracts and
modifications, and who determine or negotiate reasonable costs in
accordance with a clause of a contract, e.g., price revision of
fixed-price incentive contracts, terminated contracts, or
indirect cost rates.

Replacement pages: 2.1-5 thru 2.1-8; 31.1-7 and 31.1-8; 31.2-1
thru 31.2-4; and 31.2-25 and 31.2-26.



Item IITI—Unique Contract and Order Identifier Numbers
(FAR Case 2002-025)

The interim rule published in the Federal Register at
68 FR 56679, October 1, 2003, is converted to a final rule,
without change, to reqguire each reporting agency to assign a
unique procurement instrument identifier (PIID) for every
contract, purchase order, BOA, Basic Agreement, and BPA reported
to the Federal Procurement Data System; and to have in place a
process that will ensure that each PIID reported to FPDS is
unigue, Governmentwide, and will remain so for at least 20 vears
from the date of contract award.

Replacement pages: None.
IV—Unsolicited Proposals (FAR Case 2002-027)

This final rule amends the FAR to implement section 834 of
the Homeland Security Act of 2002 (Public Law 107-296). Section
834 adds new considerations concerning the submission, receipt,
evaluation, and acceptance or rejection of unsolicited proposals.
The rule will reguire that a wvalid unsolicited proposal not
address a previously published agency requirement. It also
requires that, before initiating a comprehensive evaluation, the
agency must determine that the proposal contains sufficient cost
related or price related information for evaluation, and that it
has overall scientific, technical, or socioeconomic merit.

Replacement pages: 15.6-1 and 15.6-2.

Item V—New Mexico Tax—United States Missile Defense Agency
(FAR Case 2003-020)

This final rule amends FAR 29.401-4(c) to incorporate the
Defense Missile Agency as a participating agency within the terms
and conditions stipulated in FAR 29.401-4, New Mexico Gross
Receipts and Compensating Tax. This provision aims to eliminate
the double taxation of Government cost reimbursement contracts
when contractors and their subcontractors purchase tangible
personal property to be used in performing services in the State
of New Mexico and for which such property will pass to the United
States.

Replacement pages: 29.4-1 and 29.4-2.
Item VI—Technical Amendments

This amendment makes editorial changes at FAR 52.212-
5(b) (24) and 52.213-4(a) (1) (iv) .

Replacement pages: 52.2-33 thru 52.2-38.

ii



LOOSELEAF ONLY CORRECTION
52.301 Matrix

The FAR Matrix 1s corrected at entry 52.252-2 by adding “A”
under the “SAP” column.

Replacement pages: Matrix 51 and Matrix 52.
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FAC 2001-22 FILING INSTRUCTIONS

NoTE: The FAR 1s now segmented by subparts. The FAR page numbers
reflect FAR Subparts. For example, "29.4-1" is page 1 of
Subpart 29.4, and "52.2-38" is page 38 of Subpart 52.2.
The following pages reflect changes to the FAR that are
effective April 5, 2004:

Remove Pages Insert Pages

29.4-1 and 29.4-2 29.4-1 and 29.4-2

52.2-33 thru 52.2-38 52.2-33 thru 52.2-38

Matrix 51 and 52 Matrix 51 and 52
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SUBPART 29.4—CONTRACT CLAUSES

29.401-4

Subpart 29.4—Contract Clauses

29.401 Domestic contracts.
29.401-1 Indefinite-delivery contracts for leased

equipment.

Insert the clause at 52.229-1, State and Local Taxes, in
solicitations and contracts for leased equipment when—

(@) A fixed-price indefinite-delivery contract is contem-
plated,;

(b) The contract will be performed wholly or partly in the
United States or its outlying areas; and

(c) The place or places of delivery are not known at the
time of contracting.

29.401-2 Construction contracts performed in North

Carolina.

The contracting officer shall insert the clause at 52.229-2,
North Carolina State and Local Sales and Use Tax, in solici-
tations and contracts for construction to be performed in
North Carolina. If the requirement is for vessel repair to be
performed in North Carolina, the clause shall be used with
its Alternate I.

29.401-3 Federal, State, and local taxes.

(a) Except as provided in paragraph (b) of this section,
insert the clause at 52.229-3, Federal, State, and Local Taxes,
in solicitations and contracts if—

(1) The contract is to be performed wholly or partly in
the United States or its outlying areas;

(2) A fixed-price contract is contemplated; and

(3) The contract is expected to exceed the simplified
acquisition threshold.

(b) In a noncompetitive contract that meets all the condi-
tions in paragraph (a) of this section, the contracting officer
may insert the clause at 52.229-4, Federal, State, and Local
Taxes (State and Local Adjustments), instead of the clause at
52.229-3, if the price would otherwise include an inappropri-
ate contingency for potential postaward change(s) in State or
local taxes.

29.401-4 New Mexico gross receipts and compensating
tax.

(a) Definition.

“Services,” as used in this subsection, is as defined in the
Gross Receipts and Compensating Tax Act of the State of
New Mexico, Sec 7-9-3(k) NM SA 1978, and means all
activities engaged in for other persons for a consideration,
which activities involve predominately the performance of a
service as distinguished from selling or leasing property.
“Services” includes activities performed by a person for its

members or shareholders. In determining what is a service,
the intended use, principal objective or ultimate objective of
the contracting parties shall not be controlling. “Services”
also includes construction activities and all tangible personal
property that will become an ingredient or component part of
a construction project. Such tangible personal property
retains its character as tangible personal property until it is
installed as an ingredient or component part of a construction
project in New Mexico. However, sales of tangible personal
property that will become an ingredient or component part of
a construction project to persons engaged in the construction
business are sales of tangible personal property.

(b) Contract clause. The contracting officer shall insert
the clause at 52.229-10, State of New Mexico Gross
Receipts and Compensating Tax, in solicitations and con-
tracts issued by the agencies identified in paragraph (c) of
this subsection when all three of the following conditions
exist:

(1) The contractor will
reimbursement contract.

(2) The contract directs or authorizes the contractor to
acquire tangible personal property as a direct cost under a
contract and title to such property passes directly to and vests
in the United States upon delivery of the property by the
vendor.

(3) The contract will be for services to be performed in
whole or in part within the State of New Mexico.

(c) Participating agencies. (1) The agencies listed below
have entered into an agreement with the State of New Mex-
ico to eliminate the double taxation of Government cost-
reimbursement contracts when contractors and their subcon-
tractors purchase tangible personal property to be used in
performing services in whole or in part in the State of New
Mexico and for which title to such property will pass to the
United States upon delivery of the property to the contractor
and its subcontractors by the vendor. Therefore, the clause
applies only to solicitations and contracts issued by the—

be performing a cost-

United States Defense Threat Reduction Agency;

United States Department of Agriculture;

United States Department of the Air Force;

United States Department of the Army;

United States Department of Energy;

United States Department of Health and Human Services;

United States Department of the Interior;

United States Department of Labor;

United States Department of the Navy;

United States Department of Transportation;

United States General Services Administration;

United States Missile Defense Agency; and

United States National Aeronautics and Space
Administration.

29.4-1
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(2) Any other Federal agency which expects to award
cost-reimbursement contracts to be performed in New
Mexico should contact the New Mexico Taxation and
Revenue Department to execute a similar agreement.

29.402 Foreign contracts.

29.402-1 Foreign fixed-price contracts.

(@) The contracting officer shall insert the clause at
52.229-6, Taxes—Foreign Fixed-Price Contracts, in
solicitations and contracts expected to exceed the simplified
acquisition threshold when a fixed-price contract is
contemplated and the contract is to be performed wholly or
partly in a foreign country, unless it is contemplated that the
contract will be with a foreign government.

(b) The contracting officer shall insert the clause at
52.229-7, Taxes—Fixed-Price Contracts with Foreign Gov-

29.4-2  (FAC 2001-22)

ernments, in solicitations and contracts that exceed the sim-
plified acquisition threshold when a fixed-price contract with
a foreign government is contemplated.

29.402-2 Foreign cost-reimbursement contracts.

(@) The contracting officer shall insert the clause at
52.229-8, Taxes—Foreign Cost-Reimbursement Contracts,
in solicitations and contracts when a cost-reimbursement
contract is contemplated and the contract is to be performed
wholly or partly in a foreign country, unless it is contem-
plated that the contract will be with a foreign government.

(b) The contracting officer shall insert the clause at
52.229-9, Taxes—Cost-Reimbursement Contracts with
Foreign Governments, in solicitations and contracts when a
cost-reimbursement contract with a foreign government is
contemplated.



SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.212-4

itation provision, contract clause (e.g., 52.232-33, Payment
by Electronic Funds Transfer—Central Contractor Registra-
tion, or 52.232-34, Payment by Electronic Funds Transfer—
Other Than Central Contractor Registration), or applicable
agency procedures.

(C) EFT banking information is not required if
the Government waived the requirement to pay by EFT.

(2) Invoices will be handled in accordance with the
Prompt Payment Act (31 U.S.C. 3903) and Office of Manage-
ment and Budget (OMB) prompt payment regulations at 5
CFR part 1315.

(h) Patent indemnity. The Contractor shall indemnify the
Government and its officers, employees and agents against
liability, including costs, for actual or alleged direct or con-
tributory infringement of, or inducement to infringe, any
United States or foreign patent, trademark or copyright, aris-
ing out of the performance of this contract, provided the Con-
tractor is reasonably notified of such claims and proceedings.

(i) Payment.—(1) Items accepted. Payment shall be made
for items accepted by the Government that have been deliv-
ered to the delivery destinations set forth in this contract.

(2) Prompt payment. The Government will make pay-
ment in accordance with the Prompt Payment Act (31 U.S.C.
3903) and prompt payment regulations at 5 CFR part 1315.

(3) Electronic Funds Transfer (EFT). If the Govern-
ment makes payment by EFT, see 52.212-5(b) for the appro-
priate EFT clause.

(4) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of
the invoice. For the purpose of computing the discount
earned, payment shall be considered to have been made on the
date which appears on the payment check or the specified
payment date if an electronic funds transfer payment is made.

(5) Overpayments. If the Contractor becomes aware of
a duplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing
or invoice payment, the Contractor shall immediately notify
the Contracting Officer and request instructions for disposi-
tion of the overpayment.

(j) Risk of loss. Unless the contract specifically provides
otherwise, risk of loss or damage to the supplies provided
under this contract shall remain with the Contractor until, and
shall pass to the Government upon:

(1) Delivery of the supplies to a carrier, if transportation
is f.0.b. origin; or

(2) Delivery of the supplies to the Government at the
destination specified in the contract, if transportation is f.0.b.
destination.

(K) Taxes. The contract price includes all applicable Fed-
eral, State, and local taxes and duties.

(I) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or

any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges the Contractor can demonstrate to the satisfaction of
the Government using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred which reasonably could have been
avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to
comply with any contract terms and conditions, or fails to pro-
vide the Government, upon request, with adequate assurances
of future performance. In the event of termination for cause,
the Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Gov-
ernment improperly terminated this contract for default, such
termination shall be deemed a termination for convenience.

(n) Title. Unless specified elsewhere in this contract, title
to items furnished under this contract shall pass to the Gov-
ernment upon acceptance, regardless of when or where the
Government takes physical possession.

(o) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.

(p) Limitation of liability. Except as otherwise provided by
an express warranty, the Contractor will not be liable to the
Government for consequential damages resulting from any
defect or deficiencies in accepted items.

(g) Other compliances. The Contractor shall comply with
all applicable Federal, State and local laws, executive orders,
rules and regulations applicable to its performance under this
contract.

(r) Compliance with laws unique to Government contracts.
The Contractor agrees to comply with 31 U.S.C. 1352 relat-
ing to limitations on the use of appropriated funds to influence
certain Federal contracts; 18 U.S.C. 431 relating to officials
not to benefit; 40 U.S.C. 327, et seq., Contract Work Hours
and Safety Standards Act; 41 U.S.C. 51-58, Anti-Kickback
Act of 1986; 41 U.S.C. 265 and 10 U.S.C. 2409 relating to
whistleblower protections; 49 U.S.C. 40118, Fly American;
and 41 U.S.C. 423 relating to procurement integrity.

(FAC 2001-22)  52.2-33
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(s) Order of precedence. Any inconsistencies in this solic-
itation or contract shall be resolved by giving precedence in
the following order:

(1) The schedule of supplies/services.

(2) The Assignments, Disputes, Payments, Invoice,
Other Compliances, and Compliance with Laws Unique to
Government Contracts paragraphs of this clause.

(3) The clause at 52.212-5.

(4) Addenda to this solicitation or contract, including
any license agreements for computer software.

(5) Solicitation provisions if this is a solicitation.

(6) Other paragraphs of this clause.

(7) The Standard Form 1449.

(8) Other documents, exhibits, and attachments.

(9) The specification.

(t) Central Contractor Registration (CCR). (1)  Unless
exempted by an addendum to this contract, the Contractor
is responsible during performance and through final pay-
ment of any contract for the accuracy and completeness of
the data within the CCR database, and for any liability
resulting from the Government’s reliance on inaccurate or
incomplete data. To remain registered in the CCR data-
base after the initial registration, the Contractor is required
to review and update on an annual basis from the date of
initial registration or subsequent updates its information in
the CCR database to ensure it is current, accurate and com-
plete. Updating information in the CCR does not alter the
terms and conditions of this contract and is not a substitute
for a properly executed contractual document.

(2)(i) If a Contractor has legally changed its business
name, “doing business as” name, or division name (which-
ever is shown on the contract), or has transferred the assets
used in performing the contract, but has not completed the
necessary requirements regarding novation and change-of-
name agreements in FAR Subpart 42.12, the Contractor shall
provide the responsible Contracting Officer a minimum of
one business day’s written notification of its intention to (A)
change the name in the CCR database; (B) comply with the
requirements of Subpart 42.12; and (C) agree in writing to the
timeline and procedures specified by the responsible Con-
tracting Officer. The Contractor must provide with the noti-
fication sufficient documentation to support the legally
changed name.

(i) If the Contractor fails to comply with the require-
ments of paragraph (t)(2)(i) of this clause, or fails to perform
the agreement at paragraph (t)(2)(i)(C) of this clause, and, in
the absence of a properly executed novation or change-of-
name agreement, the CCR information that shows the Con-
tractor to be other than the Contractor indicated in the contract
will be considered to be incorrect information within the
meaning of the “Suspension of Payment” paragraph of the
electronic funds transfer (EFT) clause of this contract.

52.2-34

(3) The Contractor shall not change the name or address
for EFT payments or manual payments, as appropriate, in the
CCR record to reflect an assignee for the purpose of assign-
ment of claims (see Subpart 32.8, Assignment of Claims).
Assignees shall be separately registered in the CCR database.
Information provided to the Contractor’s CCR record that
indicates payments, including those made by EFT, to an ulti-
mate recipient other than that Contractor will be considered
to be incorrect information within the meaning of the “Sus-
pension of payment” paragraph of the EFT clause of this con-
tract.

(4) Offerors and Contractors may obtain information on
registration and annual confirmation requirements via the
internet at http://www.ccr.gov or by calling 1-888-227-2423
or 269-961-5757.

(End of clause)

52.212-5 Contract Terms and Conditions Required to
Implement  Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (APR 2004)

(a) The Contractor shall comply with the following Fed-
eral Acquisition Regulation (FAR) clause, which is incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items: 52.233-3, Protest after Award (Auc 1996) (31
U.S.C. 3553).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated
as being incorporated in this contract by reference to imple-
ment provisions of law or Executive orders applicable to
acquisitions of commercial items:

[Contracting Officer check as appropriate.]

__ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (JuL 1995), with Alternate | (OcT 1995) (41
U.S.C. 253g and 10 U.S.C. 2402).

__(2) 52.219-3, Notice of Total HUBZone Set-Aside
(JAN 1999) (15 U.S.C. 657a).

__(3)52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JAN 1999) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).

__(4)(1) 52.219-5, Very Small Business Set-Aside
(JUNE 2003) (Pub. L. 103-403, section 304, Small Business
Reauthorization and Amendments Act of 1994).

__(ii) Alternate 1 (MAR 1999) of 52.219-5.
__ (iii) Alternate Il (JUNE 2003) of 52.219-5.
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_(5)(i) 52.219-6, Notice of Total Small Business Set-
Aside (JUNE 2003) (15 U.S.C. 644).

__ (i) Alternate I (OcT 1995) of 52.219-6.
__(iii) Alternate 11 (MAR 2004) of 52.219-6.

__ (B)(i) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).

__ (i) Alternate I (OcT 1995) of 52.219-7.
__(iii) Alternate 11 (MAR 2004) of 52.219-7.

__ (7) 52.219-8, Utilization of Small Business
Concerns (OcT 2000) (15 U.S.C. 637(d)(2) and (3)).

__(8)(i) 52.219-9, Small Business Subcontracting
Plan (JAN 2002) (15 U.S.C. 637(d)(4).

__(ii) Alternate 1 (OcT 2001) of 52.219-9.
__(iii) Alternate 11 (OcT 2001) of 52.219-9.

__(9) 52.219-14, Limitations on Subcontracting (DEC
1996) (15 U.S.C. 637(a)(14)).

__ (10)(i) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(JUNE 2003) (Pub. L. 103-355, section 7102, and 10 U.S.C.
2323) (if the offeror elects to waive the adjustment, it shall
so indicate in its offer).

__ (i) Alternate I (JUNE 2003) of 52.219-23.

_ (11) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(OcT 1999) (Pub. L. 103-355, section 7102, and 10 U.S.C.
2323).

_ (12) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting (OcT
2000) (Pub. L. 103-355, section 7102, and 10 U.S.C. 2323).

__(13) 52.222-3, Convict Labor (JUNE 2003) (E.O.
11755).

__ (14) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JAN 2004) (E.O. 13126).

__(15) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

__ (16) 52.222-26, Equal Opportunity (APrR 2002)
(E.O. 11246).

__ (17) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (Dec 2001) (38 U.S.C. 4212).

__ (18) 52.222-36, Affirmative Action for Workers
with Disabilities (JuN 1998) (29 U.S.C. 793).

__(19) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (Dec 2001) (38 U.S.C. 4212).

__ (20)(i) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Products (AuUG
2000) (42 U.S.C. 6962(c)(3)(A)(ii)).

__ (i) Alternate 1 (Auc 2000) of 52.223-9 (42
U.S.C. 6962(i)(2)(C)).

_(21) 52.225-1, Buy American Act—Supplies (JUNE
2003) (41 U.S.C. 10a-10d).

_ (22)(i) 52.225-3, Buy American Act—Free Trade
Agreements—Israeli Trade Act (JAN 2004) (41 U.S.C. 10a-

10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, Pub. L. 108-
77, 108-78).

__ (ii) Alternate I (JAN 2004) of 52.225-3.

__(iii) Alternate Il (JAN 2004) of 52.225-3.

__(23) 52.225-5, Trade Agreements (JAN 2004) (19
U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

__ (24) 52.225-13, Restrictions on Certain Foreign
Purchases (Dec 2003) (E.o.s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

__ (25) 52.225-15, Sanctioned European Union
Country End Products (FEB 2000) (E.O. 12849).

__ (26) 52.225-16, Sanctioned European Union
Country Services (FEB 2000) (E.O. 12849).

__(27) 52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 255(f), 10 U.S.C.
2307(f)).

__ (28) 52.232-30, Installment Payments for
Commercial Items (OcT 1995) (41 U.S.C. 255(f), 10 U.S.C.
2307(f)).

__(29) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OcT 2003) (31
U.S.C. 3332).

__ (30) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration (MAY
1999) (31 U.S.C. 3332).

_ (31) 52.232-36, Payment by Third Party (MAY
1999) (31 U.S.C. 3332).

__(32)52.239-1, Privacy or Security Safeguards (AUG
1996) (5 U.S.C. 552a).

_ (33)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (APR 2003) (46 U.S.C. Appx
1241 and 10 U.S.C. 2631)..

__ (i) Alternate | (APR 1984) of 52.247-64.

(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in
this contract by reference to implement provisions of law or
Executive orders applicable to acquisitions of commercial
items:

[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Act of 1965, as
Amended (MAY 1989) (41 U.S.C. 351, et seq.).

__(2) 52.222-42, Statement of Equivalent Rates for
Federal Hires (MAY 1989) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

__(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (MAY 1989) (29 U.S.C. 206 and 41 U.S.C. 351, et
seq.).

__(4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (FEB 2002) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

52.2-35
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__(5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining Agreements
(CBA) (MAY 1989) (41 U.S.C. 351, et seq.).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this paragraph
(d) if this contract was awarded using other than sealed bid,
is in excess of the simplified acquisition threshold, and does
not contain the clause at 52.215-2, Audit and Records—
Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to
this contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is com-
pletely or partially terminated, the records relating to the work
terminated shall be made available for 3 years after any result-
ing final termination settlement. Records relating to appeals
under the disputes clause or to litigation or the settlement of
claims arising under or relating to this contract shall be made
available until such appeals, litigation, or claims are finally
resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in paragraphs (i) through (vi) of this paragraph in a subcon-
tract for commercial items. Unless otherwise indicated below,
the extent of the flow down shall be as required by the
clause—

(i) 52.219-8, Utilization of Small Business Concerns
(OcT 2000) (15 U.S.C. 637(d)(2) and (3)), in all subcontracts
that offer further subcontracting opportunities. If the subcon-
tract (except subcontracts to small business concerns)
exceeds $500,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower
tier subcontracts that offer subcontracting opportunities.

(i) 52.222-26, Equal Opportunity (Apr 2002) (E.O.
11246).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (Dec 2001) (38 U.S.C. 4212).
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(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793).

(v) 52.222-41, Service Contract Act of 1965, as
Amended (MAY 1989), flow down required for all subcon-
tracts subject to the Service Contract Act of 1965 (41 U.S.C.
351, et seq.).

(vi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (APR 2003) (46 U.S.C. Appx
1241 and 10 U.S.C. 2631). Flow down required in accordance
with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractor may include in its
subcontracts for commercial items a minimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate | (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate para-
graph (e) as paragraph (d), and revise the reference to “para-
graphs (a), (b), (c), or (d) of this clause” in the redesignated
paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause”.

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (FEB 1998)

(a) General. The Government will pay invoices based on
the Contractor's delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies. (1) Title to the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment to
the specific destination; or

(ii) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,

order, or blanket purchase agreement, the Contractor shall—

(i) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(if) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and
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(ii) Display prominently on the invoice “FAST
PAY.”

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agree-
ment requires the preparation of a receiving report, the Con-
tractor shall prepare the receiving report on the prescribed
form or, alternatively, shall include the following information
on the invoice, in addition to that required in paragraph (c)(1)
of this clause:

(i) A statement in prominent letters “NO RECEIV-
ING REPORT PREPARED.”
(ii) Shipment number.
(iii) Mode of shipment.
(iv) At line item level—
(A) National stock number and/or manufacturer's
part number;
(B) Unit of measure;
(C) Ship-To Point;
(D) Mark-For Point, if in the contract; and
(E) FEDSTRIP/MILSTRIP document number, if
in the contract.

(4) If this contract, order, or blanket purchase agree-
ment does not require preparation of a receiving report on a
prescribed form, the Contractor shall include on the invoice
the following information at the line item level, in addition to
that required in paragraph (c)(1) of this clause:

(i) Ship-To Point.

(ii) Mark-For Point.

(iii) FEDSTRIP/MILSTRIP document number, if in
the contract.

(5) Where a receiving report is not required, the Con-
tractor shall include a copy of the invoice in each shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) Fast pay container identification. The Contractor shall
mark all outer shipping containers “FAST PAY.”

(End of clause)
52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:
INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
guotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (APR 2004)

(a) The Contractor shall comply with the following Fed-
eral Acquisition Regulation (FAR) clauses that are incorpo-
rated by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3, Convict Labor (JUNE 2003) (E.O.
11755).

(ii) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246).

(iii) 52.222-26, Equal Opportunity (APR 2002) (E.O.
11246).

(iv) 52.225-13, Restrictions on Certain Foreign Pur-
chases (Dec 2003) (E.o.s, proclamations, and statutes admin-
istered by the Office of Foreign Assets Control of the
Department of the Treasury).

(v) 52.233-3, Protest After Award (AuG 1996)
(31 U.S.C. 3553).

(2) Listed below are additional clauses that apply:

(i) 52.232-1, Payments (APR 1984).

(if) 52.232-8, Discounts for Prompt Payment (FEB
2002).

(iii) 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (OcT 2003).

(v) 52.233-1, Disputes (JuLY 2002).

52.2-37



FAC 2001-19 JANUARY 1, 2004

52.213-4

FEDERAL ACQUISITION REGULATION

(vi) 52.244-6, Subcontracts for Commercial Items
(APR 2003).
(vii)
(JAN 1991).
(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JAN 2004) (E.O. 13126). (Applies
to contracts for supplies exceeding the micro-purchase
threshold.)

(if) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (Dec 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793). (Applies to con-
tracts over $10,000, unless the work is to be performed out-
side the United States by employees recruited outside the
United States.) (For purposes of this clause, United States
includes the 50 States, the District of Columbia, Puerto Rico,
the Northern Mariana Islands, American Samoa, Guam, the
U.S. Virgin Islands, and Wake Island.)

(v) 52.222-37, Employment Reports on Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (DeEc 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(vi) 52.222-41, Service Contract Act of 1965, As
Amended (MAY 1989) (41 U.S.C. 351, et seq.) (Applies to
service contracts over $2,500 that are subject to the Service
Contract Act and will be performed in the United States,
District of Columbia, Puerto Rico, the Northern Mariana
Islands, American Samoa, Guam, the U.S. Virgin Islands,
Johnston Island, Wake Island, or the outer continental shelf
lands).

52.253-1, Computer Generated Forms

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (AuG 2003) (E.O. 13148) (Applies to ser-
vices performed on Federal facilities).

(viii) 52.225-1, Buy American Act—Supplies (JUNE
2003) (41 U.S.C. 10a-10d) (Applies to contracts for supplies,
and to contracts for services involving the furnishing of sup-
plies, for use in the United States or its outlying areas, if the
value of the supply contract or supply portion of a service con-
tract exceeds the micro-purchase threshold and the acquisi-
tion—
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(A) Is set aside for small business concerns; or

(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(ix) 52.232-33, Payment by Electronic Funds Trans-
fer—Central Contractor Registration (OcT 2003). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor
Registration (CCR) database as its source of EFT informa-
tion.)

(x) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (May 1999).
(Applies when the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (APR 2003) (46 U.S.C. Appx
1241). (Applies to supplies transported by ocean vessels
(except for the types of subcontracts listed at 47.504(d).)

(2) Listed below are additional clauses that may
apply:
(i) 52.209-6, Protecting the Government's Interest
When Subcontracting with Contractors Debarred, Sus-
pended, or Proposed for Debarment (JuLy 1995) (Applies to
contracts over $25,000).

(i) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(iii) 52.247-29, F.0.b. Origin (JUNE 1988) (Applies
to supplies if delivery is f.0.b. origin).

(iv) 52.247-34, F.0.b. Destination (Nov 1991)
(Applies to supplies if delivery is f.0.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses
by reference, with the same force and effect as if they were
given in full text. Upon request, the Contracting Officer
will make their full text available. Also, the full text of a
clause may be accessed electronically at this/these
address(es):

[Insert one or more Internet addresses]

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of this contract. The Government reserves the right to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—
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PROVISION OR CLAUSE PRESCRIBED | P | IBR | UCF | FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL Cl
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svC DEL svC
c
52.251-2 Interagency Fleet 51.205 C | Yes | A A A A A

Management System Vehicles and
Related Services.

52.252-1 Solicitation Provisions 52.107(a) P | No L A A A A A A A A A A A A A A A A A
Incorporated by Reference.

52.252-2 Clauses Incorporated by 52.107(b) C | No | A A A A A A A A A A A A A A A A AV A
Reference.

52.252-3 Alterations in Solicitation. [52.107(c) P | No L A A A A A A A A A A A A A A A A A A

52.252-4 Alterations in Contract. 52.107(d) C | No | A A A A A A A A A A A A A A A A A A

52.252-5 Authorized Deviations in  [52.107(e) P | No L A A A A A A A A A A A A A A A A A A
Provisions.

52.252-6 Authorized Deviations in  [52.107(f) C | No | A A A A A A A A A A A A A A A A A A
Clauses.

52.253-1 Computer Generated 53.111 C | Yes | A A A A A A A A A A A A A A A A A A
Forms.
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NoOTE 1:
The following clauses are prescribed for use in letter contracts:

52.216-23, Execution and Commencement of Work. 52.244-2, Subcontracts (Cost-Reimbursement and Letter Contracts.

52.216-24, Limitation of Government Liability. 52.244-2, Subcontracts (Cost-Reimbursement and Letter Contracts), Alternate I.
52.216-25, Contract Definitization.

52.216-25, Contract Definitization, Alternate I.
52.216-26, Payments of Allowable Costs Before Definitization.
52.232-16, Progress Payments, Alternate Il.

Further instructions concerning provisions and clauses for letter contracts are set forth in 16.603-4(a).

NOTE 2:
The following clauses are prescribed for use in Small Business Administration 8(a) contracts:

52.219-11, Special 8(a) Contract Conditions. 52.219-18, Natification of Competition Limited to Eligible 8(a) Concerns.
52.219-12, Special 8(a) Subcontract Conditions. 52.219-18, Alternate |
52.219-14, Limitations on Subcontracting. 52.219-18, Alternate Il

52.219-17, Section 8(a) Award.

NOTE 3:
FAR provisions and clauses not identified on the matrix may be used in contracts for commercial items consistent with the procedures and limitations in FAR 12.302.

NOTE 4:
The following clause is prescribed for use in Information Technology Management Reform Act (ITMRA) contracts:

52.239-1, Privacy or Security Safeguards. “A”.

FEDERAL ACQUISITION REGULATION (FAR) (FAC 2001-22) Matrix 52
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FAR segment
52.249-2
52.249-3
52.249-5
52.249-6
52.249-11
52.250-1
53.236-1(a)
SF 24
SF 25
SF 25-A
SF 28
SF 34
SF 35
SF 254
SF 255
SF 273
SF 274
SF 275
SF 294
SF 295
SF 1403
SF 1404
SF 1405
SF 1406
SF 1407
SF 1408
SF 1413
SF 1416
SF 1417
SF 1418

SF 1428
SF 1429

SF 1435
SF 1436
SF 1437
SF 1438
SF 1439
SF 1440
SF 1443

OMB Control Number
9000-0028
9000-0028
9000-0028
9000-0028
9000-0028
9000-0029
9000-0037
9000-0045
9000-0045
9000-0045
9000-0001
9000-0045
9000-0045
9000-0004
9000-0005
9000-0045
9000-0045
9000-0045
9000-0006
9000-0007
9000-0011
9000-0011
9000-0011
9000-0011
9000-0011
9000-0011
9000-0014
9000-0045
9000-0037
9000-0045

9000-0075
9000-0075

9000-0012
9000-0012
9000-0012
9000-0012
9000-0012
9000-0012
9000-0010

1.108
FAR segment OMB Control Number
SF 1444 9000-0089
SF 1445 9000-0089
SF 1446 9000-0089
OF 312 9000-0150

1.107 Certifications.

In accordance with Section 29 of the Office of Federal
Procurement Policy Act (41 U.S.C. 425), as amended by
Section 4301 of the Clinger-Cohen Act of 1996 (Public Law
104-106), a new requirement for a certification by a contrac-
tor or offeror may not be included in this chapter unless—

(a) The certification requirement is specifically imposed
by statute; or

(b) Written justification for such certification is provided
to the Administrator for Federal Procurement Policy by the
Federal Acquisition Regulatory Council, and the Adminis-
trator approves in writing the inclusion of such certification
requirement.

1.108 FAR conventions.

The following conventions provide guidance for inter-
preting the FAR:

(a) Words and terms. Definitions in Part 2 apply to the
entire regulation unless specifically defined in another part,
subpart, section, provision, or clause. Words or terms
defined in a specific part, subpart, section, provision, or
clause have that meaning when used in that part, subpart,
section, provision, or clause. Undefined words retain their
common dictionary meaning.

(b) Delegation of authority. Each authority is delegable
unless specifically stated otherwise (see 1.102-4(b)).

(c) Dollar thresholds. Unless otherwise specified, a spe-
cific dollar threshold for the purpose of applicability is the
final anticipated dollar value of the action, including the dol-
lar value of all options. If the action establishes a maximum
quantity of supplies or services to be acquired or establishes
a ceiling price or establishes the final price to be based on
future events, the final anticipated dollar value must be the
highest final priced alternative to the Government, including
the dollar value of all options.

(d) Application of FAR changes to solicitations and con-
tracts. Unless otherwise specified—

(1) FAR changes apply to solicitations issued on or
after the effective date of the change;

(2) Contracting officers may, at their discretion,
include the FAR changes in solicitations issued before the
effective date, provided award of the resulting contract(s)
occurs on or after the effective date; and

1.1-7
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(3) Contracting officers may, at their discretion,
include the changes in any existing contract with appropriate
consideration.

(e) Citations. When the FAR cites a statute, Executive
order, Office of Management and Budget circular, Office of
Federal Procurement Policy policy letter, or relevant portion

1.1-8  (FAC 2001-22)

of the Code of Federal Regulations, the citation includes all
applicable amendments, unless otherwise stated.

(f) Imperative sentences. When an imperative sentence
directs action, the contracting officer is responsible for the
action, unless another party is expressly cited.
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facts that can be reasonably expected to contribute to the
soundness of estimates of future costs and to the validity of
determinations of costs already incurred. They also include
such factors as—

(1) Vendor quotations;

(2) Nonrecurring costs;

(3) Information on changes in production methods and
in production or purchasing volume;

(4) Data supporting projections of business prospects
and objectives and related operations costs;

(5) Unit-cost trends such as those associated with labor
efficiency;

(6) Make-or-buy decisions;

(7) Estimated resources to attain business goals; and

(8) Information on management decisions that could
have a significant bearing on costs.

“Cost realism” means that the costs in an offeror’s
proposal—

(1) Are realistic for the work to be performed;

(2) Reflect a clear understanding of the requirements;
and

(3) Are consistent with the various elements of the off-
eror’s technical proposal.

“Cost sharing” means an explicit arrangement under which
the contractor bears some of the burden of reasonable, alloca-
ble, and allowable contract cost.

“Customs territory of the United States” means the 50
States, the District of Columbia, and Puerto Rico.

“Data Universal Numbering System (DUNS) number”
means the 9-digit number assigned by Dun and Bradstreet,
Inc. (D&B), to identify unique business entities.

“Data Universal Numbering System +4 (DUNS+4) num-
ber” means the DUNS number assigned by D&B plus a 4-
character suffix that may be assigned by a business concern.
(D&B has no affiliation with this 4-character suffix.) This 4-
character suffix may be assigned at the discretion of the busi-
ness concern to establish additional CCR records for identify-
ing alternative Electronic Funds Transfer (EFT) accounts (see
Subpart 32.11) for the same concern.

“Day” means, unless otherwise specified, a calendar day.

“Debarment” means action taken by a debarring official
under 9.406 to exclude a contractor from Government con-
tracting and Government-approved subcontracting for a rea-
sonable, specified period; a contractor that is excluded is
“debarred.”

“Delivery order” means an order for supplies placed
against an established contract or with Government sources.

“Depreciation” means a charge to current operations that
distributes the cost of a tangible capital asset, less estimated
residual value, over the estimated useful life of the asset in a
systematic and logical manner. It does not involve a process
of valuation. Useful life refers to the prospective period of
economic usefulness in a particular contractor’s operations as

distinguished from physical life; it is evidenced by the actual
or estimated retirement and replacement practice of the con-
tractor.

“Descriptive literature” means information provided by an
offeror, such as cuts, illustrations, drawings, and brochures,
that shows a product’s characteristics or construction of a
product or explains its operation. The term includes only that
information needed to evaluate the acceptability of the prod-
uct and excludes other information for operating or maintain-
ing the product.

“Design-to-cost” means a concept that establishes cost ele-
ments as management goals to achieve the best balance
between life-cycle cost, acceptable performance, and sched-
ule. Under this concept, cost is a design constraint during the
design and development phases and a management discipline
throughout the acquisition and operation of the system or
equipment.

“Direct cost” means any cost that is identified specifically
with a particular final cost objective. Direct costs are not lim-
ited to items that are incorporated in the end product as mate-
rial or labor. Costs identified specifically with a contract are
direct costs of that contract. All costs identified specifically
with other final cost objectives of the contractor are direct
costs of those cost objectives.

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the contractor in connection with a
specific contract where employees of the contractor are pro-
hibited from engaging in the unlawful manufacture, distribu-
tion, dispensing, possession, or use of a controlled substance.

“Effective date of termination” means the date on which
the notice of termination requires the contractor to stop per-
formance under the contract. If the contractor receives the ter-
mination notice after the date fixed for termination, then the
effective date of termination means the date the contractor
receives the notice.

“Electronic and information technology (EIT)” has the
same meaning as “information technology” except EIT also
includes any equipment or interconnected system or sub-
system of equipment that is used in the creation, conversion,
or duplication of data or information. The term EIT, includes,
but is not limited to, telecommunication products (such as
telephones), information kiosks and transaction machines,
worldwide websites, multimedia, and office equipment (such
as copiers and fax machines).

“Electronic commerce” means electronic techniques for
accomplishing business transactions including electronic
mail or messaging, World Wide Web technology, electronic
bulletin boards, purchase cards, electronic funds transfer, and
electronic data interchange.

“Electronic data interchange (EDI)” means a technique for
electronically transferring and storing formatted information
between computers utilizing established and published for-
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mats and codes, as authorized by the applicable Federal Infor-
mation Processing Standards.

“Electronic Funds Transfer (EFT)” means any transfer of
funds, other than a transaction originated by cash, check, or
similar paper instrument, that is initiated through an elec-
tronic terminal, telephone, computer, or magnetic tape, for the
purpose of ordering, instructing, or authorizing a financial
institution to debit or credit an account. The term includes
Automated Clearing House transfers, Fedwire transfers, and
transfers made at automatic teller machines and point-of-sale
terminals. For purposes of compliance with 31 U.S.C. 3332
and implementing regulations at 31 CFR part 208, the term
“electronic funds transfer” includes a Governmentwide com-
mercial purchase card transaction.

“End product” means supplies delivered under a line item
of a Government contract, except for use in Part 25 and the
associated clauses at 52.225-1, 52.225-3, and 52.225-5, see
the definitions in 25.003, 52.225-1(a), 52.225-3(a), and
52.225-5(a).

“Energy-efficient product” means a product that—

(1) Meets Department of Energy and Environmental
Protection Agency criteria for use of the Energy Star trade-
mark label; or

(2) Is in the upper 25 percent of efficiency for all simi-
lar products as designated by the Department of Energy's Fed-
eral Energy Management Program.

“Energy-efficient standby power devices” means products
that use—

(1) External standby power devices, or that contain an
internal standby power function; and

(2) No more than one watt of electricity in their standby
power consuming mode or meet recommended low standby
levels as designated by the Department of Energy Federal
Energy Management Program.

“Energy-savings performance contract” means a contract
that requires the contractor to—

(1) Perform services for the design, acquisition, financ-
ing, installation, testing, operation, and where appropriate,
maintenance and repair, of an identified energy conservation
measure or series of measures at one or more locations;

(2) Incur the costs of implementing the energy savings
measures, including at least the cost (if any) incurred in mak-
ing energy audits, acquiring and installing equipment, and
training personnel in exchange for a predetermined share of
the value of the energy savings directly resulting from imple-
mentation of such measures during the term of the contract;
and

(3) Guarantee future energy and cost savings to the
Government.

“Environmentally preferable” means products or services
that have a lesser or reduced effect on human health and the
environment when compared with competing products or ser-
vices that serve the same purpose. This comparison may con-
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sider raw materials acquisition, production, manufacturing,
packaging, distribution, reuse, operation, maintenance, or dis-
posal of the product or service.

“Excess personal property” means any personal property
under the control of a Federal agency that the agency head
determines is not required for its needs or for the discharge of
its responsibilities.

“Executive agency” means an executive department, a
military department, or any independent establishment within
the meaning of 5 U.S.C. 101, 102, and 104(1), respectively,
and any wholly owned Government corporation within the
meaning of 31 U.S.C. 9101.

“Facilities capital cost of money” means “cost of money as
an element of the cost of facilities capital” as used at 48 CFR
9904.414—Cost Accounting Standard—Cost of Money as an
Element of the Cost of Facilities Capital.

“Facsimile” means electronic equipment that communi-
cates and reproduces both printed and handwritten material.
If used in conjunction with a reference to a document; e.g.,
facsimile bid, the terms refers to a document (in the example
given, a bid) that has been transmitted to and received by the
Government via facsimile.

“Federal Acquisition Computer Network (FACNET)
Architecture” is a Government system that provides user
access, employs nationally and internationally recognized
data formats, and allows the electronic data interchange of
acquisition information between the private sector and the
Federal Government.

“Federal agency” means any executive agency or any
independent establishment in the legislative or judicial branch
of the Government (except the Senate, the House of Repre-
sentatives, the Architect of the Capitol, and any activities
under the Architect’s direction).

“Federally Funded Research and Development Centers
(FFRDC’s)” means activities that are sponsored under a broad
charter by a Government agency (or agencies) for the purpose
of performing, analyzing, integrating, supporting, and/or
managing basic or applied research and/or development, and
that receive 70 percent or more of their financial support from
the Government; and—

(1) A long-term relationship is contemplated,;

(2) Most or all of the facilities are owned or funded by
the Government; and

(3) The FFRDC has access to Government and supplier
data, employees, and facilities beyond that common in a nor-
mal contractual relationship.

“Final indirect cost rate” means the indirect cost rate estab-
lished and agreed upon by the Government and the contractor
as not subject to change. It is usually established after the
close of the contractor’s fiscal year (unless the parties decide
upon a different period) to which it applies. For cost-reim-
bursement research and development contracts with educa-
tional institutions, it may be predetermined; that is,
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established for a future period on the basis of cost experience
with similar contracts, together with supporting data.

“First article” means a preproduction model, initial pro-
duction sample, test sample, first lot, pilot lot, or pilot models.

“First article testing” means testing and evaluating the first
article for conformance with specified contract requirements
before or in the initial stage of production.

“F.0.b.” means free on board. Thisterm isused in conjunc-
tion with a physical point to determine—

(1) The responsibility and basis for payment of freight
charges; and

(2) Unless otherwise agreed, the point where title for
goods passes to the buyer or consignee.

“F.0.b. destination” means free on board at destination;
i.e., the seller or consignor delivers the goods on seller’s or
consignor’s conveyance at destination. Unless the contract
provides otherwise, the seller or consignor is responsible for
the cost of shipping and risk of loss. For use in the clause at
52.247-34, see the definition at 52.247-34(a).

“F.0.b. origin” means free on board at origin; i.e., the seller
or consignor places the goods on the conveyance. Unless the
contract provides otherwise, the buyer or consignee is respon-
sible for the cost of shipping and risk of loss. For use in the
clause at 52.247-29, see the definition at 52.247-29(a).

“F.0.b.”... (For other types of F.0.b., see 47.303).

“Forward pricing rate agreement” means a written
agreement negotiated between a contractor and the
Government to make certain rates available during a specified
period for use in pricing contracts or modifications. These
rates represent reasonable projections of specific costs that
are not easily estimated for, identified with, or generated by a
specific contract, contract end item, or task. These
projections may include rates for such things as labor, indirect
costs, material obsolescence and usage, spare parts
provisioning, and material handling.

“Forward pricing rate recommendation” means a rate set
unilaterally by the administrative contracting officer for use
by the Government in negotiations or other contract actions
when forward pricing rate agreement negotiations have not
been completed or when the contractor will not agree to a
forward pricing rate agreement.

“Freight” means supplies, goods, and transportable
property.

“Full and open competition,” when used with respect to a
contract action, means that all responsible sources are per-
mitted to compete.

“General and administrative (G&A) expense” means any
management, financial, and other expense which is incurred
by or allocated to a business unit and which is for the general
management and administration of the business unit as a
whole. G&A expense does not include those management
expenses whose beneficial or causal relationship to cost
objectives can be more directly measured by a base other

than a cost input base representing the total activity of a busi-
ness unit during a cost accounting period.

“Governmentwide acquisition contract (GWAC)” means
a task-order or delivery-order contract for information tech-
nology established by one agency for Governmentwide use
that is operated—

(1) By an executive agent designated by the Office of
Management and Budget pursuant to section 5112(e) of the
Clinger-Cohen Act, 40 U.S.C. 1412(e); or

(2) Under a delegation of procurement authority issued
by the General Services Administration (GSA) prior to
August 7, 1996, under authority granted GSA by the Brooks
Act, 40 U.S.C. 759 (repealed by Pub. L. 104-106).

The Economy Act does not apply to orders under a Govern-
mentwide acquisition contract.

“Governmentwide point of entry (GPE)” means the single
point where Government business opportunities greater than
$25,000, including synopses of proposed contract actions,
solicitations, and associated information, can be accessed
electronically by the public. The GPE is located at http://
www.fedbizopps.gov.

“Head of the agency” (see “agency head”).

“Head of the contracting activity” means the official who
has overall responsibility for managing the contracting
activity.

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense, the National Aeronautics and Space Administra-
tion, and the Coast Guard, the term also includes any non-
profit research institution that was an integral part of such a
college or university before November 14, 1986.

“HUBZone” means a historically underutilized business
zone that is an area located within one or more qualified cen-
sus tracts, qualified nonmetropolitan counties, or lands
within the external boundaries of an Indian reservation.

“HUBZone small business concern” means a small busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the Small Business
Administration.

“Humanitarian or peacekeeping operation” means a mili-
tary operation in support of the provision of humanitarian or
foreign disaster assistance or in support of a peacekeeping
operation under chapter VI or VII of the Charter of the
United Nations. The term does not include routine training,
force rotation, or stationing (10 U.S.C. 2302(8) and 41
U.S.C. 259(d)).

“In writing,” “writing,” or “written” means any worded or
numbered expression that can be read, reproduced, and later
communicated, and includes electronically transmitted and
stored information.

“Indirect cost” means any cost not directly identified with
a single final cost objective, but identified with two or more
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final cost objectives or with at least one intermediate cost
objective.

“Indirect cost rate” means the percentage or dollar factor
that expresses the ratio of indirect expense incurred in a
given period to direct labor cost, manufacturing cost, or
another appropriate base for the same period (see also “final
indirect cost rate”).

“Ineligible” means excluded from Government contract-
ing (and subcontracting, if appropriate) pursuant to statutory,
Executive order, or regulatory authority other than this regu-
lation (48 CFR Chapter 1) and its implementing and supple-
menting regulations; for example, pursuant to the Davis-
Bacon Act and its related statutes and implementing regula-
tions, the Service Contract Act, the Equal Employment
Opportunity Acts and Executive orders, the Walsh-Healey
Public Contracts Act, the Buy American Act, or the Environ-
mental Protection Acts and Executive orders.

“Information other than cost or pricing data” means any
type of information that is not required to be certified in
accordance with 15.406-2 and is necessary to determine
price reasonableness or cost realism. For example, such
information may include pricing, sales, or cost information,
and includes cost or pricing data for which certification is
determined inapplicable after submission.

“Information technology” means any equipment, or inter-
connected system(s) or subsystem(s) of equipment, that is
used in the automatic acquisition, storage, manipulation,
management, movement, control, display, switching, inter-
change, transmission, or reception of data or information by
the agency.

(1) For purposes of this definition, equipment is used
by an agency if the equipment is used by the agency directly
or is used by a contractor under a contract with the agency
that requires—

(i) Its use; or
(if) To a significant extent, its use in the perfor-
mance of a service or the furnishing of a product.

(2) The term “information technology” includes com-
puters, ancillary equipment, software, firmware and similar
procedures, services (including support services), and related
resources.

(3) The term “information technology” does not
include any equipment that—

(i) Is acquired by a contractor incidental to a
contract; or

(i) Contains imbedded information technology that
is used as an integral part of the product, but the principal
function of which is not the acquisition, storage, manipula-
tion, management, movement, control, display, switching,
interchange, transmission, or reception of data or informa-
tion. For example, HVAC (heating, ventilation, and air con-
ditioning) equipment, such as thermostats or temperature
control devices, and medical equipment where information
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technology is integral to its operation, are not information
technology.

“Inherently governmental function” means, as a matter of
policy, a function that is so intimately related to the public
interest as to mandate performance by Government
employees. This definition is a policy determination, not a
legal determination. An inherently governmental function
includes activities that require either the exercise of
discretion in applying Government authority, or the making
of value judgments in making decisions for the Government.
Governmental functions normally fall into two categories:
the act of governing, i.e., the discretionary exercise of
Government authority, and monetary transactions and
entitlements.

(1) An inherently governmental function involves,
among other things, the interpretation and execution of the
laws of the United States so as to—

(i) Bind the United States to take or not to take
some action by contract, policy, regulation, authorization,
order, or otherwise;

(ii) Determine, protect, and advance United States
economic, political, territorial, property, or other interests by
military or diplomatic action, civil or criminal judicial pro-
ceedings, contract management, or otherwise;

(iii) Significantly affect the life, liberty, or property
of private persons;

(iv) Commission, appoint, direct, or control officers
or employees of the United States; or

(v) Exert ultimate control over the acquisition, use,
or disposition of the property, real or personal, tangible or
intangible, of the United States, including the collection,
control, or disbursement of Federal funds.

(2) Inherently governmental functions do not normally
include gathering information for or providing advice, opin-
ions, recommendations, or ideas to Government officials.
They also do not include functions that are primarily minis-
terial and internal in nature, such as building security, mail
operations, operation of cafeterias, housekeeping, facilities
operations and maintenance, warehouse operations, motor
vehicle fleet management operations, or other routine elec-
trical or mechanical services. The list of commercial activi-
ties included in the attachment to Office of Management and
Budget (OMB) Circular No. A-76 is an authoritative, nonex-
clusive list of functions that are not inherently governmental
functions.

“Inspection” means examining and testing supplies or
services (including, when appropriate, raw materials, com-
ponents, and intermediate assemblies) to determine whether
they conform to contract requirements.

“Insurance” means a contract that provides that for a stip-
ulated consideration, one party undertakes to indemnify
another against loss, damage, or liability arising from an
unknown or contingent event.
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“Invoice” means a contractor’s bill or written request for
payment under the contract for supplies delivered or services
performed (see also “proper invoice”).

“Irrevocable letter of credit” means a written commitment
by a federally insured financial institution to pay all or part
of a stated amount of money, until the expiration date of the
letter, upon the Government’s (the beneficiary) presentation
of a written demand for payment. Neither the financial insti-
tution nor the offeror/contractor can revoke or condition the
letter of credit.

“Labor surplus area” means a geographical area identified
by the Department of Labor in accordance with 20 CFR part
654, subpart A, as an area of concentrated unemployment or
underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas. Performance is substan-
tially in labor surplus areas if the costs incurred under the
contract on account of manufacturing, production, or perfor-
mance of appropriate services in labor surplus areas exceed
50 percent of the contract price.

“Latent defect” means a defect that exists at the time of
acceptance but cannot be discovered by a reasonable inspec-
tion.

“List of Parties Excluded from Federal Procurement and
Nonprocurement Programs” means a list compiled, main-
tained, and distributed by the General Services Administra-
tion containing the names and other information about
parties debarred, suspended, or voluntarily excluded under
the Nonprocurement Common Rule or the Federal Acquisi-
tion Regulation, parties who have been proposed for debar-
ment under the Federal Acquisition Regulation, and parties
determined to be ineligible.

“Major system” means that combination of elements that
will function together to produce the capabilities required to
fulfill a mission need. The elements may include hardware,
equipment, software, or any combination thereof, but
exclude construction or other improvements to real property.
A system is a major system if—

(1) The Department of Defense is responsible for the
system and the total expenditures for research, development,
test, and evaluation for the system are estimated to be more
than $115,000,000 (based on fiscal year 1990 constant dol-
lars) or the eventual total expenditure for the acquisition
exceeds $540,000,000 (based on fiscal year 1990 constant
dollars);

(2) A civilian agency is responsible for the system and
total expenditures for the system are estimated to exceed
$750,000 (based on fiscal year 1980 constant dollars) or the
dollar threshold for a “major system” established by the
agency pursuant to Office of Management and Budget Cir-
cular A-109, entitled “Major System Acquisitions,” which-
ever is greater; or

(3) The system is designated a “major system” by the
head of the agency responsible for the system (10 U.S.C.
2302 and 41 U.S.C. 403).

“Make-or-buy program” means that part of a contractor’s
written plan for a contract identifying those major items to
be produced or work efforts to be performed in the prime
contractor’s facilities and those to be subcontracted.

“Market research” means collecting and analyzing infor-
mation about capabilities within the market to satisfy agency
needs.

“Master solicitation” means a document containing spe-
cial clauses and provisions that have been identified as
essential for the acquisition of a specific type of supply or
service that is acquired repetitively.

“May” denotes the permissive. However, the words “no
person may ...” mean that no person is required, authorized,
or permitted to do the act described.

“Micro-purchase” means an acquisition of supplies or
services using simplified acquisition procedures, the aggre-
gate amount of which does not exceed the micro-purchase
threshold.

“Micro-purchase threshold” means $2,500, except it
means—

(1) $2,000 for construction subject to the Davis Bacon
Act; and

(2) $15,000 for acquisitions of supplies or services
that, as determined by the head of the agency, are to be used
to support a contingency operation or to facilitate defense
against or recovery from nuclear, biological, chemical, or
radiological attack, as described in 13.201(g)(1), except for
construction subject to the Davis Bacon Act (Public Law
108-136, Title XIV, Sec. 1443).

“Minority Institution” means an institution of higher edu-
cation meeting the requirements of Section 1046(3) of the
Higher Education Act of 1965 (20 U.S.C. 1067k), including
a Hispanic-serving institution of higher education, as defined
in Section 316(b)(1) of the Act (20 U.S.C. 1101a).

“Multi-agency contract (MAC)” means a task-order or
delivery-order contract established by one agency for use by
Government agencies to obtain supplies and services, con-
sistent with the Economy Act (see 17.500(b)). Multi-agency
contracts include contracts for information technology estab-
lished pursuant to section 5124(a)(2) of the Clinger-Cohen
Act, 40 U.S.C. 1424(a)(2).

“Must” (see “shall”).

“National defense” means any activity related to pro-
grams for military or atomic energy production or construc-
tion, military assistance to any foreign nation, stockpiling, or
space.

“Neutral person” means an impartial third party, who
serves as a mediator, fact finder, or arbitrator, or otherwise
functions to assist the parties to resolve the issues in contro-
versy. A neutral person may be a permanent or temporary
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officer or employee of the Federal Government or any other
individual who is acceptable to the parties. A neutral person
must have no official, financial, or personal conflict of inter-
est with respect to the issues in controversy, unless the inter-
est is fully disclosed in writing to all parties and all parties
agree that the neutral person may serve (5 U.S.C. 583).

“Nondevelopmental item” means—

(1) Any previously developed item of supply used
exclusively for governmental purposes by a Federal agency,
a State or local government, or a foreign government with
which the United States has a mutual defense cooperation
agreement;

(2) Any item described in paragraph (1) of this defini-
tion that requires only minor modification or modifications
of a type customarily available in the commercial market-
place in order to meet the requirements of the procuring
department or agency; or

(3) Any item of supply being produced that does not
meet the requirements of paragraphs (1) or (2) solely
because the item is not yet in use.

“Novation agreement” means a legal instrument—

(1) Executed by the—

(i) Contractor (transferor);
(ii) Successor in interest (transferee); and
(iii) Government; and

(2) By which, among other things, the transferor guar-
antees performance of the contract, the transferee assumes
all obligations under the contract, and the Government rec-
ognizes the transfer of the contract and related assets.

“Offer” means a response to a solicitation that, if
accepted, would bind the offeror to perform the resultant
contract. Responses to invitations for bids (sealed bidding)
are offers called “bids” or “sealed bids”; responses to
requests for proposals (negotiation) are offers called “pro-
posals”; however, responses to requests for quotations (sim-
plified acquisition) are “quotations,” not offers.  For
unsolicited proposals, see Subpart 15.6.

“Offeror” means offeror or bidder.

“Option” means a unilateral right in a contract by which,
for a specified time, the Government may elect to purchase
additional supplies or services called for by the contract, or
may elect to extend the term of the contract.

“Organizational conflict of interest” means that because
of other activities or relationships with other persons, a per-
son is unable or potentially unable to render impartial assis-
tance or advice to the Government, or the person’s
objectivity in performing the contract work is or might be
otherwise impaired, or a person has an unfair competitive
advantage.

“QOutlying areas” means—

(1) Commonwealths. (i) Puerto Rico.

(ii) The Northern Mariana Islands;

(2) Territories. (i) American Samoa.
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(i) Guam.
(iii) U.S. Virgin Islands; and

(3) Minor outlying islands. (i) Baker Island.

(ii) Howland Island.
(iii) Jarvis Island.
(iv) Johnston Atoll.
(v) Kingman Reef.
(vi) Midway Islands.
(vii) Navassa Island.
(viii) Palmyra Atoll.
(ix) Wake Atoll.

“Overtime” means time worked by a contractor’s
employee in excess of the employee’s normal workweek.

“Overtime premium” means the difference between the
contractor’s regular rate of pay to an employee for the shift
involved and the higher rate paid for overtime. It does not
include shift premium, i.e., the difference between the con-
tractor's regular rate of pay to an employee and the higher
rate paid for extra-pay-shift work.

“Ozone-depleting substance” means any substance the
Environmental Protection Agency designates in 40 CFR part
82 as—

(1) Class I, including, but not limited to, chlorofluoro-
carbons, halons, carbon tetrachloride, and methyl chloro-
form; or

(2) Class Il, including, but not limited to, hydrochlo-
rofluorocarbons.

“Partial termination” means the termination of a part, but
not all, of the work that has not been completed and accepted
under a contract.

“Performance-based contracting” means structuring all
aspects of an acquisition around the purpose of the work to
be performed with the contract requirements set forth in
clear, specific, and objective terms with measurable out-
comes as opposed to either the manner by which the work is
to be performed or broad and imprecise statements of work.

“Personal property” means property of any kind or inter-
est in it except real property, records of the Federal Govern-
ment, and naval vessels of the following categories:

(1) Battleships;

(2) Cruisers;

(3) Aircraft carriers;

(4) Destroyers; and

(5) Submarines.

“Personal services contract” means a contract that, by its
express terms or as administered, makes the contractor per-
sonnel appear to be, in effect, Government employees (see
37.104).

“Plant clearance officer” means an authorized representa-
tive of the contracting officer appointed to disposition prop-
erty accountable under Government contracts.

“Pollution prevention” means any practice that—
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(1)(i) Reduces the amount of any hazardous substance,
pollutant, or contaminant entering any waste stream or other-
wise released into the environment (including fugitive emis-
sions) prior to recycling, treatment, or disposal; and

(if) Reduces the hazards to public health and the
environment associated with the release of such substances,
pollutants, and contaminants;

(2) Reduces or eliminates the creation of pollutants
through increased efficiency in the use of raw materials,
energy, water, or other resources; or

(3) Protects natural resources by conservation.

“Power of attorney” means the authority given one person
or corporation to act for and obligate another, as specified in
the instrument creating the power; in corporate suretyship,
an instrument under seal that appoints an attorney-in-fact to
act in behalf of a surety company in signing bonds (see also
“attorney-in-fact” at 28.001).

“Preaward survey” means an evaluation of a prospective
contractor’s capability to perform a proposed contract.

“Preponderance of the evidence” means proof by infor-
mation that, compared with that opposing it, leads to the con-
clusion that the fact at issue is more probably true than not.

“Pricing” means the process of establishing a reasonable
amount or amounts to be paid for supplies or services.

“Procurement” (see “acquisition”).

“Procuring activity” means a component of an executive
agency having a significant acquisition function and desig-
nated as such by the head of the agency. Unless agency reg-
ulations specify otherwise, the term “procuring activity” is
synonymous with “contracting activity.”

“Projected average loss” means the estimated long-term
average loss per period for periods of comparable exposure
to risk of loss.

“Proper invoice” means an invoice that meets the mini-
mum standards specified in 32.905(b).

“Purchase order,” when issued by the Government, means
an offer by the Government to buy supplies or services,
including construction and research and development, upon
specified terms and conditions, using simplified acquisition
procedures.

“Qualification requirement” means a Government
requirement for testing or other quality assurance demonstra-
tion that must be completed before award of a contract.

“Qualified products list (QPL)” means a list of products
that have been examined, tested, and have satisfied all appli-
cable qualification requirements.

“Receiving report” means written evidence that indicates
Government acceptance of supplies delivered or services
performed (see Subpart 46.6). Receiving reports must meet
the requirements of 32.905(c).

“Recovered material” means waste materials and by-
products recovered or diverted from solid waste, but the term
does not include those materials and by-products generated

from, and commonly reused within, an original manufactur-
ing process. For use in Subpart 11.3 for paper and paper
products, see the definition at 11.301.

“Registered in the CCR database” means that—

(1) The contractor has entered all mandatory informa-
tion, including the DUNS number or the DUNS+4 number,
into the CCR database; and

(2) The Government has validated mandatory data
fields and has marked the record “Active”.

“Renewable energy” means energy produced by solar,
wind, geothermal, and biomass power.

“Renewable energy technology” means—

(1) Technologies that use renewable energy to provide
light, heat, cooling, or mechanical or electrical energy for
use in facilities or other activities; or

(2) The use of integrated whole-building designs that
rely upon renewable energy resources, including passive
solar design.

“Residual value” means the proceeds, less removal and
disposal costs, if any, realized upon disposition of a tangible
capital asset. It usually is measured by the net proceeds from
the sale or other disposition of the asset, or its fair value if
the asset is traded in on another asset. The estimated resid-
ual value is a current forecast of the residual value.

“Responsible audit agency” means the agency that is
responsible for performing all required contract audit ser-
vices at a business unit.

“Responsible prospective contractor” means a contractor
that meets the standards in 9.104.

“Scrap” means personal property that has no value except
its basic metallic, mineral, or organic content.

“Segment” means one of two or more divisions, product
departments, plants, or other subdivisions of an organization
reporting directly to a home office, usually identified with
responsibility for profit and/or producing a product or ser-
vice. The term includes—

(1) Government-owned contractor-operated (GOCO)
facilities; and

(2) Joint ventures and subsidiaries (domestic and for-
eign) in which the organization has—

(i) A majority ownership; or
(if) Less than a majority ownership, but over which
it exercises control.

“Self-insurance” means the assumption or retention of the
risk of loss by the contractor, whether voluntarily or involun-
tarily. Self-insurance includes the deductible portion of pur-
chased insurance.

“Senior procurement executive” means the individual
appointed pursuant to section 16(3) of the Office of Federal
Procurement Policy Act (41 U.S.C. 414(3)) who is responsi-
ble for management direction of the acquisition system of
the executive agency, including implementation of the
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unigue acquisition policies, regulations, and standards of the
executive agency.

“Service-disabled veteran-owned small business con-
cern”—

(1) Means a small business concern—

(i) Not less than 51 percent of which is owned by
one or more service-disabled veterans or, in the case of any
publicly owned business, not less than 51 percent of the
stock of which is owned by one or more service-disabled
veterans; and

(if) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a veteran with permanent and severe
disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Shall” means the imperative.

“Shipment” means freight transported or to be trans-
ported.

“Shop drawings” means drawings submitted by the con-
struction contractor or a subcontractor at any tier or required
under a construction contract, showing in detail either or
both of the following:

(1) The proposed fabrication and assembly of struc-
tural elements.

(2) The installation (i.e., form, fit, and attachment
details) of materials or equipment.

“Should” means an expected course of action or policy
that is to be followed unless inappropriate for a particular
circumstance.

“Signature” or “signed” means the discrete, verifiable
symbol of an individual that, when affixed to a writing with
the knowledge and consent of the individual, indicates a
present intention to authenticate the writing. This includes
electronic symbols.

“Simplified acquisition procedures” means the methods
prescribed in Part 13 for making purchases of supplies or
services.

“Simplified acquisition threshold” means $100,000,
except for acquisitions of supplies or services that, as deter-
mined by the head of the agency, are to be used to support a
contingency operation or to facilitate defense against or
recovery from nuclear, biological, chemical, or radiological
attack (Public Law 108-136, Title XIV, Sec. 1443), the term
means—

(1) $250,000 for any contract to be awarded and per-
formed, or purchase to be made, inside the United States;
and

(2) $500,000 for any contract to be awarded and per-
formed, or purchase to be made, outside the United States.

“Single, Governmentwide point of entry,” means the one
point of entry to be designated by the Administrator of OFPP
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that will allow the private sector to electronically access pro-
curement opportunities Governmentwide.

“Small business subcontractor” means a concern, includ-
ing affiliates, that for subcontracts valued at—

(1) $10,000 or less, does not have more than 500
employees; and

(2) More than $10,000, does not have employees or
average annual receipts exceeding the size standard in 13
CFR part 121 (see 19.102) for the product or service it is
providing on the subcontract.

“Small disadvantaged business concern” (except for
52.212-3(c)(2) and 52.219-1(b)(2) for general statistical pur-
poses and 52.212-3(c)(7)(ii), 52.219-22(b)(2), and 52.219-
23(a) for joint ventures under the price evaluation adjust-
ment for small disadvantaged business concerns), means an
offeror that represents, as part of its offer, that it is a small
business under the size standard applicable to the acquisi-
tion; and either—

(1) It has received certification as a small disadvan-
taged business concern consistent with 13 CFR part 124,
subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(i) Where the concern is owned by one or more dis-
advantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(iii) It is identified, on the date of its representation,
as a certified small disadvantaged business concern in the
data base maintained by the Small Business Administration
(PRO-Net); or

(2) For a prime contractor, it has submitted a com-
pleted application to the Small Business Administration or a
private certifier to be certified as a small disadvantaged busi-
ness concern in accordance with 13 CFR part 124, subpart B,
and a decision on that application is pending, and that no
material change in disadvantaged ownership and control has
occurred since it submitted its application. In this case, a
contractor must receive certification as a small disadvan-
taged business by the Small Business Administration prior to
contract award.

“Sole source acquisition” means a contract for the pur-
chase of supplies or services that is entered into or proposed
to be entered into by an agency after soliciting and negotiat-
ing with only one source.

“Solicitation” means any request to submit offers or quo-
tations to the Government. Solicitations under sealed bid
procedures are called “invitations for bids.” Solicitations
under negotiated procedures are called “requests for propos-
als.” Solicitations under simplified acquisition procedures
may require submission of either a quotation or an offer.
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“Solicitation provision or provision” means a term or
condition used only in solicitations and applying only before
contract award.

“Source selection information” means any of the follow-
ing information that is prepared for use by an agency for the
purpose of evaluating a bid or proposal to enter into an
agency procurement contract, if that information has not
been previously made available to the public or disclosed
publicly:

(1) Bid prices submitted in response to an agency invi-
tation for bids, or lists of those bid prices before bid opening.

(2) Proposed costs or prices submitted in response to
an agency solicitation, or lists of those proposed costs or
prices.

(3) Source selection plans.

(4) Technical evaluation plans.

(5) Technical evaluations of proposals.

(6) Cost or price evaluations of proposals.

(7) Competitive range determinations that identify pro-
posals that have a reasonable chance of being selected for
award of a contract.

(8) Rankings of bids, proposals, or competitors.

(9) Reports and evaluations of source selection panels,
boards, or advisory councils.

(10) Other information marked as “Source Selection
Information—See FAR 2.101 and 3.104” based on a case-
by-case determination by the head of the agency or the con-
tracting officer, that its disclosure would jeopardize the
integrity or successful completion of the Federal agency pro-
curement to which the information relates.

“Special competency” means a special or unique capabil-
ity, including qualitative aspects, developed incidental to the
primary functions of the Federally Funded Research and
Development Centers to meet some special need.

“State and local taxes” means taxes levied by the States,
the District of Columbia, outlying areas of the United States,
or their political subdivisions.

“Substantial evidence” means information sufficient to
support the reasonable belief that a particular act or omission
has occurred.

“Substantially as follows” or “substantially the same as,”
when used in the prescription and introductory text of a pro-
vision or clause, means that authorization is granted to pre-
pare and utilize a variation of that provision or clause to
accommodate requirements that are peculiar to an individual
acquisition; provided that the variation includes the salient
features of the FAR provision or clause, and is not inconsis-
tent with the intent, principle, and substance of the FAR pro-
vision or clause or related coverage of the subject matter.

“Supplemental agreement” means a contract modification
that is accomplished by the mutual action of the parties.

“Supplies” means all property except land or interest in
land. It includes (but is not limited to) public works, build-

ings, and facilities; ships, floating equipment, and vessels of
every character, type, and description, together with parts
and accessories; aircraft and aircraft parts, accessories, and
equipment; machine tools; and the alteration or installation
of any of the foregoing.

“Surety” means an individual or corporation legally liable
for the debt, default, or failure of a principal to satisfy a con-
tractual obligation. The types of sureties referred to are as
follows:

(2) An individual surety is one person, as distinguished
from a business entity, who is liable for the entire penal
amount of the bond.

(2) A corporate surety is licensed under various insur-
ance laws and, under its charter, has legal power to act as
surety for others.

(3) A cosurety is one of two or more sureties that are
jointly liable for the penal sum of the bond. A limit of liabil-
ity for each surety may be stated.

“Suspension” means action taken by a suspending official
under 9.407 to disqualify a contractor temporarily from Gov-
ernment contracting and Government-approved subcontract-
ing; a contractor that is disqualified is “suspended.”

“Task order” means an order for services placed against
an established contract or with Government sources.

“Taxpayer Identification Number (TIN)” means the hum-
ber required by the IRS to be used by the offeror in reporting
income tax and other returns. The TIN may be either a
Social Security Number or an Employer Identification Num-
ber.

“Termination for convenience” means the exercise of the
Government’s right to completely or partially terminate per-
formance of work under a contract when it is in the Govern-
ment’s interest.

“Termination for default” means the exercise of the Gov-
ernment’s right to completely or partially terminate a con-
tract because of the contractor’s actual or anticipated failure
to perform its contractual obligations.

“Termination inventory” means any property purchased,
supplied, manufactured, furnished, or otherwise acquired for
the performance of a contract subsequently terminated and
properly allocable to the terminated portion of the contract.
It includes Government-furnished property. It does not
include any facilities, material, special test equipment, or
special tooling that are subject to a separate contract or to a
special contract requirement governing their use or disposi-
tion.

“Terminated portion of the contract” means the portion of
a contract that the contractor is not to perform following a
partial termination. For construction contracts that have
been completely terminated for convenience, it means the
entire contract, notwithstanding the completion of, and pay-
ment for, individual items of work before termination.
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“Unallowable cost” means any cost that, under the provi-
sions of any pertinent law, regulation, or contract, cannot be
included in prices, cost-reimbursements, or settlements
under a Government contract to which it is allocable.

“Unique and innovative concept,” when used relative to
an unsolicited research proposal, means that—

(1) In the opinion and to the knowledge of the Govern-
ment evaluator, the meritorious proposal—

(i) Is the product of original thinking submitted
confidentially by one source;

(i) Contains new, novel, or changed concepts,
approaches, or methods;

(iii) Was not submitted previously by another; and

(iv) Is not otherwise available within the Federal
Government.

(2) In this context, the term does not mean that the
source has the sole capability of performing the research.

“United States,” when used in a geographic sense, means
the 50 States and the District of Columbia, except as follows:

(1) For use in Subpart 22.8, see the definition at
22.801.

(2) For use in Subpart 22.10, see the definition at
22.1001.

(3) For use in Subpart 22.13, see the definition at
22.1301.

(4) For use in Part 25, see the definition at 25.003.

(5) For use in Subpart 47.4, see the definition at
47.401.

“Unsolicited proposal” means a written proposal for a
new or innovative idea that is submitted to an agency on the
initiative of the offeror for the purpose of obtaining a con-
tract with the Government, and that is not in response to a
request for proposals, Broad Agency Announcement, Small
Business Innovation Research topic, Small Business Tech-
nology Transfer Research topic, Program Research and
Development Announcement, or any other Government-ini-
tiated solicitation or program.

“Value engineering” means an analysis of the functions of
a program, project, system, product, item of equipment,
building, facility, service, or supply of an executive agency,
performed by qualified agency or contractor personnel,
directed at improving performance, reliability, quality,
safety, and life-cycle costs (Section 36 of the Office of Fed-
eral Procurement Policy Act, 41 U.S.C. 401, et seq.). For use
in the clause at 52.248-2, see the definition at 52.248-2(b).
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“Value engineering change proposal (VECP)"—

(1) Means a proposal that—

(i) Requires a change to the instant contract to
implement; and

(ii) Results in reducing the overall projected cost to
the agency without impairing essential functions or charac-
teristics, provided, that it does not involve a change—

(A) In deliverable end item quantities only;

(B) In research and development (R&D) items
or R&D test quantities that are due solely to results of previ-
ous testing under the instant contract; or

(C) To the contract type only.
(2) For use in the clauses at—
(i) 52.248-2, see the definition at 52.248-2(b); and
(i) 52.248-3, see the definition at 52.248-3(b).

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Virgin material” means—

(1) Previously unused raw material, including previ-
ously unused copper, aluminum, lead, zinc, iron, other metal
or metal ore; or

(2) Any undeveloped resource that is, or with new
technology will become, a source of raw materials.

“Warranty” means a promise or affirmation given by a
contractor to the Government regarding the nature, useful-
ness, or condition of the supplies or performance of services
furnished under the contract.

“Waste reduction” means preventing or decreasing the
amount of waste being generated through waste prevention,
recycling, or purchasing recycled and environmentally pref-
erable products.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Writing” or “written” (see “in writing”).



Sec.
8.000

8.001
8.002
8.003
8.004

8.101
8.102
8.103

8.104

8.401
8.402
8.403
8.404
8.404-1
8.404-2
8.404-3
8.405
8.405-1
8.405-2
8.405-3
8.405-4
8.405-5
8.405-6
8.405-7

8.500
8.501
8.502
8.503
8.504
8.505

FAC 2001-22 MAY 5, 2004
PART 8—REQUIRED SOURCES OF SUPPLIES AND SERVICES

Scope of part.
General.

Priorities for use of Government supply sources.

Use of other Government supply sources.
Contract clause.

Subpart 8.1—Excess Personal Property

[Reserved]

Policy.

Information on available excess personal
property.

Obtaining nonreportable property.

Subpart 8.2—[Reserved]
Subpart 8.3—[Reserved]

Subpart 8.4—Federal Supply Schedules

General.

Applicability.

[Reserved]

Using schedules.

[Reserved]

[Reserved]

Requests for waivers.
Ordering office responsibilities.
[Reserved]

Order placement.

Inspection and acceptance.
Delinquent performance.
Termination for default.
Termination for convenience.
Disputes.

Subpart 8.5—Acquisition of Helium
Scope of subpart.

Definitions.

Policy.

Exception.

Procedures.

Contract clause.

Subpart 8.6—Acquisition from Federal Prison

8.601
8.602
8.603
8.604
8.605

Industries, Inc.
General.
Policy.
Purchase priorities.
Waivers.
Exceptions.

8.606 Evaluating FPI performance.
8.607 Performance as a subcontractor.
8.608 Protection of classified and sensitive information.

Subpart 8.7—Acquisition from Nonprofit
Agencies Employing People Who Are Blind or
Severely Disabled

8.700 Scope of subpart.

8.701 Definitions.

8.702 General.

8.703 Procurement List.
8.704 Purchase priorities.
8.705 Procedures.

8.705-1  General.

8.705-2  Direct-order process.
8.705-3  Allocation process.
8.705-4  Compliance with orders.
8.706 Purchase exceptions.
8.707 Prices.

8.708 Shipping.

8.709 Payments.

8.710 Quality of merchandise.
8.711 Quality complaints.
8.712 Specification changes.

8.713 Optional acquisition of supplies and services.

8.714 Communications with the central nonprofit
agencies and the Committee.

8.715 Replacement commaodities.

8.716 Change-of-name and successor in interest
procedures.

Subpart 8.8—Acquisition of Printing and
Related Supplies

8.800 Scope of subpart.
8.801 Definitions.
8.802 Policy.

Subpart 8.9—[Reserved]
Subpart 8.10—[Reserved]

Subpart 8.11—L easing of Motor Vehicles
8.1100  Scope of subpart.
8.1101 Definitions.
8.1102  Presolicitation requirements.
8.1103 Contract requirements.
8.1104  Contract clauses.



This page intentionally left blank.

8-2  (FAC 2001-22)



FAC 2001-22 MAY 5, 2004

SUBPART 8.1 —EXCESS PERSONAL PROPERTY

8.103

8.000 Scope of part.
This part deals with the acquisition of supplies and ser-
vices from or through Government supply sources.

8.001 General.

Regardless of the source of supplies or services to be
acquired, information technology acquisitions shall comply
with capital planning and investment control requirements
in 40 U.S.C. 1422 and OMB Circular A-130.

8.002 Priorities for use of Government supply sources.

() Except as required by 8.003, or as otherwise provided
by law, agencies shall satisfy requirements for supplies and
services from or through the sources and publications listed
below in descending order of priority—

(1) Supplies. (i) Agency inventories;

(ii) Excess from other agencies (see Subpart 8.1);

(iii) Federal Prison Industries, Inc. (see Subpart
8.6);

(iv) Products available from the Committee for
Purchase From People Who Are Blind or Severely Disabled
(see Subpart 8.7);

(v) Wholesale supply sources, such as stock pro-
grams of the General Services Administration (GSA) (see
41 CFR 101-26.3), the Defense Logistics Agency (see 41
CFR 101-26.6), the Department of Veterans Affairs (see 41
CFR 101-26.704), and military inventory control points;

(vi) Mandatory Federal Supply Schedules (see
Subpart 8.4);

(vii) Optional use Federal Supply Schedules (see
Subpart 8.4); and

(viii) Commercial sources (including educational
and nonprofit institutions).

(2) Services. (i) Services available from the Commit-
tee for Purchase From People Who Are Blind or Severely
Disabled (see Subpart 8.7);

(ii) Mandatory Federal Supply Schedules (see Sub-
part 8.4);

(iii) Optional use Federal Supply Schedules (see
Subpart 8.4); and

(iv) Federal Prison Industries, Inc. (see Subpart
8.6), or commercial sources (including educational and non-
profit institutions).

(b) Sources other than those listed in paragraph (a) of this
section may be used as prescribed in 41 CFR 101-26.301
and in an unusual and compelling urgency as prescribed in
6.302-2 and in 41 CFR 101-25.101-5.

(c) The statutory obligation for Government agencies to
satisfy their requirements for supplies or services available
from the Committee for Purchase From People Who Are

Blind or Severely Disabled also applies when contractors
purchase the supplies or services for Government use.

8.003 Use of other Government supply sources.

Agencies shall satisfy requirements for the following
supplies or services from or through specified sources, as
applicable:

(a) Public utility services (see Part 41);

(b) Printing and related supplies (see Subpart 8.8);

(c) Leased motor vehicles (see Subpart 8.11);

(d) Strategic and critical materials (e.g., metals and ores)
from inventories exceeding Defense National Stockpile
requirements (detailed information is available from the—

Defense National Stockpile Center
8725 John J. Kingman Rd., Suite 4528
Fort Belvoir, VA 22060-6223; and

(e) Helium (see Subpart 8.5—Acquisition of Helium).

8.004 Contract clause.

Insert the clause at 52.208-9, Contractor Use of Manda-
tory Sources of Supply and Services, in solicitations and
contracts that require a contractor to provide supplies or ser-
vices for Government use that are available from the Com-
mittee for Purchase From People Who Are Blind or
Severely Disabled. The contracting officer shall identify in
the contract schedule the supplies or services that shall be
purchased from a mandatory source and the specific source.

Subpart 8.1—Excess Personal Property

8.101 [Reserved]

8.102 Policy.

When practicable, agencies must use excess personal
property as the first source of supply for agency and cost-
reimbursement contractor requirements. Agency personnel
must make positive efforts to satisfy agency requirements by
obtaining and using excess personal property (including that
suitable for adaptation or substitution) before initiating a
contract action.

8.103 Information on available excess personal
property.
Information regarding the availability of excess personal
property can be obtained through—

(a) Review of excess personal property catalogs and bul-
letins issued by the General Services Administration (GSA);

(b) Personal contact with GSA or the activity holding the
property;
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(c) Submission of supply requirements to the regional 8.104 Obtaining nonreportable property.
offices of GSA (GSA Form 1539, Request for Excess Per- GSA will assist agencies in meeting their requirements

sonal Property, is available for this purpose); and for supplies of the types excepted from reporting as excess
o . . by the Federal Management Regulations (41 CFR 102-
(d) Examination and inspection of reports and samples of 36 90). Federal agencies requiring such supplies should con-

excess personal property in GSA regional offices. tact the appropriate GSA regional office.
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15.604

Subpart 15.6—Unsolicited Proposals

15.600 Scope of subpart.

This subpart sets forth policies and procedures concerning
the submission, receipt, evaluation, and acceptance or rejec-
tion of unsolicited proposals.

15.601 Definitions.

As used in this subpart—

“Advertising material” means material designed to
acquaint the Government with a prospective contractor's
present products, services, or potential capabilities, or
designed to stimulate the Government's interest in buying
such products or services.

“Commercial item offer” means an offer of a commercial
item that the vendor wishes to see introduced in the Govern-
ment's supply system as an alternate or a replacement for an
existing supply item. This term does not include innovative
or unique configurations or uses of commercial items that are
being offered for further development and that may be sub-
mitted as an unsolicited proposal.

“Contribution” means a concept, suggestion, or idea pre-
sented to the Government for its use with no indication that
the source intends to devote any further effort to it on the Gov-
ernment's behalf.

15.602 Policy.

Itis the policy of the Government to encourage the submis-
sion of new and innovative ideas in response to Broad Agency
Announcements, Small Business Innovation Research topics,
Small Business Technology Transfer Research topics, Pro-
gram Research and Development Announcements, or any
other Government-initiated solicitation or program. When
the new and innovative ideas do not fall under topic areas pub-
licized under those programs or techniques, the ideas may be
submitted as unsolicited proposals.

15.603 General.

(@) Unsolicited proposals allow unique and innovative
ideas or approaches that have been developed outside the
Government to be made available to Government agencies for
use in accomplishment of their missions. Unsolicited propos-
als are offered with the intent that the Government will enter
into a contract with the offeror for research and development
or other efforts supporting the Government mission, and often
represent a substantial investment of time and effort by the
offeror.

(b) Advertising material, commercial item offers, or con-
tributions, as defined in 15.601, or routine correspondence on
technical issues, are not unsolicited proposals.

(c) A valid unsolicited proposal must—

(1) Be innovative and unique;

(2) Be independently originated and developed by the
offeror;

(3) Be prepared without Government supervision,
endorsement, direction, or direct Government involvement;

(4) Include sufficient detail to permit a determination
that Government support could be worthwhile and the pro-
posed work could benefit the agency's research and develop-
ment or other mission responsibilities;

(5) Not be an advance proposal for a known agency
requirement that can be acquired by competitive methods;
and

(6) Not address a previously published agency require-
ment.

(d) Unsolicited proposals in response to a publicized gen-
eral statement of agency needs are considered to be indepen-
dently originated.

(e) Agencies must evaluate unsolicited proposals for
energy-savings performance contracts in accordance with the
procedures in 10 CFR 436.33(b).

15.604 Agency points of contact.

(a) Preliminary contact with agency technical or other
appropriate personnel before preparing a detailed unsolicited
proposal or submitting proprietary information to the Govern-
ment may save considerable time and effort for both parties
(see 15.201). Agencies must make available to potential off-
erors of unsolicited proposals at least the following informa-
tion:

(1) Definition (see 2.101) and content (see 15.605) of
an unsolicited proposal acceptable for formal evaluation.

(2) Requirements concerning responsible prospective
contractors (see Subpart 9.1), and organizational conflicts of
interest (see Subpart 9.5).

(3) Guidance on preferred methods for submitting
ideas/concepts to the Government, such as any agency:
upcoming solicitations; Broad Agency Announcements;
Small Business Innovation Research programs; Small Busi-
ness Technology Transfer Research programs; Program
Research and Development Announcements; or grant pro-
grams.

(4) Agency points of contact for information regarding
advertising, contributions, and other types of transactions
similar to unsolicited proposals.

(5) Information sources on agency objectives and areas
of potential interest.

(6) Procedures for submission and evaluation of unso-
licited proposals.

(7) Instructions for identifying and marking proprietary
information so that it is protected and restrictive legends con-
form to 15.609.

(b) Only the cognizant contracting officer has the authority
to bind the Government regarding unsolicited proposals.
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15.605 Content of unsolicited proposals.

Unsolicited proposals should contain the following infor-
mation to permit consideration in an objective and timely
manner:

(a) Basic information including—

(1) Offeror's name and address and type of organiza-
tion; e.g., profit, nonprofit, educational, small business;

(2) Names and telephone numbers of technical and
business personnel to be contacted for evaluation or negotia-
tion purposes;

(3) Identification of proprietary data to be used only for
evaluation purposes;

(4) Names of other Federal, State, or local agencies or
parties receiving the proposal or funding the proposed effort;

(5) Date of submission; and

(6) Signature of a person authorized to represent and
contractually obligate the offeror.

(b) Technical information including—

(1) Concise title and abstract (approximately 200
words) of the proposed effort;

(2) A reasonably complete discussion stating the objec-
tives of the effort or activity, the method of approach and
extent of effort to be employed, the nature and extent of the
anticipated results, and the manner in which the work will
help to support accomplishment of the agency's mission;

(3) Names and biographical information on the offeror's
key personnel who would be involved, including alternates;
and

(4) Type of support needed from the agency; e.qg., facil-
ities, equipment, materials, or personnel resources.

(c) Supporting information including—

(1) Proposed price or total estimated cost for the effort
in sufficient detail for meaningful evaluation;

(2) Period of time for which the proposal is valid (a 6-
month minimum is suggested);

(3) Type of contract preferred,;

(4) Proposed duration of effort;

(5) Brief description of the organization, previous expe-
rience, relevant past performance, and facilities to be used;

(6) Other statements, if applicable, about organizational
conflicts of interest, security clearances, and environmental
impacts; and

(7) The names and telephone numbers of agency tech-
nical or other agency points of contact already contacted
regarding the proposal.

15.606 Agency procedures.

(a) Agencies shall establish procedures for controlling the
receipt, evaluation, and timely disposition of unsolicited pro-
posals consistent with the requirements of this subpart. The
procedures shall include controls on the reproduction and dis-
position of proposal material, particularly data identified by
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the offeror as subject to duplication, use, or disclosure restric-
tions.

(b) Agencies shall establish agency points of contact (see
15.604) to coordinate the receipt and handling of unsolicited
proposals.

15.606-1 Receipt and initial review.

(a) Before initiating a comprehensive evaluation, the
agency contact point shall determine if the proposal—

(2) Is a valid unsolicited proposal, meeting the require-
ments of 15.603(c);

(2) Is suitable for submission in response to an existing
agency requirement (see 15.602);

(3) Is related to the agency mission;

(4) Contains sufficient technical information and cost-
related or price-related information for evaluation;

(5) Has overall scientific, technical, or socioeconomic
merit;

(6) Has been approved by a responsible official or other
representative authorized to obligate the offeror contractu-
ally; and

(7) Complies with the marking requirements of 15.609. |

(b) If the proposal meets these requirements, the contact
point shall promptly acknowledge receipt and process the
proposal.

(c) If a proposal is rejected because the proposal does not
meet the requirements of paragraph (a) of this subsection, the
agency contact point shall promptly inform the offeror of the
reasons for rejection in writing and of the proposed disposi-
tion of the unsolicited proposal.

15.606-2 Evaluation.

(a) Comprehensive evaluations shall be coordinated by the
agency contact point, who shall attach or imprint on each
unsolicited proposal, circulated for evaluation, the legend
required by 15.609(d). When performing a comprehensive
evaluation of an unsolicited proposal, evaluators shall con-
sider the following factors, in addition to any others appropri-
ate for the particular proposal:

(1) Unique, innovative, and meritorious methods,
approaches, or concepts demonstrated by the proposal;

(2) Overall scientific, technical, or socioeconomic mer-
its of the proposal;

(3) Potential contribution of the effort to the agency's
specific mission;

(4) The offeror's capabilities, related experience, facili-
ties, techniques, or unique combinations of these that are inte-
gral factors for achieving the proposal objectives;

(5) The qualifications, capabilities, and experience of
the proposed principal investigator, team leader, or key per-
sonnel critical to achieving the proposal objectives; and

(6) The realism of the proposed cost.

(b) The evaluators shall notify the agency point of contact
of their recommendations when the evaluation is completed.
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31.109 Advance agreements.

(a) The extent of allowability of the costs covered in this
part applies broadly to many accounting systems in varying
contract situations. Thus, the reasonableness, the allocability
and the allowability under the specific cost principles at Sub-
parts 31.2, 31.3, 31.6, and 31.7 of certain costs may be diffi-
cult to determine. To avoid possible subsequent disallowance
or dispute based on unreasonableness, unallocability or unal-
lowability under the specific cost principles at Subparts 31.2,
31.3, 31.6, and 31.7, contracting officers and contractors
should seek advance agreement on the treatment of special
or unusual costs. However, an advance agreement is not an
absolute requirement and the absence of an advance agree-
ment on any cost will not, in itself, affect the reasonableness,
allocability or the allowability under the specific cost princi-
ples at Subparts 31.2, 31.3, 31.6, and 31.7 of that cost.

(b) Advance agreements may be negotiated either before
or during a contract but should be negotiated before incur-
rence of the costs involved. The agreements must be in writ-
ing, executed by both contracting parties, and incorporated
into applicable current and future contracts. An advance
agreement shall contain a statement of its applicability and
duration.

(c) The contracting officer is not authorized by this
31.109 to agree to a treatment of costs inconsistent with this
part. For example, an advance agreement may not provide
that, notwithstanding 31.205-20, interest is allowable.

(d) Advance agreements may be negotiated with a partic-
ular contractor for a single contract, a group of contracts, or
all the contracts of a contracting office, an agency, or several
agencies.

(e) The cognizant administrative contracting officer
(ACO), or other contracting officer established in Part 42,
shall negotiate advance agreements except that an advance
agreement affecting only one contract, or class of contracts
from a single contracting office, shall be negotiated by a con-
tracting officer in the contracting office, or an ACO when
delegated by the contracting officer. When the negotiation
authority is delegated, the ACO shall coordinate the pro-
posed agreement with the contracting officer before execut-
ing the advance agreement.

(f) Before negotiating an advance agreement, the Govern-
ment negotiator shall—

(1) Determine if other contracting offices inside the
agency or in other agencies have a significant unliquidated
dollar balance in contracts with the same contractor;

(2) Inform any such office or agency of the matters
under consideration for negotiation; and

(3) As appropriate, invite the office or agency and the

responsible audit agency to participate in prenegotiation dis-
cussions and/or in the subsequent negotiations.

(9) Upon completion of the negotiation, the sponsor shall
prepare and distribute to other interested agencies and
offices, including the audit agency, copies of the executed
agreement and a memorandum providing the information
specified in 15.406-3, as applicable.

(h) Examples of costs for which advance agreements may
be particularly important are—

(1) Compensation for personal services, including but
not limited to allowances for off-site pay, incentive pay,
location allowances, hardship pay, cost of living differential,
and termination of defined benefit pension plans;

(2) Use charges for fully depreciated assets;
(3) Deferred maintenance costs;
(4) Precontract costs;

(5) Independent research and development and bid and
proposal costs;

(6) Royalties and other costs for use of patents;
(7) Selling and distribution costs;

(8) Travel and relocation costs, as related to special or
mass personnel movements, as related to travel via contrac-
tor-owned, -leased, or -chartered aircraft; or as related to
maximum per diem rates;

(9) Costs of idle facilities and idle capacity;

(10) Severance pay to employees on support service
contracts;

(11) Plant reconversion;

(12) Professional services (e.g., legal, accounting, and
engineering);

(13) General and administrative costs (e.g., corporate,
division, or branch allocations) attributable to the general
management, supervision, and conduct of the contractor’s
business as a whole. These costs are particularly significant
in construction, job-site, architect-engineer, facilities, and
Government-owned contractor operated (GOCO) plant con-
tracts (see 31.203(h));

(14) Costs of construction plant and equipment (see
31.105(d));

(15) Costs of public relations and advertising; and
(16) Training and education costs (see 31.205-44(h)).

31.110 Indirect cost rate certification and penalties on
unallowable costs.

(a) Certain contracts require certification of the indirect
cost rates proposed for final payment purposes. See 42.703-2
for administrative procedures regarding the certification pro-
visions and the related contract clause prescription.

(b) If unallowable costs are included in final indirect cost
settlement proposals, penalties may be assessed. See 42.709
for administrative procedures regarding the penalty assess-
ment provisions and the related contract clause prescription.

31.1-7
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Subpart 31.2—Contracts with Commercial
Organizations

31.201 General.

31.201-1 Composition of total cost.

(@) The total cost, including standard costs properly
adjusted for applicable variances, of a contract is the sum of
the direct and indirect costs allocable to the contract,
incurred or to be incurred, plus any allocable cost of money
pursuant to 31.205-10, less any allocable credits. In ascer-
taining what constitutes a cost, any generally accepted
method of determining or estimating costs that is equitable
and is consistently applied may be used.

(b) While the total cost of a contract includes all costs
properly allocable to the contract, the allowable costs to the
Government are limited to those allocable costs which are
allowable pursuant to Part 31 and applicable agency supple-
ments.

31.201-2 Determining allowability.

(@) A cost is allowable only when the cost complies with
all of the following requirements:

(1) Reasonableness.

(2) Allocability.

(3) Standards promulgated by the CAS Board, if appli-
cable, otherwise, generally accepted accounting principles
and practices appropriate to the circumstances.

(4) Terms of the contract.

(5) Any limitations set forth in this subpart.

(b) Certain cost principles in this subpart incorporate the
measurement, assignment, and allocability rules of selected
CAS and limit the allowability of costs to the amounts deter-
mined using the criteria in those selected standards. Only
those CAS or portions of standards specifically made appli-
cable by the cost principles in this subpart are mandatory
unless the contract is CAS-covered (see Part 30). Business
units that are not otherwise subject to these standards under a
CAS clause are subject to the selected standards only for the
purpose of determining allowability of costs on Government
contracts. Including the selected standards in the cost princi-
ples does not subject the business unit to any other CAS
rules and regulations. The applicability of the CAS rules and
regulations is determined by the CAS clause, if any, in the
contract and the requirements of the standards themselves.

(c) When contractor accounting practices are inconsistent
with this Subpart 31.2, costs resulting from such inconsistent
practices in excess of the amount that would have resulted
from using practices consistent with this subpart are unal-
lowable.

(d) A contractor is responsible for accounting for costs
appropriately and for maintaining records, including sup-
porting documentation, adequate to demonstrate that costs

claimed have been incurred, are allocable to the contract, and
comply with applicable cost principles in this subpart and
agency supplements. The contracting officer may disallow
all or part of a claimed cost that is inadequately supported.

31.201-3 Determining reasonableness.

() A cost is reasonable if, in its nature and amount, it
does not exceed that which would be incurred by a prudent
person in the conduct of competitive business. Reasonable-
ness of specific costs must be examined with particular care
in connection with firms or their separate divisions that may
not be subject to effective competitive restraints. No pre-
sumption of reasonableness shall be attached to the incur-
rence of costs by a contractor. If an initial review of the facts
results in a challenge of a specific cost by the contracting
officer or the contracting officer’s representative, the burden
of proof shall be upon the contractor to establish that such
cost is reasonable.

(b) What is reasonable depends upon a variety of consid-
erations and circumstances, including—

(1) Whether it is the type of cost generally recognized
as ordinary and necessary for the conduct of the contractor’s
business or the contract performance;

(2) Generally accepted sound business practices,
arm’s-length bargaining, and Federal and State laws and reg-
ulations;

(3) The contractor’s responsibilities to the Govern-
ment, other customers, the owners of the business, employ-
ees, and the public at large; and

(4) Any significant deviations from the contractor’s
established practices.

31.201-4 Determining allocability.

A cost is allocable if it is assignable or chargeable to one
or more cost objectives on the basis of relative benefits
received or other equitable relationship. Subject to the fore-
going, a cost is allocable to a Government contract if it—

(a) Is incurred specifically for the contract;

(b) Benefits both the contract and other work, and can be
distributed to them in reasonable proportion to the benefits
received; or

(c) Is necessary to the overall operation of the business,
although a direct relationship to any particular cost objective
cannot be shown.

31.201-5 Credits.

The applicable portion of any income, rebate, allowance,
or other credit relating to any allowable cost and received by
or accruing to the contractor shall be credited to the Govern-
ment either as a cost reduction or by cash refund. See
31.205-6(j)(4) for rules governing refund or credit to the
Government associated with pension adjustments and asset
reversions.

31.2-1
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31.201-6 Accounting for unallowable costs.

(@) Costs that are expressly unallowable or mutually
agreed to be unallowable, including mutually agreed to be
unallowable directly associated costs, shall be identified and
excluded from any billing, claim, or proposal applicable to a
Government contract. A directly associated cost is any cost
which is generated solely as a result of incurring another
cost, and which would not have been incurred had the other
cost not been incurred. When an unallowable cost is
incurred, its directly associated costs are also unallowable.

(b) Costs which specifically become designated as unal-
lowable or as unallowable directly associated costs of unal-
lowable costs as a result of a written decision furnished by a
contracting officer shall be identified if included in or used
in computing any billing, claim, or proposal applicable to a
Government contract. This identification requirement
applies also to any costs incurred for the same purpose under
like circumstances as the costs specifically identified as
unallowable under either this paragraph or paragraph (a) of
this subsection.

(c) The practices for accounting for and presentation of
unallowable costs will be those as described in 48 CFR
9904.405, Accounting for Unallowable Costs.

(d) If a directly associated cost is included in a cost pool
which is allocated over a base that includes the unallowable
cost with which it is associated, the directly associated cost
shall remain in the cost pool. Since the unallowable costs
will attract their allocable share of costs from the cost pool,
no further action is required to assure disallowance of the
directly associated costs. In all other cases, the directly asso-
ciated costs, if material in amount, must be purged from the
cost pool as unallowable costs.

(e)(1) In determining the materiality of a directly associ-
ated cost, consideration should be given to the significance
of—

(i) The actual dollar amount,

(if) The cumulative effect of all directly associated
costs in a cost pool, or

(iii) The ultimate effect on the cost of Government
contracts.

(2) Salary expenses of employees who participate in
activities that generate unallowable costs shall be treated as
directly associated costs to the extent of the time spent on the
proscribed activity, provided the costs are material in accor-
dance with paragraph (e)(1) of this subsection (except when
such salary expenses are, themselves, unallowable). The
time spent in proscribed activities should be compared to
total time spent on company activities to determine if the
costs are material. Time spent by employees outside the nor-
mal working hours should not be considered except when it
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is evident that an employee engages so frequently in com-
pany activities during periods outside normal working hours
as to indicate that such activities are a part of the employee’s
regular duties.

(3) When a selected item of cost under 31.205 pro-
vides that directly associated costs be unallowable, it is
intended that such directly associated costs be unallowable
only if determined to be material in amount in accordance
with the criteria provided in paragraphs (e)(1) and (e)(2) of
this section, except in those situations where allowance of
any of the directly associated costs involved would be con-
sidered to be contrary to public policy.

31.201-7 Construction and architect-engineer contracts.

Specific principles and procedures for evaluating and
determining costs in connection with contracts and subcon-
tracts for construction, and architect-engineer contracts
related to construction projects, are in 31.105. The applica-
bility of these principles and procedures is set forth in 31.000
and 31.100.

31.202 Direct costs.

(a) No final cost objective shall have allocated to it as a
direct cost any cost, if other costs incurred for the same pur-
pose in like circumstances have been included in any indirect
cost pool to be allocated to that or any other final cost objec-
tive. Direct costs of the contract shall be charged directly to
the contract. All costs specifically identified with other final
cost objectives of the contractor are direct costs of those cost
objectives and are not to be charged to the contract directly
or indirectly.

(b) For reasons of practicality, the contractor may treat
any direct cost of a minor dollar amount as an indirect cost if
the accounting treatment—

(1) Is consistently applied to all final cost objectives;
and

(2) Produces substantially the same results as treating
the cost as a direct cost.

31.203 Indirect costs.

(a) For contracts subject to full CAS coverage, allocation
of indirect costs shall be based on the applicable provisions.
For all other contracts, the applicable CAS provisions in
paragraphs (b) through (h) of this section apply.

(b) After direct costs have been determined and charged
directly to the contract or other work, indirect costs are those
remaining to be allocated to intermediate or two or more
final cost objectives. No final cost objective shall have allo-
cated to it as an indirect cost any cost, if other costs incurred
for the same purpose, in like circumstances, have been
included as a direct cost of that or any other final cost objec-
tive.
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(c) The contractor shall accumulate indirect costs by logi-
cal cost groupings with due consideration of the reasons for
incurring such costs. The contractor shall determine each
grouping so as to permit use of an allocation base that is
common to all cost objectives to which the grouping is to be
allocated. The base selected shall allocate the grouping on
the basis of the benefits accruing to intermediate and final
cost objectives. When substantially the same results can be
achieved through less precise methods, the number and com-
position of cost groupings should be governed by practical
considerations and should not unduly complicate the alloca-
tion.

(d) Once an appropriate base for allocating indirect costs
has been accepted, the contractor shall not fragment the base
by removing individual elements. All items properly includ-
able in an indirect cost base shall bear a pro rata share of
indirect costs irrespective of their acceptance as Government
contract costs. For example, when a cost input base is used
for the allocation of G&A costs, the contractor shall include
in the base all items that would properly be part of the cost
input base, whether allowable or unallowable, and these
items shall bear their pro rata share of G&A costs.

(e) The method of allocating indirect costs may require
revision when there is a significant change in the nature of
the business, the extent of subcontracting, fixed-asset
improvement programs, inventories, the volume of sales and
production, manufacturing processes, the contractor’s prod-
ucts, or other relevant circumstances.

(f) Separate cost groupings for costs allocable to offsite
locations may be necessary to permit equitable distribution
of costs on the basis of the benefits accruing to the several
cost objectives.

(9) A base period for allocating indirect costs is the cost
accounting period during which such costs are incurred and
accumulated for allocation to work performed in that period.

(1) For contracts subject to full or modified CAS cov-
erage, the contractor shall follow the criteria and guidance in
48 CFR 9904.406 for selecting the cost accounting periods
to be used in allocating indirect costs.

(2) For contracts other than those subject to paragraph
(9)(2) of this section, the base period for allocating indirect
costs shall be the contractor’s fiscal year used for financial
reporting purposes in accordance with generally accepted
accounting principles. The fiscal year will normally be 12
months, but a different period may be appropriate (e.g.,
when a change in fiscal year occurs due to a business combi-
nation or other circumstances).

(h) Special care should be exercised in applying the prin-
ciples of paragraphs (c), (d), and (e) of this section when
Government-owned contractor-operated (GOCO) plants are
involved. The distribution of corporate, division or branch
office G&A expenses to such plants operating with little or
no dependence on corporate administrative activities may

require more precise cost groupings, detailed accounts
screening, and carefully developed distribution bases.

31.204 Application of principles and procedures.

(a) Costs shall be allowed to the extent they are reason-
able, allocable, and determined to be allowable under
31.201, 31.202, 31.203, and 31.205. These criteria apply to
all of the selected items that follow, even if particular guid-
ance is provided for certain items for emphasis or clarity.

(b) Costs incurred as reimbursements or payments to a
subcontractor under a cost-reimbursement, fixed-price
incentive, or price redeterminable type subcontract of any
tier above the first firm-fixed-price subcontract or fixed-
price subcontract with economic price adjustment provisions
are allowable to the extent that allowance is consistent with
the appropriate subpart of this Part 31 applicable to the sub-
contract involved. Costs incurred as payments under firm-
fixed-price subcontracts or fixed-price subcontracts with
economic price adjustment provisions or modifications
thereto, when cost analysis was performed under
15.404-1(c), shall be allowable only to the extent that the
price was negotiated in accordance with 31.102.

(c) Section 31.205 does not cover every element of cost.
Failure to include any item of cost does not imply that it is
either allowable or unallowable. The determination of
allowability shall be based on the principles and standards in
this subpart and the treatment of similar or related selected
items. When more than one subsection in 31.205 is relevant
to a contractor cost, the cost shall be apportioned among the
applicable subsections, and the determination of allowability
of each portion shall be based on the guidance contained in
the applicable subsection. When a cost, to which more than
one subsection in 31.205 is relevant, cannot be apportioned,
the determination of allowability shall be based on the guid-
ance contained in the subsection that most specifically deals
with, or best captures the essential nature of, the cost at
issue.

31.205 Selected costs.

31.205-1 Public relations and advertising costs.
(a) “Public relations” means all functions and activities
dedicated to—
(1) Maintaining, protecting, and enhancing the image
of a concern or its products; or
(2) Maintaining or promoting reciprocal understanding
and favorable relations with the public at large, or any seg-
ment of the public. The term public relations includes activi-
ties associated with areas such as advertising, customer
relations, etc.
(b) “Advertising” means the use of media to promote the
sale of products or services and to accomplish the activities
referred to in paragraph (d) of this subsection, regardless of
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the medium employed, when the advertiser has control over
the form and content of what will appear, the media in which
it will appear, and when it will appear. Advertising media
include but are not limited to conventions, exhibits, free
goods, samples, magazines, newspapers, trade papers, direct
mail, dealer cards, window displays, outdoor advertising,
radio, and television.

(c) Public relations and advertising costs include the costs
of media time and space, purchased services performed by
outside organizations, as well as the applicable portion of
salaries, travel, and fringe benefits of employees engaged in
the functions and activities identified in paragraphs (a) and
(b) of this subsection.

(d) The only allowable advertising costs are those that
are—

(1) Specifically required by contract, or that arise from
requirements of Government contracts, and that are exclu-
sively for—

(i) Acquiring scarce items for contract perfor-
mance; or

(ii) Disposing of scrap or surplus materials acquired
for contract performance;

(2) Costs of activities to promote sales of products nor-
mally sold to the U.S. Government, including trade shows,
which contain a significant effort to promote exports from
the United States. Such costs are allowable, notwithstanding
paragraphs (f)(1), (f)(3), (f)(4)(ii), and (f)(5) of this subsec-
tion. However, such costs do not include the costs of memo-
rabilia (e.g., models, gifts, and souvenirs), alcoholic
beverages, entertainment, and physical facilities that are
used primarily for entertainment rather than product promo-
tion; or

(3) Allowable in accordance with 31.205-34.

(e) Allowable public relations costs include the follow-
ing:

(1) Costs specifically required by contract.

(2) Costs of—

(i) Responding to inquiries on company policies
and activities;

(if) Communicating with the public, press, stock-
holders, creditors, and customers; and

(iii) Conducting general liaison with news media
and Government public relations officers, to the extent that
such activities are limited to communication and liaison nec-

31.2-4 (FAC 2001-22)

essary to keep the public informed on matters of public con-
cern such as notice of contract awards, plant closings or
openings, employee layoffs or rehires, financial information,
etc.

(3) Costs of participation in community service activi-
ties (e.g., blood bank drives, charity drives, savings bond
drives, disaster assistance, etc.).

(4) Costs of plant tours and open houses (but see para-
graph (f)(5) of this subsection).

(5) Costs of keel laying, ship launching, commission-
ing, and roll-out ceremonies, to the extent specifically pro-
vided for by contract.

(f) Unallowable public relations and advertising costs
include the following:

(1) All public relations and advertising costs, other
than those specified in paragraphs (d) and (e) of this subsec-
tion, whose primary purpose is to promote the sale of prod-
ucts or services by stimulating interest in a product or
product line (except for those costs made allowable under
31.205-38(b)(5)), or by disseminating messages calling
favorable attention to the contractor for purposes of enhanc-
ing the company image to sell the company's products or
services.

(2) All costs of trade shows and other special events
which do not contain a significant effort to promote the
export sales of products normally sold to the U.S. Govern-
ment.

(3) Costs of sponsoring meetings, conventions, sympo-
sia, seminars, and other special events when the principal
purpose of the event is other than dissemination of technical
information or stimulation of production.

(4) Costs of ceremonies such as—

(i) Corporate celebrations and
(ii) New product announcements.

(5) Costs of promotional material, motion pictures,
videotapes, brochures, handouts, magazines, and other
media that are designed to call favorable attention to the con-
tractor and its activities.

(6) Costs of souvenirs, models, imprinted clothing,
buttons, and other mementos provided to customers or the
public.

(7) Costs of memberships in civic and community
organizations.
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(e) Rental under unexpired leases. Rental costs under
unexpired leases, less the residual value of such leases, are
generally allowable when shown to have been reasonably
necessary for the performance of the terminated contract,
if—

(1) The amount of rental claimed does not exceed the
reasonable use value of the property leased for the period of
the contract and such further period as may be reasonable;
and

(2) The contractor makes all reasonable efforts to ter-
minate, assign, settle, or otherwise reduce the cost of such
lease.

(f) Alterations of leased property. The cost of alterations
and reasonable restorations required by the lease may be
allowed when the alterations were necessary for performing
the contract.

(9) Settlement expenses. (1) Settlement expenses, includ-
ing the following, are generally allowable:

(i) Accounting, legal, clerical, and similar costs rea-
sonably necessary for—

(A) The preparation and presentation, including
supporting data, of settlement claims to the contracting
officer; and

(B) The
subcontracts.

(i) Reasonable costs for the storage, transportation,
protection, and disposition of property acquired or produced
for the contract.

(iii) Indirect costs related to salary and wages
incurred as settlement expenses in (i) and (ii); normally, such
indirect costs shall be limited to payroll taxes, fringe bene-
fits, occupancy costs, and immediate supervision costs.

(2) If settlement expenses are significant, a cost
account or work order shall be established to separately iden-
tify and accumulate them.

(h) Subcontractor claims. Subcontractor claims, includ-
ing the allocable portion of the claims common to the con-
tract and to other work of the contractor, are generally
allowable. An appropriate share of the contractor’s indirect
expense may be allocated to the amount of settlements with
subcontractors; provided, that the amount allocated is rea-
sonably proportionate to the relative benefits received and is
otherwise consistent with 31.201-4 and 31.203(d). The indi-
rect expense so allocated shall exclude the same and similar
costs claimed directly or indirectly as settlement expenses.

termination and settlement of

31.205-43 Trade, business, technical and professional

activity costs.

The following types of costs are allowable:

(a) Memberships in trade, business, technical, and profes-
sional organizations.

(b) Subscriptions to trade, business, professional, or other
technical periodicals.

(c) When the principal purpose of a meeting, convention,
conference, symposium, or seminar is the dissemination of
trade, business, technical or professional information or the
stimulation of production or improved productivity—

(1) Costs of organizing, setting up, and sponsoring the
meetings, conventions, symposia, etc., including rental of
meeting facilities, transportation, subsistence, and incidental
costs;

(2) Costs of attendance by contractor employees,
including travel costs (see 31.205-46); and

(3) Costs of attendance by individuals who are not
employees of the contractor, provided—

(i) Such costs are not also reimbursed to the indi-
vidual by the employing company or organization, and

(i) The individuals attendance is essential to
achieve the purpose of the conference, meeting, convention,
symposium, etc.

31.205-44 Training and education costs.

(a) Allowable costs. Training and education costs are
allowable to the extent indicated below.

(b) Vocational training. Costs of preparing and maintain-
ing a noncollege level program of instruction, including but
not limited to on-the-job, classroom, and apprenticeship
training, designed to increase the vocational effectiveness of
employees, are allowable. These costs include—

(1) Salaries or wages of trainees (excluding overtime
compensation),

(2) Salaries of the director of training and staff when
the training program is conducted by the contractor,

(3) Tuition and fees when the training is in an institu-
tion not operated by the contractor, and/or

(4) Training materials and textbooks.

(c) Part-time college level education. Allowable costs of
part-time college education at an undergraduate or postgrad-
uate level, including that provided at the contractor’s own
facilities, are limited to—

(1) Fees and tuition charged by the educational institu-
tion, or, instead of tuition, instructors’ salaries and the
related share of indirect cost of the educational institution, to
the extent that the sum thereof is not in excess of the tuition
that would have been paid to the participating educational
institution;

(2) Salaries and related costs of instructors who are
employees of the contractor;

(3) Training materials and textbooks; and

(4) Straight-time compensation of each employee for
time spent attending classes during working hours not in
excess of 156 hours per year where circumstances do not
permit the operation of classes or attendance at classes after
regular working hours. In unusual cases, the period may be
extended (see paragraph (h) of this subsection).
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(d) Full-time education. Costs of tuition, fees, training
materials and textbooks (but not subsistence, salary, or any
other emoluments) in connection with full-time education,
including that provided at the contractor’s own facilities, at a
postgraduate but not undergraduate college level, are allow-
able only when the course or degree pursued is related to the
field in which the employee is working or may reasonably be
expected to work and are limited to a total period not to
exceed 2 school years or the length of the degree program,
whichever is less, for each employee so trained.

(e) Specialized programs. Costs of attendance of up to
16 weeks per employee per year at specialized programs
specifically designed to enhance the effectiveness of manag-
ers or to prepare employees for such positions are allowable.
Such costs include enrollment fees and related charges and
employees’ salaries, subsistence, training materials, text-
books, and travel. Costs allowable under this paragraph do
not include costs for courses that are part of a degree-ori-
ented curriculum, which are only allowable pursuant to para-
graphs (c) and (d) of this subsection.

(f) Other expenses. Maintenance expense and normal
depreciation or fair rental on facilities owned or leased by
the contractor for training purposes are allowable in accor-
dance with 31.205-11, 31.205-17, 31.205-24, and 31.205-36.

(9) Grants. Grants to educational or training institutions,
including the donation of facilities or other properties, schol-
arships, and fellowships are considered contributions and are
unallowable.

(h) Advance agreements. (1) Training and education costs
in excess of those otherwise allowable under paragraphs (c)
and (d) of this subsection, including subsistence, salaries or
any other emoluments, may be allowed to the extent set forth
in an advance agreement negotiated under 31.109. To be
considered for an advance agreement, the contractor must
demonstrate that the costs are consistently incurred under an
established managerial, engineering, or scientific training
and education program, and that the course or degree pur-
sued is related to the field in which the employees are now
working or may reasonably be expected to work. Before
entering into the advance agreement, the contracting officer
shall give consideration to such factors as—

(i) The length of employees’ service with the con-
tractor;

(if) Employees' past performance and potential;

(iii) Whether employees are in formal development
programs; and

(iv) The total number of participating employees.

(2) Any advance agreement must include a provision

requiring the contractor to refund to the Government training
and education costs for employees who resign within
12 months of completion of such training or education for
reasons within an employee’s control.
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(i) Training or education costs for other than bona fide
employees. Costs of tuition, fees, textbooks, and similar or
related benefits provided for other than bona fide employees
are unallowable, except that the costs incurred for educating
employee dependents (primary and secondary level studies)
when the employee is working in a foreign country where
public education is not available and where suitable private
education is inordinately expensive may be included in over-
seas differential.

(i) Employee dependent education plans. Costs of college
plans for employee dependents are unallowable.

31.205-45 [Reserved]

31.205-46 Travel costs.

(a) Costs for transportation, lodging, meals, and inciden-
tal expenses. (1) Costs incurred by contractor personnel on
official company business are allowable, subject to the limi-
tations contained in this subsection. Costs for transportation
may be based on mileage rates, actual costs incurred, or on a
combination thereof, provided the method used results in a
reasonable charge. Costs for lodging, meals, and incidental
expenses may be based on per diem, actual expenses, or a
combination thereof, provided the method used results in a
reasonable charge.

(2) Except as provided in paragraph (a)(3) of this sub-
section, costs incurred for lodging, meals, and incidental
expenses (as defined in the regulations cited in (a)(2)(i)
through (iii) of this paragraph) shall be considered to be rea-
sonable and allowable only to the extent that they do not
exceed on a daily basis the maximum per diem rates in effect
at the time of travel as set forth in the—

(i) Federal Travel Regulations, prescribed by the
General Services Administration, for travel in the contiguous
United States, available on a subscription basis from the—

Superintendent of Documents
U.S. Government Printing Office
Washington DC 20402

Stock No. 922-002-00000-2;

(ii) Joint Travel Regulation, Volume 2, DoD Civil-
ian Personnel, Appendix A, prescribed by the Department of
Defense, for travel in Alaska, Hawaii, and outlying areas of
the United States, available on a subscription basis from
the—

Superintendent of Documents
U.S. Government Printing Office
Washington DC 20402

Stock No. 908-010-00000-1; or

(iii) Standardized Regulations (Government Civil-
ians, Foreign Areas), Section 925, “Maximum Travel Per



PART 45—GOVERNMENT PROPERTY

Sec.
45.000  Scope of part.
Subpart 45.1—General
45.101 Definitions.
45102  Policy.
45103  Responsibility and liability for Government
property.
45,104  Review and correction of contractors' property
control systems.
45105  Records of Government property.
45,106  Government property clauses.
Subpart 45.2—Competitive Advantage
45201  General.
45202  Evaluation procedures.

45.202-1 Rental equivalents.
45.202-2 Rent.
45.202-3 Other costs and savings.

45203  Postaward utilization requests.

45.204 Residual value of special tooling and special test
equipment.

45.205  Solicitation requirements.

Subpart 45.3—Providing Government Property
to Contractors

45300  Scope of subpart.
45.301 Definitions.
45.302  Providing facilities.

45.302-1 Policy.

45.302-2 Facilities contracts.

45.302-3 Other contracts.

45.302-4 Contractor use of Government-owned and
-operated test facilities.

45.302-5 Standby or layaway requirements.

45.302-6 Required Government property clauses for
facilities contracts.

45.302-7 Optional property-related clauses for facilities
contracts.

45.303  Providing material.

45.303-1 Policy.

45.303-2 Procedures.

45.304  Providing motor vehicles.
45305  [Reserved]
45306  Providing special tooling.

45.306-1 Providing existing special tooling.

45.306-2 Special tooling under cost-reimbursement
contracts.

45.306-3 Special tooling under fixed-price contracts.

45.306-4 [Reserved]

45.306-5 Contract clause.

45.307  Providing special test equipment.

45.307-1 General.

45.307-2 Acquiring special test equipment.

(FAC 2001-22)

45.307-3 Contract clause.

45.308 Providing Government production and research
property “as is.”

45.308-1 General.

45.308-2 Contract clause.

45.309 Providing Government production and research
property under special restrictions.

45.310 Providing agency-peculiar property.

45.311 Providing Government property by transfer.

Subpart 45.4—Contractor Use and Rental of
Government Property

45.400  Scope of subpart.

45401  Policy.

45.402  Authorizing use of Government production and
research property.

45403  Rental—Use and Charges clause.

45404  Rent-free use.

45405  Contracts with foreign governments or
international organizations.

45406  Use of Government production and research
property on independent research and
development programs.

45.407 Non-Government use of plant equipment.

Subpart 45.5—Management of Government
Property in the Possession of Contractors

45500  Scope of subpart.
45,501 Definitions.
45502  Contractor responsibility.

45.502-1 Receipts for Government property.
45.502-2 Discrepancies incident to shipment.

45503  Relief from responsibility.
45504  Contractor’s liability.
45505  Records and reports of Government property.

45.505-1 Basic information.

45.505-2 Records of pricing information.

45.505-3 Records of material.

45.505-4 Records of special tooling and special test
equipment.

45.505-5 Records of plant equipment.

45.505-6 Special reports of plant equipment.

45.505-7 Records of real property.

45.505-8 Records of scrap or salvage.

45.505-9 Records of related data and information.

45.505-10 Records of completed products.

45.505-11 Records of transportation and installation costs of
plant equipment.

45.505-12 Records of misdirected shipments.

45.505-13 Records of property returned for rework.

45.505-14 Reports of Government property.

45.506 Identification.

45507  Segregation of Government property.



FAC 2001-22

MAY 5, 2004

FEDERAL ACQUISITION REGULATION

45.508
45.508-1
45.508-2
45.508-3
45.509
45.509-1
45.509-2
45.510
45,511

Physical inventories.

Inventories upon termination or completion.
Reporting results of inventories.
Quantitative and monetary control.

Care, maintenance, and use.

Contractor’s maintenance program.

Use of Government property.

Property in possession of subcontractors.
Audit of property control system.

Subpart 45.6—Reporting, Reutilization, and

45.600
45.601
45.602
45.602-1
45.602-2

45-2

Disposal
Scope of subpart.
Definitions.
Reutilization of Government property.
Inventory disposal schedules.
Reutilization priorities.

45.602-3
45.602-4
45.603

45.604
45.604-1
45.604-2

45.604-3
45.604-4
45.605

45.606

45.606-1
45.606-2
45.606-3

Screening.
Interagency property transfer costs.

Abandonment, destruction or donation of excess
personal property.

Disposal of surplus property.

Disposal methods.

Abandonment, destruction, or donation of surplus
property.

Sale of surplus property.

Proceeds from sales of surplus property.
Inventory disposal reports.

Disposal of scrap.

Contractor with an approved scrap procedure.
Contractor without an approved scrap procedure.
Procedures.




FAC 2001-22 MAY 5, 2004

SUBPART 45.1—GENERAL

45.103

45.000 Scope of part.

This part prescribes policies and procedures for providing
Government property to contractors, contractors’ use and
management of Government property, and reporting, redis-
tributing, and disposing of contractor inventory. It does not
apply to providing property under any statutory leasing
authority, except as to non-Government use of plant equip-
ment under 45.407; to property to which the Government has
acquired a lien or title solely because of partial, advance, or
progress payments; or to disposal of real property.

Subpart 45.1—General

45.101 Definitions.

(@) “Contractor-acquired property,” as used in this part,
means property acquired or otherwise provided by the con-
tractor for performing a contract and to which the Govern-
ment has title.

“Government-furnished property,” as used in this part,
means property in the possession of, or directly acquired by,
the Government and subsequently made available to the con-
tractor.

“Government property,” means all property owned by or
leased to the Government or acquired by the Government
under the terms of the contract. It includes both Government-
furnished property and contractor-acquired property as
defined in this section.

“Plant equipment,” as used in this part, means personal
property of a capital nature (including equipment, machine
tools, test equipment, furniture, vehicles, and accessory and
auxiliary items) for use in manufacturing supplies, in per-
forming services, or for any administrative or general plant
purpose. It does not include special tooling or special test
equipment.

“Property,” as used in this part, means all property, both
real and personal. It includes facilities, material, special tool-
ing, special test equipment, and agency-peculiar property.

“Real property,” as used in this part, means land and rights
in land, ground improvements, utility distribution systems,
and buildings and other structures. It does not include foun-
dations and other work necessary for installing special tool-
ing, special test equipment, or plant equipment.

“Special test equipment,” as used in this part, means either
single or multipurpose integrated test units engineered,
designed, fabricated, or modified to accomplish special pur-
pose testing in performing a contract. It consists of items or
assemblies of equipment including standard or general pur-
pose items or components that are interconnected and inter-
dependent so as to become a new functional entity for special
testing purposes. It does not include material, special tooling,
facilities (except foundations and similar improvements nec-
essary for installing special test equipment), and plant equip-
ment items used for general plant testing purposes.

“Special tooling,” as used in this part, means jigs, dies, fix-
tures, molds, patterns, taps, gauges, other equipment and
manufacturing aids, all components of these items, and
replacement of these items, which are of such a specialized
nature that without substantial modification or alteration their
use is limited to the development or production of particular
supplies or parts thereof or to the performance of particular
services. It does not include material, special test equipment,
facilities (except foundations and similar improvements nec-
essary for installing special tooling), general or special
machine tools, or similar capital items.

(b) Additional definitions also applying throughout this
part appear in those subparts where the terms are most fre-
guently used.

45.102 Policy.

Contractors are ordinarily required to furnish all property
necessary to perform Government contracts. However, if con-
tractors possess Government property, agencies shall—

(a) Eliminate to the maximum practical extent any compet-
itive advantage that might arise from using such property;

(b) Require contractors to use Government property to the
maximum practical extent in performing Government con-
tracts;

(c) Permit the property to be used only when authorized;

(d) Charge appropriate rentals when the property is autho-
rized for use on other than a rent-free basis;

(e) Require contractors to be responsible and accountable
for, and keep the Government’s official records of Govern-
ment property in their possession or control (but see 45.105);

(f) Require contractors to review and provide justification
for retaining Government property not currently in use; and

(9) Ensure maximum practical reutilization of Govern-
ment property (see 45.602) within the Government.

45.103 Responsibility and liability for Government
property.

(a) Contractors are responsible and liable for Government
property in their possession, unless otherwise provided by the
contract.

(b) Generally, Government contracts do not hold contrac-
tors liable for loss of or damage to Government property when
the property is provided under—

(1) Negotiated fixed-price contracts for which the con-
tract price is not based upon an exception at 15.403-1;

(2) Cost-reimbursement contracts;
(3) Facilities contracts; or

(4) Negotiated or sealed bid service contracts performed
on a Government installation where the contracting officer
determines that the contractor has little direct control over the
Government property because it is located on a Government
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installation and is subject to accessibility by personnel other
than the contractor's employees and that by placing the risk on
the contractor, the cost of the contract would be substantially
increased.

(c) When justified by the circumstances, the contract may
require the contractor to assume greater liability for loss of or
damage to Government property than that contemplated by
the Government property clauses or the clause at 52.245 8,
Liability for the Facilities. For example, this may be the case
when the contractor is using Government property primarily
for commercial work rather than Government work.

(d) If the Government provides Government property
directly to a subcontractor, the terms of paragraph (b) of this
section shall apply to the subcontractor.

(e) Subcontractors are liable for loss of or damage to Gov-
ernment property furnished through a prime contractor. How-
ever, if the prime contract is of a type listed in paragraph
(b)(1) or (2) of this section, the prime contractor may, after
obtaining the contracting officer's consent, reduce the subcon-
tractor's liability by including in the subcontract a clause sim-
ilar to paragraph (g), Limited risk of loss, as provided in
Alternate | of the clause at 52.245-2, Government Property
(Fixed-Price Contracts), (for fixed-price contracts) or similar
to the same paragraph of the clause at 52.245-5, Government
Property (Cost-Reimbursement, Time-and-Material, or
Labor-Hour Contracts) (for cost-reimbursement contracts).
Before consenting to a clause that reduces the subcontractor's
liability, the contracting officer should ensure that the Gov-
ernment's interests are sufficiently protected.

(F) A prime contractor that provides Government property
to a subcontractor shall not be relieved of any responsibility
to the Government that the prime contractor may have under
the terms of the prime contract.

45.104 Review and correction of contractors' property
control systems.

(@) The review and approval of a contractor's property con-
trol system shall be accomplished by the agency responsible
for contract administration at a contractor's plant or installa-
tion. The review and approval of a contractor's property con-
trol system by one agency shall be binding on all other
departments and agencies based on interagency agreements.

(b) The contracting officer or the representative assigned
the responsibility as property administrator shall review con-
tractors' property control systems to ensure compliance with
the Government property clauses of the contract.

(c) The property administrator shall notify the contractor
in writing when its property control system does not comply
with Subpart 45.5 or other contract requirements and shall
request prompt correction of deficiencies. If the contractor
does not correct the deficiencies within a reasonable period,
the property administrator shall request action by the con-
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tracting officer administering the contract. The contracting
officer shall—

(1) Notify the contractor in writing of any required cor-
rections and establish a schedule for completion of actions;

(2) Caution the contractor that failure to take the
required corrective actions within the time specified will
result in withholding or withdrawing system approval; and

(3) Advise the contractor that its liability for loss of or
damage to Government property may increase if approval is
withheld or withdrawn.

45.105 Records of Government property.

(a) Contractor records of Government property established
and maintained under the terms of the contract are the Gov-
ernment's official Government property records. Duplicate
official records shall not be furnished to or maintained by
Government personnel, except as provided in paragraph (b)
of this section.

(b) Contracts may provide for the contracting office to
maintain the Government's official Government property
records when the contracting office retains contract adminis-
tration and Government property is furnished to a contrac-
tor—

(1) For repair or servicing and return to the shipping
organization;

(2) For use on a Government installation;

(3) Under a local support service contract;

(4) Under a contract with a short performance period; or

(5) When otherwise determined by the contracting
officer to be in the Government's interest.

45.106 Government property clauses.

This section prescribes the principal Government property
clauses. Other clauses pertaining to Government property are
prescribed in Subpart 45.3.

(@) The contracting officer shall insert the clause at
52.245-1, Property Records, in solicitations and contracts
when the conditions in 45.105(b) exist and the Government
maintains the Government's official Government property
records.

(b)(1) The contracting officer shall insert the clause at
52.245-2, Government Property (Fixed-Price Contracts), in
solicitations and contracts when a fixed-price contract is con-
templated, except as provided in paragraphs (d) and (e) of this
section.

(2) If the contract is—

(i) A negotiated fixed-price contract for which prices
are not based on an exception at 15.403-1; or

(if) A fixed-price service contract which is per-
formed primarily on a Government installation, provided the
contracting officer determines it to be in the best interest of
the Government (see 45.103(b)(4)), the contracting officer
shall use the clause with its Alternate I.



FAC 2001-22 MAY 5, 2004
SUBPART 45.5—MANAGEMENT OF GOVERNMENT PROPERTY IN THE

POSSESSION OF CONTRACTORS

45.502

Subpart 45.5—Management of Government
Property in the Possession of Contractors

45.500 Scope of subpart.

This subpart prescribes the minimum requirements con-
tractors must meet in establishing and maintaining control
over Government property. It applies to contractors organized
for profit and, except as otherwise noted, to non-profit orga-
nizations. In order for the special requirements in this subpart
governing nonprofit organizations to apply, the contract must
identify the contractor as a nonprofit organization. If there is
any inconsistency between this subpart and the terms of the
contract under which the Government property is provided,
the terms of the contract shall govern.

45,501 Definitions.

“Accessory item,” as used in this subpart, means an item
that facilitates or enhances the operation of plant equipment
but which is not essential for its operation.

“Agency-peculiar property” (see 45.301).

“Auxiliary item,” as used in this subpart, means an item
without which the basic unit of plant equipment cannot oper-
ate.

“Contractor-acquired property” (see 45.101).

“Custodial records,” as used in this subpart, means written
memoranda of any kind, such as requisitions, issue hand
receipts, tool checks, and stock record books, used to control
items issued from tool cribs, tool rooms, and stockrooms.

“Discrepancies incident to shipment,” as used in this sub-
part, means all deficiencies incident to shipment of Govern-
ment property to or from a contractor’s facility whereby
differences exist between the property purported to have been
shipped and property actually received. Such deficiencies
include loss, damage, destruction, improper status and condi-
tion coding, errors in identity or classification, and improper
consignment.

“Facilities” (see 45.301).

“Government-furnished property” (see 45.101).

“Government property” (see 45.101).

“Individual item record,” as used in this subpart, means a
separate card, form, document or specific line(s) of computer
data used to account for one item of property.

“Material” (see 45.301).

“Nonprofit organization” (see 45.301).

“Plant equipment” (see 45.101).

“Property administrator,” as used in this subpart, means an
authorized representative of contracting officer assigned to
administer the contract requirements and obligations relating
to Government property.

“Real property” (see 45.101).

“Salvage,” as used in this subpart, means property that,
because of its worn, damaged, deteriorated, or incomplete
condition or specialized nature, has no reasonable prospect of

sale or use as serviceable property without major repairs, but
has some value in excess of its scrap value.

“Special test equipment” (see 45.101).

“Special tooling” (see 45.101).

“Stock record,” as used in this subpart, means a perpetual
inventory record which shows by nomenclature the quantities
of each item received and issued and the balance on hand.

“Summary record,” as used in this subpart, means a sepa-
rate card, form, document or specific line(s) of computer data
used to account for multiple quantities of a line item of special
tooling, special test equipment, or plant equipment costing
less than $5,000 per unit.

“Utility distribution system,” as used in this subpart,
includes distribution and transmission lines, substations, or
installed equipment forming an integral part of the system by
which gas, water, steam, electricity, sewerage, or other utility
services are transmitted between the outside building or struc-
ture in which the services are used and the point of origin, dis-
posal, or connection with some other system. It does not
include communication services.

“Work-in-process,” as used in this subpart, means material
that has been released to manufacturing, engineering, design
or other services under the contract and includes undelivered
manufactured parts, assemblies, and products, either com-
plete or incomplete.

45.502 Contractor responsibility.

(a) The contractor is directly responsible and accountable
for all Government property in accordance with the require-
ments of the contract. This includes Government property in
the possession or control of a subcontractor. The contractor
shall establish and maintain a system in accordance with this
subpart to control, protect, preserve, and maintain all Govern-
ment property. This property control system shall be in writ-
ing unless the property administrator determines that
maintaining a written system is unnecessary. The system shall
be reviewed and, if satisfactory, approved in writing by the
property administrator.

(b) The contractor shall maintain and make available the
records required by this subpart and account for all Govern-
ment property until relieved of that responsibility. The con-
tractor shall furnish all necessary data to substantiate any
request for relief from responsibility.

(c)(1) The contractor shall be responsible for the control of
Government property under this Subpart 45.5 upon—

(i) Delivery of Government-furnished property into
its custody or control,;

(ii) Delivery, when property is purchased by the con-
tractor and the contract calls for reimbursement by the Gov-
ernment (this requirement does not alter or modify
contractual requirements relating to passage of title);
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(i) Approval of its claim for reimbursement by the
Government or upon issuance for use in contract perfor-
mance, whichever is earlier, of property withdrawn from con-
tractor-owned stores and charged directly to the contract; or

(iv) Acceptance of title by the Government when
title is acquired pursuant to specific contract clauses or as a
result of change orders or contract termination.

(2) Property to which the Government has acquired a
lien or title solely as a result of advance, progress, or partial
payments is not subject to the requirements of this subpart.

(d) The contractor shall require subcontractors provided
Government property under the prime contract to comply
with the requirements of this subpart. Procedures for assuring
subcontractor compliance shall be included in the contractor’s
property control system. Where the property administrator
assigned to the contract has requested supporting property
administration from another contract administration office,
the contractor may accept the system approval of the support-
ing property administrator instead of performing duplicative
actions to assure the subcontractor’s compliance.

(e) If the property administrator finds any portion of the
contractor’s property control system to be inadequate, the
contractor must take any necessary corrective action before
the system can be approved. If the contractor and property
administrator cannot agree regarding the adequacy of control
and corrective action, the matter shall be referred to the con-
tracting officer.

() When Government property (excluding misdirected
shipments, see 45.505-12) is disclosed to be in the possession
or control of the contractor but not provided under any con-
tract, the contractor shall promptly—

(1) Record such property according to the established
property control procedure; and

(2) Furnish to the property administrator all known cir-
cumstances and data pertaining to its receipt and a statement
as to whether there is a need for its retention.

(9) The contractor shall promptly report all Government
property in excess of the amounts needed to complete full per-
formance under the contracts providing it or authorizing its
use.

(h) When unrecorded Government property is found, both
the cause of the discrepancy and actions taken or needed to
prevent recurrence shall be determined and reported to the
property administrator.

45.502-1 Receipts for Government property.

The contractor shall furnish written receipts for all or spec-
ified classes of Government property only when the property
administrator deems it essential for maintaining minimum
acceptable property controls. If evidence of receipt is required
for contractor-acquired property, the contractor shall provide
it before submitting its request for payment for the property.
For Government-furnished property, the contractor shall pro-
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vide the required receipt immediately upon receipt of the
property.

45.502-2 Discrepancies incident to shipment.

(a) Government-furnished property. If overages, short-
ages, or damages are discovered upon receipt of Government-
furnished property, the contractor shall provide a statement of
the condition and apparent causes to the property administra-
tor and to other activities specified in the approved property
control system. Only that quantity of property actually
received will be recorded on the official records.

(b) Contractor-acquired property. The contractor shall
take all actions necessary in adjusting overages, shortages, or
damages in shipment of contractor-acquired property from a
vendor or supplier. However, when the shipment has moved
by Government bill of lading and carrier liability is indicated,
the contractor shall report the discrepancy in accordance with
paragraph (a) of this subsection.

45.503 Relief from responsibility.

(a) Unless the contract or contracting officer provides
otherwise, the contractor shall be relieved of property control
responsibility for Government property by—

(1) Reasonable and proper consumption of property in
the performance of the contract as determined by the property
administrator;

(2) Retention by the contractor, with the approval of the
contracting officer, of property for which the Government has
received consideration;

(3) The authorized sale of property, provided the pro-
ceeds are received by or credited to the Government;

(4) Shipment from the contractor’s plant, under Gov-
ernment instructions, except when shipment is to a subcon-
tractor or other location of the contractor; or

(5) A determination by the contracting officer of the
contractor’s liability for any property that is lost, damaged,
destroyed, or consumed in excess of that normally anticipated
in a manufacturing or processing operation, if—

(i) The determination is furnished to the contractor
in writing;

(ii) The Government is reimbursed where required
by the determination; and

(iii) Property rendered unserviceable by damage is
properly disposed of, and the determination is cross-
referenced to the shipping or other documents evidencing
disposal.

(b) Nonprofit organizations are relieved of responsibility
for Government property when title to the property is trans-
ferred to the contractor (see 35.014).

45.504 Contractor’s liability.
() Subject to the terms of the contract and the circum-
stances surrounding the particular case, the contractor may be
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Subpart 45.6—Reporting, Reutilization, and
Disposal

45.600 Scope of subpart.

This subpart establishes policies and procedures for the
reporting, reutilization, and disposal of Government property
excess to contracts and of property that forms the basis of a
claim against the Government (e.g., termination inventory
under fixed-price contracts). This subpart does not apply to
the disposal of real property or to property for which the Gov-
ernment has a lien or title solely as a result of advance or
progress payments that have been liquidated.

45.601 Definitions.
As used in this subpart—

“Common item” means material that is common to the
applicable Government contract and the contractor’s other
work.

“Demilitarization” means rendering a product designated
for demilitarization unusable for, and not restorable to, the
purpose for which it was designed or is customarily used.

“Precious metals” means silver, gold, platinum, palladium,
iridium, osmium, rhodium, and ruthenium.

“Sensitive property” means property potentially danger-
ous to the public safety or security if stolen, lost, or misplaced,
or that shall be subject to exceptional physical security, pro-
tection, control, and accountability such as classified prop-
erty, weapons, ammunition, explosives, controlled
substances, radioactive materials, hazardous materials or
wastes, or precious metals.

“Surplus property” means excess personal property not
required by any Federal agency as determined by the Admin-
istrator of General Services (GSA).

45.602 Reutilization of Government property.

This section is applicable to the reutilization, including
transfer and donation, of Government property that is not
required for continued performance of a Government con-
tract. Except for 45.602-1, this section does not apply to scrap
other than scrap aircraft parts.

45.602-1 Inventory disposal schedules.

(a) Plant clearance officers should review and accept, or
return for correction, inventory disposal schedules within 10
days following receipt from a contractor. Schedules that are
completed in accordance with the instructions for Standard
Form 1428 should be accepted.

(b) Plant clearance officers shall—

(1) Use Standard Form 1423 to verify, in accordance
with agency procedures, accepted schedules within 20 days
following acceptance;

(2) Require a contractor to correct any discrepancies
found during verification;

(3) Require a contractor to correct any failure to com-
plete predisposal requirements of the contract; and

(4) Provide the contractor disposition instructions for
property identified on an acceptable inventory disposal
schedule within 120 days. A failure to provide timely dispo-
sition instructions might entitle the contractor to an equitable
adjustment.

(c) Contractors shall obtain the plant clearance officer’s
approval to remove Government property from an inventory
disposal schedule.

(1) Plant clearance officers should approve removal
when—

(i) The contractor wishes to purchase a contractor-
acquired or contractor-produced item at acquisition cost and
credit the contract;

(ii) The contractor is able to return unused property
to the supplier at fair market value and credit the contract
(less, if applicable, a reasonable restocking fee that is consis-
tent with the supplier’s customary practices);

(iii) The Government has authorized the contractor
to use the property on another Government contract; or

(iv) The contractor has requested continued use of
Government property, and the plant clearance officer has
consulted with the appropriate program and technical person-
nel.

(2) If the screening process (see 45.602-3) has not
begun, the plant clearance officer shall adjust the schedule or
return the schedule to the contractor for correction. If screen-
ing has begun, the plant clearance officer shall promptly
notify the activity performing the screening that the items
should be removed from the screening process.

45.602-2 Reutilization priorities.

Plant clearance officers shall initiate reutilization actions
using the highest priority method appropriate for the property.
Authorized methods, listed in descending order from highest
to lowest priority, are—

(a) Reuse within the agency (see 45.603 for circumstances
under which excess personal property may be abandoned,
destroyed, or donated);

(b) Transfer of educationally useful equipment, with GSA
approval, to other Federal agencies that have expressed a need
for the property;

(c) Transfer of educationally useful equipment to schools
and nonprofit organizations (see Executive Order 12999,
Educational Technology: Ensuring Opportunity For All Chil-
dren In The Next Century, April 17, 1996), and 15 U.S.C.
3710(i);

(d) Reuse within the Federal Government; and

(e) Donation to an eligible donee designated by GSA.

45.6-1
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45.602-3 Screening.

The screening period begins upon the plant clearance
officer’s acceptance of an inventory disposal schedule. The
plant clearance officer shall determine whether standard or
special screening is appropriate and initiate screening actions.

(a) Standard screening. The standard screening period is
46 days.

(1) First through twentieth day—Screening by the con-
tracting agency. The contracting agency has 20 days to
screen property reported on the inventory disposal schedule
for: other use within the agency; transfer of educationally
useful equipment to other Federal agencies that have
expressed a need for the property; and transfer of education-
ally useful equipment to schools and nonprofit organizations
if a Federal agency has not expressed a need for the property.
Excess personal property, meeting the conditions of 45.603,
may be abandoned, destroyed, or donated to public bodies.
No later than the 21st day, the plant clearance officer shall
submit four copies of the revised schedules and Standard
Form (SF) 120, Report of Excess Personal Property, or an
electronic equivalent to GSA (see 41 CFR 102-36.215).

(2) Twenty-first through forty-sixth day (21 days con-
current screening plus 5 days donation processing).—

(i) Screening by other Federal agencies. GSA will
normally honor requests for transfers of property on a first-
come-first-served basis through the 41st day. When a request
is honored, the GSA regional office shall promptly transmit
to the plant clearance officer an approved transfer order that
includes shipping instructions.

(ii) Screening for possible donation. Screening for
donation is also completed during days 21 through 41. Prop-
erty is not available for allocation to donees until after the
completion of screening. Days 42 through 46 are reserved for
GSA to make such allocation.

(3) Screening period transfer request. If an agency
receives an intra-agency transfer request during the screening
periods described in paragraph (a)(2) of this subsection, the
plant clearance officer shall request GSA approval to with-
draw the item from the inventory disposal schedule.

(b) Special screening requirements.—(1) Special tooling
and special test equipment without commercial components.
Agencies shall follow the procedures in paragraph (a) of this
subsection. This property owned by the Department of
Defense (DoD) or the National Aeronautics and Space
Administration (NASA) may be screened for reutilization
only within these agencies.

(2) Special test equipment with commercial compo-
nents.— (i) Agencies shall complete the screening required
by paragraph (a) of this subsection. If an agency has no fur-
ther need for the property and the contractor has not expressed
an interest in using or acquiring the property by annotating the
inventory disposal schedule, the plant clearance officer shall
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forward the inventory disposal schedule to the GSA regional
office that serves the region in which the property is located.

(ii) If the contractor has expressed an interest in
using the property on another Government contract, the plant
clearance officer shall contact the contracting officer for that
contract. If the contracting officer concurs with the proposed
use, the contracting officer for the contract under which the
property is accountable shall transfer the property’s account-
ability to that contract. If the contracting officer does not con-
cur with the proposed use, the plant clearance officer shall
deny the contractor’s request and shall continue the screening
process.

(iii) If the property is contractor-acquired or pro-
duced, and the contractor or subcontractor has expressed an
interest in acquiring the property, and no other party
expresses an interest during agency or GSA screening, the
property may be sold to the contractor or subcontractor at
acquisition cost.

(3) Printing equipment.  Agencies shall report all
excess printing equipment to the Public Printer, Government
Printing Office, North Capitol and H Streets, NW, Washing-
ton, DC 20401, after screening within the agency (see 44
U.S.C. 312). If the Public Printer does not express a need for
the equipment within 21 days, the agency shall submit the
report to GSA for further use and donation screening as
described in paragraph (a) of this subsection.

(4) Non-nuclear hazardous materials, hazardous
wastes, and classified items. These items shall be screened in
accordance with agency procedures. Report non-nuclear haz-
ardous materials to GSA if the agency has no requirement for
them.

(5) Nuclear materials. The possession, use, and trans-
fer of certain nuclear materials are subject to the regulatory
controls of the Nuclear Regulatory Commission (NRC).
Contracting activities shall screen excess nuclear materials in
the following categories:

(i) By-product material. Any radioactive material
(except special nuclear material) yielded in or made radioac-
tive by exposure to the radiation incident to producing or
using special nuclear material.

(ii) Source material. Uranium or thorium, or any
combination thereof, in any physical or chemical form; or
ores that contain by weight one-twentieth of 1 percent (0.05
percent) or more of uranium, thorium, or any combination
thereof. Source material does not include special nuclear
material.

(iii) Special nuclear material. Plutonium, Uranium
233, Uranium enriched in the isotope 233 or in the isotope
235, any other material that the NRC determines to be special
nuclear material (but not including source material); or any
material artificially enriched by any nuclear material.
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45.602-4 Interagency property transfer costs.

Agencies whose property is transferred to other agencies
shall not be reimbursed for the property in any manner unless
the circumstances of FMR 102-36.285 (41 CFR 102-36.285)
apply. The agency receiving the property shall pay any trans-
portation costs that are not the contractor’s responsibility and
any costs to pack, crate, or otherwise prepare the property for
shipment. The contract administration office shall process
appropriate contract modifications. To accelerate plant clear-
ance, the receiving agency shall promptly furnish funding
data, and transfer or shipping documents to the contract
administration office.

45.603 Abandonment, destruction or donation of excess
personal property.

(@) Plant clearance officers may abandon, destroy, or
donate to public bodies excess property that is not sensitive
property and does not require demilitarization.

(b) Plant clearance officers may abandon sensitive prop-
erty that does not require demilitarization, with contractor
consent, provided appropriate instructions are provided with
respect to the proper care, handling, and disposal of the prop-
erty.

(c) The Government may donate excess personal property
to eligible donees in lieu of abandonment if the Government
will not bear any of the costs incident to a donation.

(d)(1) Before abandoning, destroying, or donating excess
personal property, the plant clearance officer shall determine
in writing that the property does not constitute a danger to
public health or welfare and—

(i) The property has no residual monetary value; or
(ii) The estimated cost to sell the property, including
advertising, storage, and other costs associated with making
the sale, is greater than the probable sale proceeds; and
(2) A Government reviewing official shall approve all
written determinations for abandonment and destruction
actions.

45.604 Disposal of surplus property.

45.604-1 Disposal methods.

(a) Except as provided in paragraphs (b) and (c) of this sub-
section, surplus property that has completed screening in
accordance with 45.602-3(a) shall be sold in accordance with
45.604-3 or abandoned, destroyed, or donated to public bod-
ies in accordance with 45.604-2.

(b) The following property that GSA has declared surplus
or not required to be screened by GSA shall be disposed of in
accordance with agency procedures:

(1) Classified items.
(2) Nonnuclear hazardous materials or hazardous
wastes.

(3) Property that contains precious metals or requires
demilitarization.
(4) Government property physically located outside the
United States or its possessions (see 40 U.S.C. 701-705).
(c) Nuclear materials (see 45.602-3(b)(5)) shall be dis-
posed of in accordance with NRC or applicable state licenses,
applicable Federal regulations, and agency regulations.

45.604-2 Abandonment, destruction, or donation of
surplus property.

(a) Plant clearance officers may abandon, destroy, or
donate to public bodies surplus property that is not sensitive
property, and does not require demilitarization.

(b) Plant clearance officers may abandon sensitive prop-
erty that does not require demilitarization, with contractor
consent, provided appropriate instructions are provided with
respect to the proper care, handling, and disposal of the prop-
erty.

(c) The Government may donate surplus property to eligi-
ble donees in lieu of abandonment if the Government will not
bear any of the costs incident to donation.

(d) Before abandoning, destroying, or donating surplus
property, the plant clearance officer shall determine in writing
that the property does not constitute a danger to public health
or welfare and—

(1) The property has no residual monetary value; or

(2) The estimated cost to sell the property, including
advertising, storage, and other costs associated with making
the sale, is greater than the probable sale proceeds.

45.604-3 Sale of surplus property.

Policy for the sale of surplus property is contained in the
Federal Property Management Regulations, at Part 101-45
(41 CFR part 101-45). Agencies may specify implementing
procedures.

45.604-4 Proceeds from sales of surplus property.

Proceeds of any sale are to be credited to the Treasury of
the United States as miscellaneous receipts, unless otherwise
authorized by statute or the contract or any subcontract there-
under authorizes the proceeds to be credited to the price or
cost of the work (40 U.S.C. 571 and 574).

45.605 Inventory disposal reports.

The plant clearance officer shall promptly prepare an SF
1424, Inventory Disposal Report, following disposition of the
property identified on an inventory disposal schedule or scrap
list and the crediting of any related proceeds. The report shall
identify any lost, stolen, damaged, destroyed, or otherwise
unaccounted for property and any changes in quantity or
value of the property made by the contractor after submission
of the initial inventory disposal schedule. The report shall be
addressed to the administrative contracting officer or, for ter-

45.6-3
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mination inventory, to the termination contracting officer,
with a copy to the property administrator.

45.606 Disposal of scrap.

45.606-1 Contractor with an approved scrap procedure.

(a) The contractor may dispose of scrap resulting from pro-
duction or testing under this contract without Government
approval. However, if the scrap requires demilitarization or
is sensitive property, then the contractor shall submit the scrap
on an inventory disposal schedule.

(b) For scrap from other than production or testing, the
contractor may prepare scrap lists in lieu of inventory disposal
schedules (provided such lists are consistent with the
approved scrap procedures) except that inventory disposal
schedules shall be submitted for scrap aircraft or aircraft parts
and scrap that—

(1) Requires demilitarization;

(2) Is a classified item;

(3) Is generated from classified items;

(4) Contains hazardous materials or hazardous wastes;
(5) Contains precious metals; or

(6) Is dangerous to the public health, safety, or welfare.

* * *

45.6-4

45.606-2  Contractor without an approved scrap
procedure.
The contractor shall submit an inventory disposal schedule
for all scrap.

45.606-3 Procedures.

(a) The plant clearance officer shall process inventory dis-
posal schedules in accordance with 45.602-1.

(b) The plant clearance officer shall—

(1) Accept, reject, or return for correction scrap lists
within 10 days following receipt;

(2) Accept scrap lists that are consistent with a contrac-
tor’s approved scrap procedure, correctly identify the con-
tracts under which the scrap is accountable, and correctly
identify the scrap’s quantity and condition;

(3) Use Standard Form 1423 to verify accepted scrap
lists, in accordance with agency procedures;

(4) Require a contractor to correct any discrepancies
found during verification; and

(5) Provide disposition instructions to the contractor
within 45 days following Government acceptance of a scrap
list. If the plant clearance officer does not provide disposition
instructions within that period, the contractor may dispose of
scrap identified on a scrap list without further Government
approval.

* * *
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49.000 Scope of part.

This part establishes policies and procedures relating to the
complete or partial termination of contracts for the
convenience of the Government or for default. It prescribes
contract clauses relating to termination and excusable delay
and includes instructions for using termination and settlement
forms.

49.001 Definitions.

As used in this part—

“Other work” means any current or scheduled work of the
contractor, whether Government or commercial, other than
work related to the terminated contract.

“Plant clearance period”, as used in this subpart, means the
period beginning on the effective date of contract completion
or termination and ending 90 days (or such longer period as
may be agreed to) after receipt by the contracting officer of
acceptable inventory schedules for each property classifica-
tion. The final phase of the plant clearance period means that
period after receipt of acceptable inventory schedules.

“Settlement agreement” means a written agreement in the
form of a contract modification settling all or a severable por-
tion of a settlement proposal.

“Settlement proposal” means a proposal for effecting set-
tlement of a contract terminated in whole or in part, submitted
by a contractor or subcontractor in the form, and supported by
the data, required by this part. A settlement proposal is
included within the generic meaning of the word “claim”
under false claims acts (see 18 U.S.C. 287 and 31 U.S.C.
3729).

“Unsettled contract change” means any contract change or
contract term for which a definitive modification is required
but has not been executed.

49.002 Applicability.

(a) This part applies to contracts that provide for termina-
tion for the convenience of the Government or for the default
of the contractor (see also 13.302-4).

(b) Contractors shall use this part, unless inappropriate, to
settle subcontracts terminated as a result of modification of
prime contracts. The contracting officer shall use this part as
a guide in evaluating settlements of subcontracts terminated
for the convenience of a contractor whenever the settlement
will be the basis of a proposal for reimbursement from the
Government under a cost-reimbursement contract.

(c) The contracting officer may use this part in determining
an equitable adjustment resulting from a modification under
the Changes clause of any contract, except cost-reimburse-
ment contracts.

(d) When action to be taken or authority to be exercised
under this part depends upon the “amount” of the settlement
proposal, that amount shall be determined by deducting from

the gross settlement proposed the amounts payable for com-
pleted articles or work at the contract price and amounts for
the settlement of subcontractor settlement proposals. Credits
for retention or other disposal of termination inventory and
amounts for advance or partial payments shall not be
deducted.

Subpart 49.1—General Principles

49.100 Scope of subpart.

(a) This subpart deals with—

(1) The authority and responsibility of contracting
officers to terminate contracts in whole or in part for the con-
venience of the Government or for default;

(2) Duties of the contractor and the contracting officer
after issuance of the notice of termination;

(3) General procedures for the settlement of terminated
contracts; and

(4) Settlement agreements.

(b) Additional principles applicable to the termination for
convenience and settlement of fixed-price and cost-reim-
bursement contracts are included in Subparts 49.2 and 49.3.
Additional principles applicable to the termination of con-
tracts for default are included in Subpart 49.4.

49.101 Authorities and responsibilities.

(a) The termination clauses or other contract clauses
authorize contracting officers to terminate contracts for con-
venience, or for default, and to enter into settlement agree-
ments under this regulation.

(b) The contracting officer shall terminate contracts,
whether for default or convenience, only when it is in the
Government’s interest. The contracting officer shall effect a
no-cost settlement instead of issuing a termination notice
when—

(2) It is known that the contractor will accept one,

(2) Government property was not furnished, and

(3) There are no outstanding payments, debts due the
Government, or other contractor obligations.

(c) When the price of the undelivered balance of the con-
tract is less than $5,000, the contract should not normally be
terminated for convenience but should be permitted to run to
completion.

(d) After the contracting officer issues a notice of termina-
tion, the termination contracting officer (TCO) is responsible
for negotiating any settlement with the contractor, including
a no-cost settlement if appropriate. Auditors and TCO's shall
promptly schedule and complete audit reviews and negotia-
tions, giving particular attention to the need for timely action
on all settlements involving small business concerns.

(e) If the same item is under contract with both large and
small business concerns and it is necessary to terminate for
convenience part of the units still to be delivered, preference

49.1-1
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shall be given to the continuing performance of small busi-
ness contracts over large business contracts unless the chief
of the contracting office determines that this is not in the Gov-
ernment’s interest.

(f) The contracting officer is responsible for the release of
excess funds resulting from the termination unless this
responsibility is specifically delegated to the TCO.

49.102 Notice of termination.

(@) General. The contracting officer shall terminate con-
tracts for convenience or default only by a written notice to
the contractor (see 49.601). When the notice is mailed, it shall
be sent by certified mail, return receipt requested. When the
contracting office arranges for hand delivery of the notice, a
written acknowledgement shall be obtained from the contrac-
tor. The notice shall state—

(1) That the contract is being terminated for the conve-
nience of the Government (or for default) under the contract
clause authorizing the termination;

(2) The effective date of termination;

(3) The extent of termination;

(4) Any special instructions; and

(5) The steps the contractor should take to minimize the
impact on personnel if the termination, together with all other
outstanding terminations, will result in a significant reduction
in the contractor’s work force (see paragraph (g) of the notice
in 49.601-2). If the termination notice is by telegram, include
these “steps” in the confirming letter or modification.

(b) Distribution of copies. The contracting officer shall
simultaneously send the termination notice to the contractor,
and a copy to the contract administration office and to any
known assignee, guarantor, or surety of the contractor.

(c) Amendment of termination notice. The contracting
officer may amend a termination notice to—

(1) Correct nonsubstantive mistakes in the notice;

(2) Add supplemental data or instructions; or

(3) Rescind the notice if it is determined that items ter-
minated had been completed or shipped before the contrac-
tor’s receipt of the notice.

(d) Reinstatement of terminated contracts. Upon written
consent of the contractor, the contracting office may reinstate
the terminated portion of a contract in whole or in part by
amending the notice of termination if it has been determined
in writing that—

(1) Circumstances clearly indicate a requirement for the
terminated items; and
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(2) Reinstatement is advantageous to the Government.

49.103 Methods of settlement.

Settlement of terminated cost-reimbursement contracts
and fixed-price contracts terminated for convenience may be
effected by (2) negotiated agreement, (b) determination by the
TCO, (c) costing-out under vouchers using SF 1034, Public
Voucher for Purchases and Services Other Than Personal, for
cost-reimbursement contracts (as prescribed in Subpart 49.3),
or (d) a combination of these methods. When possible, the
TCO should negotiate a fair and prompt settlement with the
contractor. The TCO shall settle a settlement proposal by
determination only when it cannot be settled by agreement.

49.104 Duties of prime contractor after receipt of notice
of termination.

After receipt of the notice of termination, the contractor
shall comply with the notice and the termination clause of the
contract, except as otherwise directed by the TCO. The notice
and clause applicable to convenience terminations generally
require that the contractor—

(a) Stop work immediately on the terminated portion of the
contract and stop placing subcontracts thereunder;

(b) Terminate all subcontracts related to the terminated
portion of the prime contract;

(c) Immediately advise the TCO of any special circum-
stances precluding the stoppage of work;

(d) Perform the continued portion of the contract and sub-
mit promptly any request for an equitable adjustment of price
for the continued portion, supported by evidence of any
increase in the cost, if the termination is partial;

(e) Take necessary or directed action to protect and pre-
serve property in the contractor’s possession in which the
Government has or may acquire an interest and, as directed
by the TCO, deliver the property to the Government;

(f) Promptly notify the TCO in writing of any legal pro-
ceedings growing out of any subcontract or other commit-
ment related to the terminated portion of the contract;

(g) Settle outstanding liabilities and proposals arising out
of termination of subcontracts, obtaining any approvals or rat-
ifications required by the TCO;

(h) Promptly submit the contractor’s own settlement pro-
posal, supported by appropriate schedules; and

(i) Dispose of termination inventory, as directed or autho-
rized by the TCO.
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(1) Affect the Government’s right to require the termi-
nation of the subcontract; or

(2) Increase the obligation of the Government beyond
what it would have been if the subcontract had contained an
appropriate clause.

(c) In any case, the reasonableness of the prime contrac-
tor’s settlement with the subcontractor should normally be
measured by the aggregate amount due under paragraph (f) of
the subcontract termination clause suggested in 49.502(e).
The TCO shall allow reimbursement in excess of that amount
only in unusual cases and then only to the extent that the terms
of the subcontract did not unreasonably increase the rights of
the subcontractor.

49.108-3 Settlement procedure.

(@) Contractors shall settle with subcontractors in general
conformity with the policies and principles relating to settle-
ment of prime contracts in this subpart and Subparts 49.2 or
49.3. However, the basis and form of the subcontractor’s set-
tlement proposal must be acceptable to the prime contractor
or the next higher tier subcontractor. Each settlement must be
supported by accounting data and other information sufficient
for adequate review by the Government. In no event will the
Government pay the prime contractor any amount for loss of
anticipatory profits or consequential damages resulting from
the termination of any subcontract (but see 49.108-5).

(b) Except as provided in 49.108-4, the TCO shall require
that—

(1) All subcontractor termination inventory be disposed
of and accounted for in accordance with the procedures con-
tained in paragraphs (i) and (j) of the clause at 52.245-2, Gov-
ernment Property (Fixed-Price Contracts), and paragraphs (i)
and (j) of the clause at 52.245-5, Government Property (Cost-
Reimbursement, Time-and-Material, or Labor-Hour Con-
tracts); and

(2) The prime contractor submit, for approval or ratifi-
cation, all termination settlements with subcontractors.

(c) The TCO shall promptly examine each subcontract set-
tlement received to determine that the subcontract termina-
tion was made necessary by the termination of the prime
contract (or by issuance of a change order—see 49.002(b)).
The TCO will also determine if the settlement was arrived at
in good faith, is reasonable in amount, and is allocable to the
terminated portion of the contract (or, if allocable only in part,
that the proposed allocation is reasonable). In considering the
reasonableness of any subcontract settlement, the TCO shall
generally be guided by the provisions of this part relating to
the settlement of prime contracts, and shall comply with any
applicable requirements of 49.107 and 49.111 relating to
accounting and other reviews. After the examination, the
TCO shall notify the contractor in writing of—

(1) Approval or ratification, or

(2) The reasons for disapproval.

49.108-4  Authorization for subcontract settlements
without approval or ratification.

(a)(1) The TCO may, upon written request, give written
authorization to the prime contractor to conclude settlements
of subcontracts terminated in whole or in part without
approval or ratification when the amount of settlement (see
49.002(d)) is $100,000 or less, if—

(i) The TCO is satisfied with the adequacy of the
procedures used by the contractor in settling settlement pro-
posals, including proposals for retention, sale, or other dis-
posal of termination inventory of the immediate and lower tier
subcontractors (the TCO shall obtain the advice and recom-
mendations of—

(A) The appropriate audit agency relating to the
adequacy of the contractor’s audit administration, including
personnel, and

(B) The cognizant plant clearance officer relating
to the adequacy of the contractor’s procedures and personnel
for the administration of property disposal matters);

(ii) Any termination inventory included in determin-
ing the amount of the settlement will be disposed of as
directed by the prime contractor, except that the disposition of
the inventory shall not be subject to—

(A) Review by the TCO under 49.108-3(c); or

(B) The screening requirements in 45.602-3; and

(iii) A certificate similar to the certificate in the
settlement proposal form in 49.602-1(a) will accompany the
settlement.

(2) Except as provided in paragraph (a)(4) of this sec-
tion, authority granted to a prime contractor under paragraph
(2)(1) of this section by any TCO shall apply to all Executive
agencies’ prime contracts that are terminated, or modified by
change orders.

(3) Except as provided in paragraph (a)(4) of this sec-
tion, the TCO shall accept, as part of the prime contractor’s
settlement proposal, settlements of terminated lower tier sub-
contracts concluded by any of the prime contractor’s immedi-
ate or lower tier subcontractors who have been granted
authority as prime contractors to settle subcontracts; pro-
vided, that the settlement is within the limit of the authority.
Authorization to settle proposals of lower tier subcontractors
shall not be granted directly to subcontractors. However, a
prime contractor authorized to approve subcontractor settle-
ments may also exercise this authority in its capacity as a sub-
contractor, with respect to its terminated subcontracts and
orders. When exercising this authority as a subcontractor, the
contractor shall notify the purchaser.

(4) The provisions of paragraphs (a)(1), (2), and (3) of
this section shall not apply to contracts under the administra-
tion of any contracting officer if the contracting officer so
notifies the prime contractor concerned. This notice shall

(i) Be in writing, and

(i) If paragraph (a)(3) of this section is involved,
specify any subcontractor affected.

49.1-5
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(b) Section 45.602 shall apply to disposal of completed end
items allocable to the terminated subcontract. However, these
items may be disposed of without review by the TCO under
49.108-3 and without screening under 45.602-3, if the items
do not require demilitarization and the total amount (at the
subcontract price) when added to the amount of the settlement
does not exceed the amount authorized under this subsection.

(c) A TCO granting the authorization in paragraph (a)(1)
of this section shall periodically (at least annually) make a
selective review of settlements and settlement procedures to
determine if the contractor is making adequate reviews and
fair settlements, and whether the authorization should remain
in effect. The TCO shall obtain the advice and recommenda-
tions of the appropriate audit agency and the cognizant plant
clearance officer. When it is determined that the contractor’s
procedures are not adequate, or that improper settlements are
being made, or when the authority has not been used in the
preceding 2 years, the TCO shall revoke the authorization by
written notice to the contractor, effective on the date of
receipt.

(d) The contractor may make any number of separate set-
tlements with a single subcontractor but shall not divide set-
tlement proposals solely to bring them under an authorization
limit. Separate settlement proposals that would normally be
included in a single proposal, such as those based on a series
of separate orders for the same item under one contract, shall
be consolidated whenever possible.

(e) Upon written request of the contractor, the TCO may
increase an authorization granted under paragraph (a)(1) of
this subsection to authorize the contractor to conclude settle-
ments under a particular prime contract. The TCO may limit
the increased authorization to specific subcontracts or classes
of subcontracts.

(F) Authorizations granted under this 49.108-4 shall not
authorize the settlement of requisitions or orders placed with
any unit within the contractor’s corporate entity.

(g) Recommended formats for a request to settle subcon-
tractor settlement proposals and the TCO’s letter of authori-
zation to the contractor are in 49.605 and 49.606, respectively.

49.108-5
awards.

(a) When a subcontractor obtains a final judgment against
a prime contractor, the TCO shall, for the purposes of settling
the prime contract, treat the amount of the judgment as a cost
of settling with the contractor, to the extent the judgment is
properly allocable to the terminated portion of the prime con-
tract, if—

(1) The prime contractor has made reasonable efforts to
include in the subcontract a termination clause described in
49.502(e), 49.503(c), or a similar clause excluding payment
of anticipatory profits or consequential damages;

Recognition of judgments and arbitration

49.1-6

(2) The provisions of the subcontract relating to the
rights of the parties upon its termination are fair and reason-
able and do not unreasonably increase the common law rights
of the subcontractor;

(3) The contractor made reasonable efforts to settle the
settlement proposal of the subcontractor;

(4) The contractor gave prompt notice to the contracting
officer of the initiation of the proceedings in which the judg-
ment was rendered and did not refuse to give the Government
control of the defense of the proceedings; and

(5) The contractor diligently defended the suit or, if the
Government assumed control of the defense of the proceed-
ings, rendered reasonable assistance requested by the Govern-
ment.

(b) If the conditions in paragraphs (a)(1) through (5) of this
section are not all met, the TCO may allow the contractor the
part of the judgment considered fair for settling the subcon-
tract settlement proposal, giving due regard to the policies in
this part for settlement of proposals.

(c) When a contractor and a subcontractor submit the sub-
contractor’s settlement proposal to arbitration under any
applicable law or contract provision, the TCO shall recognize
the arbitration award as the cost of settling the proposal of the
contractor to the same extent and under the same conditions
as in paragraphs (a) and (b) of this section.

49.108-6 Delay in settling subcontractor settlement
proposals.

When a prime contractor’s inability to settle with a subcon-
tractor delays the settlement of the prime contract, the TCO
may settle with the prime contractor. The TCO shall except
the subcontractor settlement proposal from the settlement in
whole or part and reserve the rights of the Government and
the prime contractor with respect to the subcontractor pro-
posal.

49.108-7 Government assistance in settling subcontracts.

In unusual cases the TCO may determine, with the consent
of the prime contractor, that it is in the Government’s interest
to provide assistance to the prime contractor in the settlement
of a particular subcontract. In these situations, the Govern-
ment, the prime contractor, and a subcontractor may enter into
an agreement covering the settlement of one or more subcon-
tracts. In these settlements, the subcontractor shall be paid
through the prime contractor as part of the overall settlement
with the prime contractor.

49.108-8 Assignment of rights under subcontracts.

(a) The termination for convenience clauses in 52.249,
except the short-form clauses, obligate the prime contractor
to assign to the Government, as directed by the TCO, all
rights, titles, and interest under any subcontract terminated
because of termination of the prime contract. The TCO shall
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(i) Metals, raw materials, purchased parts, work in
process, finished parts, components, dies, jigs, fixtures, and
tooling, at purchase or manufacturing cost;

(ii) Charges such as engineering costs, initial costs,
and general administrative costs;

(iii) Costs of settlements with subcontractors;

(iv) Settlement expenses; and

(v) Other proper charges.

(2) An allowance for profit (49.202) or adjustment for
loss (49.203(b)) must be made to complete the gross settle-
ment proposal. All unliquidated advance and progress pay-
ments and all disposal and other credits known when the
proposal is submitted must then be deducted.

(3) This inventory basis is also appropriate for use
under the following circumstances:
(i) The partial termination of a construction or
related professional services contract.

(ii) The partial or complete termination of supply
orders under any terminated construction contract.

(iii) The complete termination of a unit-price (as dis-
tinguished from a lump-sum) professional services contract.

(b) Total cost basis. (1) When use of the inventory basis is

not practicable or will unduly delay settlement, the total-cost
basis (SF 1436) may be used if approved in advance by the
TCO as in the following examples:

(i) If production has not commenced and the accu-
mulated costs represent planning and preproduction or “get
ready” expenses.

(ii) If, under the contractor’s accounting system, unit
costs for work in process and finished products cannot readily
be established.

(iii) If the contract does not specify unit prices.

(iv) If the termination is complete and involves a let-
ter contract.

(2) When the total-cost basis is used under a complete
termination, the contractor must itemize costs incurred under
the contract up to the effective date of termination. The costs
of settlements with subcontractors and applicable settlement
expenses must also be added. An allowance for profit
(49.202) or adjustment for loss (49.203(c)) must be made.
The contract price for all end items delivered or to be deliv-
ered and accepted must be deducted. All unliquidated
advance and progress payments and disposal and other credits
known when the proposal is submitted must also be deducted.

(3) When the total-cost basis is used under a partial ter-
mination, the settlement proposal shall not be submitted until
completion of the continued portion of the contract. The set-
tlement proposal must be prepared as in paragraph (b)(2) of
this section, except that all costs incurred to the date of com-
pletion of the continued portion of the contract must be
included.

(4) If a construction contract or a lump-sum profes-
sional services contract is completely terminated, the contrac-
tor shall—

(i) Use the total cost basis of settlement;

(i) Omit Line 10 “Deduct-Finished Product
Invoiced or to be Invoiced” from Section Il of SF 1436
Settlement Proposal (Total Cost Basis); and

(iii) Reduce the gross amount of the settlement by
the total of all progress and other payments.

(c) Other basis. Settlement proposals may not be submit-
ted on any basis other than paragraph (a) or (b) of this section
without the prior approval of the chief of the contracting or
contract administration office.

49.206-3 Submission of inventory disposal schedules.

Subject to the terms of the termination clause, and when-
ever termination inventory is involved, the contractor shall
submit complete inventory disposal schedules to the TCO
reflecting inventory that is allocable to the terminated portion
of the contract. The inventory disposal schedules shall be
submitted within 120 days from the effective date of termina-
tion unless otherwise extended by the TCO based on a written
justification to support the extension. The inventory sched-
ules shall be prepared on Standard Form 1428, Inventory Dis-
posal Schedule.

49.207 Limitation on settlements.

The total amount payable to the contractor for a settlement,
before deducting disposal or other credits and exclusive of
settlement costs, must not exceed the contract price less pay-
ments otherwise made or to be made under the contract.

49.208 Equitable adjustment after partial termination.

Under the termination clause, after partial termination, a
contractor may request an equitable adjustment in the price or
prices of the continued portion of a fixed-price contract. The
TCO shall forward the proposal to the contracting officer
except when negotiation authority is delegated to the TCO.
The contractor shall submit the proposal in the format of
Table 15-2 of 15.408.

(a) When the contracting officer retains responsibility for
negotiating the equitable adjustment and executing a supple-
mental agreement, the contracting officer shall ensure that no
portion of an increase in price is included in a termination set-
tlement made or in process.

(b) The TCO shall also ensure that no portion of the costs
included in the equitable adjustment are included in the ter-
mination settlement.

49.2-3
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Subpart 49.3—Additional Principles for Cost-
Reimbursement Contracts Terminated for
Convenience

49.301 General.

Termination clauses for cost-reimbursement contracts (see
49.503(a)) provide for the settlement of costs and fee, if any.
The contract clauses governing costs shall determine what
costs are allowable.

49.302 Discontinuance of vouchers.

(a) When the contract has been completely terminated, the
contractor shall not use Standard Form 1034 (Public Voucher
for Purchases and Services Other than Personal) after the last
day of the sixth month following the month in which the ter-
mination is effective. The contractor may elect to stop using
vouchers at any time during the 6-month period. When the
contractor has vouchered out all costs within the 6-month
period, a proposal for fee, if any, may be submitted on SF
1437 (see 49.602-1) or by letter appropriately certified. The
contractor must submit a substantiated proposal for fee to the
TCO within 1 year from the effective date of termination,
unless the period is extended by the TCO. When the use of
vouchers is discontinued, the contractor shall submit all
unvouchered costs and the proposed fee, if any, as specified
in 49.303.

(b) When the contract is partially terminated, 49.304 shall

apply.
49.303 Procedure after discontinuing vouchers.

49.303-1 Submission of settlement proposal.

The contractor shall submit a final settlement proposal
covering unvouchered costs and any proposed fee to within
1year from the effective date of termination, unless the
period is extended by the TCO. The contractor shall use the
form prescribed in 49.602-1, unless the TCO authorizes oth-
erwise. The proposal shall not include costs that have been—

(a) Finally disallowed by the contracting officer; or

(b) Previously vouchered and formally questioned by the
Government but not yet decided as to allowability.

49.303-2 Submission of inventory disposal schedules.

Subject to the terms of the termination clause, and when-
ever termination inventory is involved, the contractor shall
submit complete inventory disposal schedules to the TCO
reflecting inventory that is allocable to the terminated portion
of the contract. The inventory disposal schedules shall be
submitted within 120 days from the effective date of termina-
tion unless otherwise extended by the TCO based on a written
justification to support the extension. The inventory disposal
schedules shall be prepared on Standard Form 1428, Inven-
tory Disposal Schedule.

49.303-3 Audit of settlement proposal.

The TCO shall submit the settlement proposal to the
appropriate audit agency for review (see 49.107). However, if
the settlement proposal is limited to an adjustment of fee, no
referral to the audit agency is required.

49.303-4 Adjustment of indirect costs.

(a) If the contract contains the clause at 52.216-7, Allow-
able Cost and Payment, and it appears that adjustment of indi-
rect costs will unduly delay final settlement, the TCO, after
obtaining information from the appropriate audit agency, may
agree with the contractor to—

(1) Negotiate the amount of indirect costs for the con-
tract period for which final indirect cost rates have not been
negotiated, or to use billing rates as final rates for this period
if the billing rates appear reasonable; or

(2) Reserve any indirect cost adjustment in the final set-
tlement agreement, pending establishment of negotiated rates
under Subpart 42.7.

(b) When an amount of indirect cost is negotiated under
paragraph (a)(1) of this section, the contractor shall eliminate
the indirect cost and the related direct costs on which it was
based from the total pool and base used to compute indirect
costs for other contracts performed during the applicable
accounting period.

49.303-5 Final settlement.

(a) The TCO shall proceed with the settlement and execu-
tion of a settlement agreement upon receipt of the audit report,
if applicable, and the contract audit closing statement cover-
ing vouchered costs.

(b) The TCO shall adjust the fee as provided in 49.305.

(c) The final settlement agreement may include all
demands of the Government and proposals of the contractor
under the terminated contract. However, no amount shall be
allowed for any item of cost disallowed by the Government,
nor for any other item of cost of the same nature.

(d) If an overall settlement of costs is agreed upon,
agreement on each element of cost is not necessary. If
appropriate, differences may be compromised and doubtful
questions settled by agreement. An overall settlement shall
not include costs that are clearly not allowable under the terms
of the contract.

49.304 Procedure for partial termination.

49.304-1 General.

(@) In a partial termination, the TCO shall limit the settle-
ment to an adjustment of the fee, if any, and with the concur-
rence of the contracting office to a reduction in the estimated
cost. The TCO shall adjust the fee as provided in 49.304-2 and
49.305, unless—

49.3-1
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(1) The terminated portion is clearly severable from the
balance of the contract; or
(2) Performance of the contract is virtually complete, or
performance of any continued portion is only on subsidiary
items or spare parts, or is otherwise not substantial.
(b) In the case of the exceptions in paragraph (a), the pro-
cedures in 49.302 and 49.303 apply.

49.304-2 Submission of settlement proposal (fee only).

The contractor shall limit the settlement proposal to a pro-
posed reduction in the amount of fee. The final settlement
proposal shall be submitted to the TCO within one year from
the effective date of termination, unless the period is extended
by the TCO. The proposal may be submitted in the form pre-
scribed in 49.602-1 or by letter appropriately certified. The
contractor shall substantiate the amount of fee claimed (see
49.305).

49.304-3 Submission of vouchers.

When a partial termination settlement is limited to adjust-
ment of fee, the contractor shall continue to submit the
SF 1034, Public Voucher for Purchases and Services Other
than Personal, for costs reimbursable under the contract. The
contractor shall not be reimbursed for costs of settlements
with subcontractors unless required approvals or ratifications
have been obtained (see 49.108).

49.305 Adjustment of fee.

49.305-1 General.

(@) The TCO shall determine the adjusted fee to be paid, if
any, in the manner provided by the contract. The determina-
tion is generally based on a percentage of completion of the
contract or of the terminated portion. When this basis is used,
factors such as the extent and difficulty of the work performed
by the contractor (e.g., planning, scheduling, technical study,
engineering work, production and supervision, placing and
supervising subcontracts, and work performed by the contrac-
tor in (1) stopping performance, (2) settling terminated sub-

49.3-2 (FAC 2001-22)

contracts, and (3) disposing of termination inventory) shall be
compared with the total work required by the contract or by
the terminated portion. The contractor’s adjusted fee shall not
include an allowance for fee for subcontract effort included in
subcontractors’ settlement proposals.

(b) The ratio of costs incurred to the total estimated cost of
performing the contract or the terminated portion is only one
factor in computing the percentage of completion. This per-
centage may be either greater or less than that indicated by
the ratio of costs incurred, depending upon the evaluation by
the TCO of other pertinent factors.

49.305-2 Construction contracts.

(@) The percentage of completion basis refers to the
contractor’s total effort and not solely to the actual
construction work. Generally, the effort of a contractor under
a cost-reimbursement construction or professional services
contract can be segregated into factors such as—

(1) Mobilization including organization,

(2) Use of finances,

(3) Contracting for and receipt of materials,
(4) Placement of subcontracts,

(5) Preparation of shop drawings,

(6) Work in place performed by own forces,
(7) Supervision of subcontractors’ work,
(8) Job administration, and

(9) Demobilization.

(b) Each of the applicable factors in paragraph (a) of this
section shall be assigned a weighted value depending on its
importance and difficulty. The total weight value of all factors
should be easily divisible (e.g., by 100) to determine percent-
ages. The percentage of completion of each factor must be
established based upon the specific facts of each contract.
When totaled, the percentage of completion of each factor
applied to the weighted value of each factor results in the
overall percentage of contract completion. The percentage of
completion is then applied to the total contract fee or to the
fee applicable to the terminated portion of the contract to
arrive at an equitable adjustment.
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49.602-1 Termination settlement proposal forms.

() Standard Form 1435, Settlement Proposal (Inventory
Basis), shall be used to submit settlement proposals resulting
from the termination of fixed-price contracts if the proposals
are computed on an inventory basis (see 49.206-2(a)).

(b) Standard Form 1436, Settlement Proposal (Total Cost
Basis), shall be used to submit settlement proposals resulting
from the termination of fixed-price contracts if the proposals
are computed on a total cost basis (see 49.206-2(b)).

(c) Standard Form 1437, Settlement Proposal for Cost-
Reimbursement Type Contracts, shall be used to submit set-
tlement proposals resulting from the termination of cost-reim-
bursement contracts (see 49.302).

(d) Standard Form 1438, Settlement Proposal (Short
Form), shall be used to submit settlement proposals resulting
from the termination of fixed-price contracts if the total pro-
posal is less than $10,000 (see 49.206-1(d)).

49.602-2 Inventory forms.

Standard Form (SF) 1428, Inventory Disposal Schedule,
and SF 1429, Inventory Disposal Schedule—Continuation
Sheet, shall be used to support settlement proposals submitted
on the forms specified in 49.602-1(b) and (d).

49.602-3 Schedule of accounting information.

Standard Form 1439, Schedule of Accounting Informa-
tion, shall be filed in support of a settlement proposal unless
the proposal is filed on Standard Form 1438, Settlement Pro-
posal (Short Form) (see 49.206-1(¢)).

49.602-4 Partial payments.
Standard Form 1440, Application for Partial Payment,
shall be used to apply for partial payments (see 49.112-1).

49.602-5 Settlement agreement.

Standard Form 30 (SF 30), Amendment of Solicitation/
Modification of Contract, shall be used to execute a settle-
ment agreement (see 49.109-1).

49.603 Formats for termination for convenience
settlement agreements.

The formats to be used for termination for convenience
settlement agreements should be substantially as shown in
this section (see 49.109). Termination contracting officers
(TCO’s) may, however, modify the contents of these agree-
ments to conform with special termination clauses prescribed
or authorized by their agencies (e.g., see 49.501 and
49.505(e)).

49.603-1 Fixed price contracts—complete termination.
[Insert the following in Block 14 of SF 30 for settle-
ments of fixed-price contracts completely terminated.]

(a) This supplemental agreement settles the settlement
proposal resulting from the Notice of Termination dated

(b) The parties agree to the following:

(1) The Contractor certifies that all contract termination
inventory (including scrap) has been retained or acquired by the
contractor, sold to third parties, returned to suppliers, delivered
to or stored for the Government, or otherwise properly
accounted for, and that all proceeds and retention credits have
been used in arriving at this agreement.

(2) The Contractor certifies that each immediate sub-
contractor, whose settlement proposal is included in the pro-
posal settled by this agreement, has furnished the contractor a
certificate stating—

(i) That all subcontract termination inventory
(including scrap) has been retained or acquired by the subcon-
tractor, sold to third parties, returned to suppliers, delivered to
or stored for the government, or otherwise properly accounted
for, and that all proceeds and retention credits were used in
arriving at the settlement of the subcontract, and

(ii) That the subcontractor has received a similar cer-
tificate from each immediate subcontractor whose proposal
was included in its proposal.

(3) The contractor certifies that all items of termination
inventory, the costs of which were used in arriving at the
amount of this settlement or the settlement of any subcontract
settlement proposal included in this settlement, (i) are properly
allocable to the terminated portion of the contract, (ii) do not
exceed the reasonable quantitative requirements of the termi-
nated portion of the contract, and (iii) do not include any items
reasonably usable without loss to the Contractor on its other
work. The Contractor further certifies that the Contracting
Officer has been informed of any substantial change in the sta-
tus of the items between the dates of the termination inventory
schedules and the date of this agreement.

(4) The Contractor transfers, conveys, and assigns to the
Government all the right, title, and interest, if any, that the Con-
tractor has received, or is entitled to receive, in and to subcon-
tract termination inventory not otherwise properly accounted
for.

(5) The Contractor shall, within 10 days after receipt of
the payment specified in this agreement, pay to each of its
immediate subcontractors (or their respective assignees) the
amounts to which they are entitled, after deducting any prior
payments and, if the Contractor so elects, any amounts due and
payable to the Contractor by those subcontractors.

(6)(i) The Contractor has received $ for work
and services performed, or items delivered, under the com-
pleted portion of the contract. The Government confirms the
right of the Contractor, subject to paragraph (7) of this section,
to retain this sum and agrees that it constitutes a portion of the
total amount to which the Contractor is entitled in complete and
final settlement of the contract.

(i) Further, the Government agrees to pay to the Con-

tractor or its assignee, upon presentation of a proper invoice or
voucher, the sum of $ [insert net amount of settle-

49.6-3
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ment], arrived at by deducting from the sum of $ [for
proposals on an inventory basis insert gross amount of settle-
ment; for proposals on a total cost basis, insert gross amount of
settlement less amount shown in subdivision (6)(i) of this sub-
section]—

(A) The amount of $ for all unliquidated
partial or progress payments previously made to the Contractor
or its assignee and all unliquidated advance payments (with any
interest),

(B) The amount of $ for all applicable prop-
erty disposal credits [insert if appropriate, “and (C) the amount
of $__ for all other amounts due the Government under this
contract, except as provided in paragraph (7) of this section.”]

(iii) The net settlementof $____ in subdivision (ii) of
this section, together with sums previously paid, constitutes
payment in full and complete settlement of the amount due the
Contractor for the complete termination of the contract and all
other demands and liabilities of the Contractor and the Govern-
ment under the contract, except as provided in paragraph (b)(7)
of this section.

(7) Regardless of any other provision of this agreement,
the following rights and liabilities of the parties under the con-
tract are reserved: [The following list of reserved or excepted
rights and liabilities is intended to cover those that should most
frequently be reserved and that should be scrutinized at the time
a settlement agreement is negotiated (see 49.109-2). The sug-
gested language of the excepted items on the list may be varied
at the discretion of the contracting officer. If accuracy or com-
pleteness can be achieved by referencing the number of a con-
tract clause or provision covering the matter in question, then
follow that method of enumerating reserved rights and liabili-
ties. Omit any of the following that are not applicable and add
any additional exceptions or reservations required.]

(i) All rights and liabilities, if any, of the parties, as to
matters covered by any renegotiation authority.

(i) All rights of the Government to take the benefit
of agreements or judgments affecting royalties paid or payable
in connection with the performance of the contract.

(iii) All rights and liabilities, if any, of the parties
under those clauses inserted in the contract because of the
requirements of Acts of Congress and Executive orders, includ-
ing, without limitation, any applicable clauses relating to: labor
law, contingent fees, domestic articles, and employment of
aliens. [If the contract contains clauses of this character
inserted for reasons other than requirements of Acts of Con-
gress or Executive orders, the suggested language should be
appropriately modified.]
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(iv) All rights and liabilities of the parties arising
under the contract and relating to reproduction rights, patent
infringements, inventions, or applications for patents, including
rights to assignments, invention reports, licenses, covenants of
indemnity against patent risks, and bonds for patent indemnity
obligations, together with all rights and liabilities under the
bonds.

(v) All rights and liabilities of the parties, arising
under the contract or otherwise, and concerning defects, guar-
antees, or warranties relating to any articles or component parts
furnished to the Government by the Contractor under the con-
tract or this agreement.

(vi) All rights and liabilities of the parties under the
contract relating to any contract termination inventory stored
for the Government.

(vii) All rights and liabilities of the parties under
agreements relating to the future care and disposition by the
Contractor of Government-owned property remaining in the
Contractor’s custody.

(viii) All rights and liabilities of the parties relating to
Government property furnished to the Contractor for the perfor-
mance of this contract.

(ix) All rights and liabilities of the parties under the
contract relating to options (except options to continue or
increase the work under the contract), covenants not to com-
pete, and covenants of indemnity.

(x) All rights and liabilities, if any, of the parties
under those clauses of the contract relating to price reductions
for defective cost or pricing data.

(End of agreement)

49.603-2 Fixed-price contracts—partial termination.

[Insert the following in Block 14 of SF 30 for settle-
ments of fixed-price contracts partially terminated.]

(a) This supplemental agreement settles the settlement
proposal resulting from the Notice of Termination dated

(b) The parties agree to the following:

(1) The terminated portion of the contract is as follows:
[specify the terminated portion clearly as to—

(i) Item numbers,

(ii) Descriptions,

(iii) Quantity terminated,

(iv) Unit price of items,

(v) Total price of terminated items, and
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52.245-1 Property Records.

As prescribed in 45.106(a), insert the following clause in
solicitations and contracts when the conditions in 45.105(b)
exist and the Government maintains the Government’s offi-
cial Government property records:

PROPERTY RECORDS (APR 1984)

The Government shall maintain the Government’s official
property records in connection with Government property
under this contract. The Government Property clause is
hereby modified by deleting the requirement for the Contrac-
tor to maintain such records.

(End of clause)

52.245-2 Government Property (Fixed-Price Contracts).
As prescribed in 45.106(b)(1), insert the following clause:

GOVERNMENT PROPERTY (FIXED-PRICE CONTRACTS)
(MAY 2004)

(a) Government-furnished property. (1) The Government
shall deliver to the Contractor, for use in connection with and
under the terms of this contract, the Government-furnished
property described in the Schedule or specifications together
with any related data and information that the Contractor may
request and is reasonably required for the intended use of the
property (hereinafter referred to as “Government-furnished
property”).

(2) The delivery or performance dates for this contract
are based upon the expectation that Government-furnished
property suitable for use (except for property furnished “as
is”) will be delivered to the Contractor at the times stated in
the Schedule or, if not so stated, in sufficient time to enable
the Contractor to meet the contract’s delivery or performance
dates.

(3) If Government-furnished property is received by the
Contractor in a condition not suitable for the intended use, the
Contractor shall, upon receipt of it, notify the Contracting
Officer, detailing the facts, and, as directed by the Contracting
Officer and at Government expense, either repair, modify,
return, or otherwise dispose of the property. After completing
the directed action and upon written request of the Contractor,
the Contracting Officer shall make an equitable adjustment as
provided in paragraph (h) of this clause.

(4) If Government-furnished property is not delivered
to the Contractor by the required time, the Contracting Officer
shall, upon the Contractor’s timely written request, make a
determination of the delay, if any, caused the Contractor and
shall make an equitable adjustment in accordance with para-
graph (h) of this clause.

(b) Changes in Government-furnished property. (1) The
Contracting Officer may, by written notice, (i) decrease the
Government-furnished property provided or to be provided
under this contract, or (ii) substitute other Government-

furnished property for the property to be provided by the
Government, or to be acquired by the Contractor for the
Government, under this contract. The Contractor shall
promptly take such action as the Contracting Officer may
direct regarding the removal, shipment, or disposal of the
property covered by such notice.

(2) Upon the Contractor’s written request, the Contract-
ing Officer shall make an equitable adjustment to the contract
in accordance with paragraph (h) of this clause, if the Govern-
ment has agreed in the Schedule to make the property avail-
able for performing this contract and there is any—

(i) Decrease or substitution in this property pursuant
to paragraph (b)(1) of this clause; or

(ii) Withdrawal of authority to use this property, if
provided under any other contract or lease.

(c) Title in Government property. (1) The Government
shall retain title to all Government-furnished property.

(2) All Government-furnished property and all property
acquired by the Contractor, title to which vests in the Govern-
ment under this paragraph (collectively referred to as “Gov-
ernment property”), are subject to the provisions of this
clause. However, special tooling accountable to this contract
is subject to the provisions of the Special Tooling clause and
is not subject to the provisions of this clause. Title to Govern-
ment property shall not be affected by its incorporation into
or attachment to any property not owned by the Government,
nor shall Government property become a fixture or lose its
identity as personal property by being attached to any real
property.

(3) Title to each item of facilities and special test equip-
ment acquired by the Contractor for the Government under
this contract shall pass to and vest in the Government when
its use in performing this contract commences or when the
Government has paid for it, whichever is earlier, whether or
not title previously vested in the Government.

(4) If this contract contains a provision directing the
Contractor to purchase material for which the Government
will reimburse the Contractor as a direct item of cost under
this contract—

(i) Title to material purchased from a vendor shall
pass to and vest in the Government upon the vendor’s delivery
of such material; and

(i) Title to all other material shall pass to and vest in
the Government upon—

(A) Issuance of the material for use in contract
performance;

(B) Commencement of processing of the material
or its use in contract performance; or

(C) Reimbursement of the cost of the material by
the Government, whichever occurs first.

(d) Use of Government property. The Government prop-

erty shall be used only for performing this contract, unless
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otherwise provided in this contract or approved by the Con-
tracting Officer.

(e) Property administration. (1) The Contractor shall be
responsible and accountable for all Government property pro-
vided under this contract and shall comply with Federal
Acquisition Regulation (FAR) Subpart 45.5, as in effect on
the date of this contract.

(2) The Contractor shall establish and maintain a pro-
gram for the use, maintenance, repair, protection, and preser-
vation of Government property in accordance with sound
industrial practice and the applicable provisions of Subpart
45.5 of the FAR.

(3) If damage occurs to Government property, the risk
of which has been assumed by the Government under this
contract, the Government shall replace the items or the Con-
tractor shall make such repairs as the Government directs.
However, if the Contractor cannot effect such repairs within
the time required, the Contractor shall dispose of the property
as directed by the Contracting Officer. When any property for
which the Government is responsible is replaced or repaired,
the Contracting Officer shall make an equitable adjustment in
accordance with paragraph (h) of this clause.

(4) The Contractor represents that the contract price
does not include any amount for repairs or replacement for
which the Government is responsible. Repair or replacement
of property for which the Contractor is responsible shall be
accomplished by the Contractor at its own expense.

(f) Access. The Government and all its designees shall
have access at all reasonable times to the premises in which
any Government property is located for the purpose of
inspecting the Government property.

(9) Risk of loss. Unless otherwise provided in this contract,
the Contractor assumes the risk of, and shall be responsible
for, any loss or destruction of, or damage to, Government
property upon its delivery to the Contractor or upon passage
of title to the Government under paragraph (c) of this clause.
However, the Contractor is not responsible for reasonable
wear and tear to Government property or for Government
property properly consumed in performing this contract.

(h) Equitable adjustment. When this clause specifies an
equitable adjustment, it shall be made to any affected contract
provision in accordance with the procedures of the Changes
clause. When appropriate, the Contracting Officer may ini-
tiate an equitable adjustment in favor of the Government. The
right to an equitable adjustment shall be the Contractor’s
exclusive remedy. The Government shall not be liable to suit
for breach of contract for—

(1) Any delay in delivery of Government-furnished
property;

(2) Delivery of Government-furnished property in a
condition not suitable for its intended use;

(3) A decrease in or substitution of Government-
furnished property; or
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(4) Failure to repair or replace Government property for
which the Government is responsible.

(i) Government property disposal. Except as provided in
paragraphs (i)(1)(i), (i)(2), and (i)(8)(i) of this clause, the
Contractor shall not dispose of Government property until
authorized to do so by the Plant Clearance Officer.

(1) Scrap (to which the Government has obtained title
under paragraph (c) of this clause).—(i) Contractor with an
approved scrap procedure.—(A) The Contractor may dis-
pose of scrap resulting from production or testing under this
contract without Government approval. However, if the scrap
requires demilitarization or is sensitive property, the Contrac-
tor shall submit the scrap on an inventory disposal schedule.

(B) For scrap from other than production or test-
ing the Contractor may prepare scrap lists in lieu of inventory
disposal schedules (provided such lists are consistent with the
approved scrap procedures), except that inventory disposal
schedules shall be submitted for scrap aircraft or aircraft parts
and scrap that—

(1) Requires demilitarization;

(2) Is a classified item;

(3) Is generated from classified items;

(4) Contains hazardous materials or hazardous
wastes;

(5) Contains precious metals; or

(6) Is dangerous to the public health, safety, or
welfare.

(ii) Contractor without an approved scrap proce-
dure. The Contractor shall submit an inventory disposal
schedule for all scrap.

(2) Pre-disposal requirements. When the Contractor
determines that a property item acquired or produced by the
Contractor, to which the Government has obtained title under
paragraph (c) of this clause, is no longer needed for perfor-
mance of this contract, the Contractor, in the following order
of priority:

(i) May purchase the property at the acquisition cost.

(ii) Shall make reasonable efforts to return unused
property to the appropriate supplier at fair market value (less,
if applicable, a reasonable restocking fee that is consistent
with the supplier's customary practices).

(iii) Shall list, on Standard Form 1428, Inventory
Disposal Schedule, property that was not purchased under
paragraph (i)(2)(i) of this clause, could not be returned to a
supplier, or could not be used in the performance of other
Government contracts.

(3) Inventory disposal schedules.—(i) The Contractor
shall use Standard Form 1428, Inventory Disposal Schedule,
to identify—

(A) Government-furnished property that is no
longer required for performance of this contract, provided the
terms of another Government contract do not require the Gov-
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ernment to furnish that property for performance of that con-
tract; and

(B) Property acquired or produced by the Con-
tractor, to which the Government has obtained title under
paragraph (c) of this clause, that is no longer required for per-
formance of that contract.

(ii) The Contractor may annotate inventory disposal
schedules to identify property the Contractor wishes to pur-
chase from the Government.

(iii) Unless the Plant Clearance Officer has agreed
otherwise, or the contract requires electronic submission of
inventory disposal schedules, the Contractor shall prepare
separate inventory disposal schedules for—

(A) Special test equipment with commercial
components;

(B) Special test equipment without commercial
components;

(C) Printing equipment;

(D) Computers, components thereof, peripheral
equipment, and related equipment;

(E) Precious Metals;

(F) Nonnuclear hazardous materials or hazardous
wastes; or

(G) Nuclear materials or nuclear wastes.

(iv) Property with the same description, condition
code, and reporting location may be grouped in a single line
item. The Contractor shall describe special test equipment in
sufficient detail to permit an understanding of the special test
equipment’s intended use.

(4) Submission requirements. The Contractor shall sub-
mit inventory disposal schedules to the Plant Clearance
Officer no later than—

(i) Thirty days following the Contractor’s determi-
nation that a Government property item is no longer required
for performance of the contract;

(i) Sixty days, or such longer period as may be
approved by the Plant Clearance Officer, following comple-
tion of contract deliveries or performance; or

(iii) One hundred twenty days, or such longer period
as may be approved by the Plant Clearance Officer, following
contract termination in whole or in part.

(5) Corrections. The Plant Clearance Officer may
require the Contractor to correct an inventory disposal sched-
ule or may reject a schedule if the property identified on the
schedule is not accountable under this contract or is not in the
quantity or condition indicated.

(6) Postsubmission adjustments. The Contractor shall
provide the Plant Clearance Officer at least 10 working days
advance written notice of its intent to remove a property item
from an approved inventory disposal schedule. Unless the
Plant Clearance Officer objects to the intended schedule
adjustment within the notice period, the Contractor may make
the adjustment upon expiration of the notice period.

(7) Storage.—(i) The Contractor shall store the prop-
erty identified on an inventory disposal schedule pending
receipt of disposal instructions. The Government’s failure to
provide disposal instructions within 120 days following
acceptance of an inventory disposal schedule might entitle the
Contractor to an equitable adjustment for costs incurred to
store such property on or after the 121st day.

(i) The Contractor shall obtain the Plant Clearance
Officer’s approval to remove Government property from the
premises at which the property is currently located prior to
receipt of final disposition instructions. If approval is
granted, any costs incurred by the Contractor to transport or
store the property shall not increase the price or fee of any
Government contract. The storage facility shall be appropri-
ate for assuring the property’s physical safety and suitability
for use. Approval does not relieve the Contractor of any lia-
bility under this contract for such property.

(8) Disposition instructions.—(i) If the Government
does not provide disposition instructions to the Contractor
within 45 days following acceptance of a scrap list, the Con-
tractor may dispose of the listed scrap in accordance with the
Contractor’s approved scrap procedures.

(i) The Contractor shall prepare for shipment,
deliver f.0.b. origin, or dispose of Government property as
directed by the Plant Clearance Officer. The Contractor shall
remove and destroy any markings identifying the property as
Government property prior to disposing of the property.

(iii) The Contracting Officer may require the Con-
tractor to demilitarize the property prior to shipment or dis-
posal. Any equitable adjustment incident to the Contracting
Officer’s direction to demilitarize Government property shall
be made in accordance with paragraph (h) of this clause.

(9) Disposal proceeds. The Contractor shall credit the
net proceeds from the disposal of Government property to the
price or cost of work covered by this contract or to the Gov-
ernment as the Contracting Officer directs.

(10) Subcontractor inventory disposal schedules. The
Contractor shall require a subcontractor that is using property
accountable under this contract at a subcontractor-managed
site to submit inventory disposal schedules to the Contractor
in sufficient time for the Contractor to comply with the
requirements of paragraph (i)(4) of this clause.

(j) Abandonment of Government property.—(1) The Gov-
ernment will not abandon sensitive Government property
without the Contractor’s written consent.

(2) The Government, upon notice to the Contractor,
may abandon any nonsensitive Government property in place
at which time all obligations of the Government regarding
such abandoned property shall cease.
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(3) The Government has no obligation to restore or
rehabilitate the Contractor’s premises under any circum-
stances; however, if Government-furnished property is with-
drawn or is unsuitable for the intended use, or if other
Government property is substituted, then the equitable adjust-
ment under paragraph (h) of this clause may properly include
restoration or rehabilitation costs.

(k) Communications. All communications under this
clause shall be in writing.

(I) Overseas contracts. If this contract is to be performed
outside of the United States and its outlying areas, the words
“Government” and “Government-furnished” (wherever they
appear in this clause) shall be construed as “United States
Government” and “United States Government-furnished,”
respectively.

(End of clause)

Alternate | (Apr 1984). As prescribed in 45.106(b)(2), sub-
stitute the following paragraph (g) for paragraph (g) of the
basic clause:

(9) Limited risk of loss. (1) The term “Contractor’s man-
agerial personnel,” as used in this paragraph (g), means the
Contractor’s directors, officers, and any of the Contractor’s
managers, superintendents, or equivalent representatives who
have supervision or direction of—

(i) All or substantially all of the Contractor’s busi-
ness;

(i) All or substantially all of the Contractor’s opera-
tion at any one plant or separate location at which the contract
is being performed; or

(iii) A separate and complete major industrial opera-
tion connected with performing this contract.

(2) The Contractor shall not be liable for loss or destruc-
tion of, or damage to, the Government property provided under
this contract (or, if an educational or nonprofit organization, for
expenses incidental to such loss, destruction, or damage),
except as provided in paragraphs (g)(3) and (g)(4) of this
clause.

(3) The Contractor shall be responsible for loss or
destruction of, or damage to, the Government property pro-
vided under this contract (including expenses incidental to such
loss, destruction, or damage)—

(i) That results from a risk expressly required to be
insured under this contract, but only to the extent of the insur-
ance required to be purchased and maintained, or to the extent
of insurance actually purchased and maintained, whichever is
greater;

(ii) That results from a risk that is in fact covered by
insurance or for which the Contractor is otherwise reimbursed,
but only to the extent of such insurance or reimbursement;

(iii) For which the Contractor is otherwise responsi-
ble under the express terms of this contract;

(iv) That results from willful misconduct or lack of
good faith on the part of the Contractor’s managerial personnel;
or
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(v) That results from a failure on the part of the Con-
tractor, due to willful misconduct or lack of good faith on the
part of the Contractor’s managerial personnel, to establish and
administer a program or system for the control, use, protection,
preservation, maintenance, and repair of Government property
as required by paragraph (e) of this clause.

(4)(i) If the Contractor fails to act as provided in subdi-
vision (g)(3)(v) of this clause, after being notified (by certified
mail addressed to one of the Contractor’s managerial person-
nel) of the Government’s disapproval, withdrawal of approval,
or nonacceptance of the system or program, it shall be conclu-
sively presumed that such failure was due to willful misconduct
or lack of good faith on the part of the Contractor’s managerial
personnel.

(ii) In such event, any loss or destruction of, or dam-
age to, the Government property shall be presumed to have
resulted from such failure unless the Contractor can establish
by clear and convincing evidence that such loss, destruction, or
damage—

(A) Did not result from the Contractor’s failure to
maintain an approved program or system; or

(B) Occurred while an approved program or sys-
tem was maintained by the Contractor.

(5) If the Contractor transfers Government property to
the possession and control of a subcontractor, the transfer shall
not affect the liability of the Contractor for loss or destruction
of, or damage to, the property as set forth above. However, the
Contractor shall require the subcontractor to assume the risk of,
and be responsible for, any loss or destruction of, or damage to,
the property while in the subcontractor’s possession or control,
except to the extent that the subcontract, with the advance
approval of the Contracting Officer, relieves the subcontractor
from such liability. In the absence of such approval, the subcon-
tract shall contain appropriate provisions requiring the return of
all Government property in as good condition as when received,
except for reasonable wear and tear or for its use in accordance
with the provisions of the prime contract.

(6) Upon loss or destruction of, or damage to, Govern-
ment property provided under this contract, the Contractor shall
so notify the Contracting Officer and shall communicate with
the loss and salvage organization, if any, designated by the Con-
tracting Officer. With the assistance of any such organization,
the Contractor shall take all reasonable action to protect the
Government property from further damage, separate the dam-
aged and undamaged Government property, put all the affected
Government property in the best possible order, and furnish to
the Contracting Officer a statement of—

(i) The lost, destroyed, or damaged Government
property;

(ii) The time and origin of the loss, destruction, or
damage;

(iii) All known interests in commingled property of
which the Government property is a part; and

(iv) The insurance, if any, covering any part of or
interest in such commingled property.
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(7) The Contractor shall repair, renovate, and take such
other action with respect to damaged Government property as
the Contracting Officer directs. If the Government property is
destroyed or damaged beyond practical repair, or is damaged
and so commingled or combined with property of others
(including the Contractor’s) that separation is impractical, the
Contractor may, with the approval of and subject to any condi-
tions imposed by the Contracting Officer, sell such property for
the account of the Government. Such sales may be made in
order to minimize the loss to the Government, to permit the
resumption of business, or to accomplish a similar purpose. The
Contractor shall be entitled to an equitable adjustment in the
contract price for the expenditures made in performing the obli-
gations under this paragraph (g)(7) in accordance with para-
graph (h) of this clause. However, the Government may directly
reimburse the loss and salvage organization for any of their
charges. The Contracting Officer shall give due regard to the
Contractor’s liability under this paragraph (g) when making
such equitable adjustment.

(8) The Contractor represents that it is not including in
the price and agrees it will not hereafter include in any price to
the Government any charge or reserve for insurance (including
any self-insurance fund or reserve) covering loss or destruction
of, or damage to, Government property, except to the extent that
the Government may have expressly required the Contractor to
carry such insurance under another provision of this contract.

(9) In the event the Contractor is reimbursed or other-
wise compensated for any loss or destruction of, or damage to,
Government property, the Contractor shall use the proceeds to
repair, renovate, or replace the lost, destroyed, or damaged
Government property, or shall otherwise credit the proceeds to
equitably reimburse the Government, as directed by the Con-
tracting Officer.

(10) The Contractor shall do nothing to prejudice the
Government’s rights to recover against third parties for any loss
or destruction of, or damage to, Government property. Upon the
request of the Contracting Officer, the Contractor shall, at the
Government’s expense, furnish to the Government all reason-
able assistance and cooperation (including the prosecution of
suit and the execution of instruments of assignment in favor of
the Government) in obtaining recovery. In addition, where a
subcontractor has not been relieved from liability for any loss
or destruction of, or damage to, Government property, the Con-
tractor shall enforce for the benefit of the Government the lia-
bility of the subcontractor for such loss, destruction, or damage.

Alternate 1l (June 2003). As prescribed in 45.106(b)(3),

or lose its identity as personal property by being attached to any
real property.

(3) Title to each item of facilities, special test equip-
ment, and special tooling (other than that subject to a special
tooling clause) acquired by the Contractor for the Government
under this contract shall pass to and vest in the Government
when its use in performing this contract commences, or when
the Government has paid for it, whichever is earlier, whether or
not title previously vested in the Government.

(4) Title to equipment (and other tangible personal prop-
erty) purchased with funds available for research and having an
acquisition cost of less than $5,000 shall vest in the Contractor
upon acquisition or as soon thereafter as feasible; provided, that
the Contractor obtained the Contracting Officer’s approval
before each acquisition. Title to equipment purchased with
funds available for research and having an acquisition cost of
$5,000 or more shall vest as set forth in the contract. If title to
equipment vests in the Contractor under this paragraph (c)(4),
the Contractor agrees that no charge will be made to the Gov-
ernment for any depreciation, amortization, or use under any
existing or future Government contract or subcontract thereun-
der. The Contractor shall furnish the Contracting Officer a list
of all equipment to which title is vested in the Contractor under
this paragraph (c)(4) within 10 days following the end of the
calendar quarter during which it was received.

(5) Vesting title under this paragraph (c) is subject to
civil rights legislation, 42 U.S.C. 2000d. Before title is vested
and by signing this contract, the Contractor accepts and agrees
that—

“No person in the United States or its outlying

areas shall, on the ground of race, color, or national

origin, be excluded from participation in, be
denied the benefits of, or be otherwise subjected to

discrimination under this contemplated financial
assistance (title to equipment).”

*kkkk

(g) Limited risk of loss. (1) The term “Contractor’s man-
agerial personnel”, as used in this paragraph (g), means the
Contractor’s directors, officers, and any of the Contractor’s
managers, superintendents, or equivalent representatives who
have supervision or direction of—

(i) All or substantially all of the Contractor’s busi-
ness;

(ii) All or substantially all of the Contractor’s opera-
tion at any one plant, laboratory, or separate location at which

the contract is being performed; or
(iii) A separate and complete major industrial opera-

substitute the following paragraphs (c) and (g) for paragraphs
(c) and (g) of the basic clause:

(c) Title in Government property. (1) The Government
shall retain title to all Government-furnished property.

(2) All Government-furnished property and all property
acquired by the Contractor, title to which vests in the Govern-
ment under this paragraph (collectively referred to as “Govern-
ment property”), are subject to the provisions of this clause.
Title to Government property shall not be affected by its incor-
poration into or attachment to any property not owned by the
Government, nor shall Government property become a fixture

tion connected with performing this contract.

(2) The Contractor shall not be liable for loss or destruc-
tion of, or damage to, the Government property provided under
this contract (or, if an educational or nonprofit organization, for
expenses incidental to such loss, destruction, or damage),
except as provided in paragraphs (g)(3) and (g)(4) of this
clause.

(3) The contractor shall be responsible for loss or
destruction of, or damage to, the Government property pro-
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vided under this contract (including expenses incidental to such
loss, destruction, or damage)—

(i) That results from a risk expressly required to be
insured under this contract, but only to the extent of the insur-
ance required to be purchased and maintained, or to the extent
of insurance actually purchased and maintained, whichever is
greater;

(if) That results from a risk which is in fact covered
by insurance or for which the Contractor is otherwise reim-
bursed, but only to the extent of such insurance or reimburse-
ment;

(iii) For which the Contractor is otherwise responsi-
ble under the express terms of this contract;

(iv) That results from willful misconduct or lack of
good faith on the part of the Contractor’s managerial personnel;
or

(v) That results from a failure on the part of the Con-
tractor, due to willful misconduct or lack of good faith on the
part of the Contractor’s managerial personnel, to establish and
administer a program or system for the control, use, protection,
preservation, maintenance, and repair of Government property
as required by paragraph (e) of this clause.

(4)(i) If the Contractor fails to act as provided in subdi-
vision (g)(3)(v) of this clause, after being notified (by certified
mail addressed to one of the Contractor’s managerial person-
nel) of the Government’s disapproval, withdrawal of approval,
or nonacceptance of the system or program, it shall be conclu-
sively presumed that such failure was due to willful misconduct
or lack of good faith on the part of the Contractor’s managerial
personnel.

(ii) Furthermore, any loss or destruction of, or dam-
age to, the Government property shall be presumed to have
resulted from such failure unless the Contractor can establish
by clear and convincing evidence that such loss, destruction, or
damage—

(A) Did not result from the Contractor’s failure to
maintain an approved program or system; or

(B) Occurred while an approved program or sys-
tem was maintained by the Contractor.

(5) If the Contractor transfers Government property to
the possession and control of a subcontractor, the transfer shall
not affect the liability of the Contractor for loss or destruction
of, or damage to, the property as set forth above. However, the
Contractor shall require the subcontractor to assume the risk of,
and be responsible for, any loss or destruction of, or damage, to
the property while in the subcontractor’s possession or control,
except to the extent that the subcontract, with the advance
approval of the Contracting Officer, relieves the subcontractor
from such liability. In the absence of such approval, the subcon-
tract shall contain appropriate provisions requiring the return of
all Government property in as good condition as when received,
except for reasonable wear and tear or for its use in accordance
with the provisions of the prime contract.

(6) Upon loss or destruction of, or damage to, Govern-
ment property provided under this contract, the Contractor shall
so notify the Contracting Officer and shall communicate with
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the loss and salvage organization, if any, designated by the Con-
tracting Officer. With the assistance of any such organization,
the Contractor shall take all reasonable action to protect the
Government property from further damage, separate the dam-
aged and undamaged Government property, put all the affected
Government property in the best possible order, and furnish to
the Contracting Officer a statement of—

(i) The lost, destroyed, or damaged Government
property;

(ii) The time and origin of the loss, destruction, or
damage;

(iii) All known interests in commingled property of
which the Government property is a part; and

(iv) The insurance, if any, covering any part of or
interest in such commingled property.

(7) The Contractor shall repair, renovate, and take such
other action with respect to damaged Government property as
the Contracting Officer directs. If the Government property is
destroyed or damaged beyond practical repair, or is damaged
and so commingled or combined with property of others
(including the Contractor’s) that separation is impractical, the
Contractor may, with the approval of and subject to any condi-
tions imposed by the Contracting Officer, sell such property for
the account of the Government. Such sales may be made in
order to minimize the loss to the Government, to permit the
resumption of business, or to accomplish a similar purpose. The
Contractor shall be entitled to an equitable adjustment in the
contract price for the expenditures made in performing the obli-
gations under this paragraph (g)(7) in accordance with para-
graph (h) of this clause. However, the Government may directly
reimburse the loss and salvage organization for any of their
charges. The Contracting Officer shall give due regard to the
Contractor’s liability under this paragraph (g) when making any
such equitable adjustment.

(8) The Contractor represents that it is not including in
the price, and agrees it will not hereafter include in any price to
the Government, any charge or reserve for insurance (including
any self-insurance fund or reserve) covering loss or destruction
of, or damage to, Government property, except to the extent that
the Government may have expressly required the Contractor to
carry such insurance under another provision of this contract.

(9) In the event the Contractor is reimbursed or other-
wise compensated for any loss or destruction of, or damage to,
the Government property, the Contractor shall use the proceeds
to repair, renovate, or replace the lost, destroyed, or damaged
Government property or shall otherwise credit the proceeds to
or equitably reimburse the Government, as directed by the Con-
tracting Officer.

(10) The Contractor shall do nothing to prejudice the
Government's rights to recover against third parties for any loss
or destruction of, or damage to, Government property. Upon the
request of the Contracting Officer, the Contractor shall, at the
Government's expense, furnish to the Government all reason-
able assistance and cooperation (including the prosecution of
suit and the execution of instruments of assignment in favor of
the Government) in obtaining recovery. In addition, where a
subcontractor has not been relieved from liability for any loss
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or destruction of, or damage to, Government property, the Con-
tractor shall enforce for the benefit of the Government the lia-
bility of the subcontractor for such loss, destruction, or damage.

52.245-3
Property.
As prescribed in 45.106(c), insert the following clause, in

addition to the clause at 52.245-2, Government Property

(Fixed-Price Contracts), in solicitations and contracts when a

fixed-price construction contract is contemplated under

which the Government is to furnish Government property

f.0.b. railroad cars at a specified destination or f.0.b. truck at

the project site. The contract Schedule shall specify the point

of delivery and may include special terms and conditions cov-
ering installation, preparation for operation, or equipment
testing by the Government or by another contractor.

Identification of Government-Furnished

IDENTIFICATION OF GOVERNMENT-FURNISHED PROPERTY
(APR 1984)

(@) The Government will furnish to the Contractor the
property identified in the Schedule to be incorporated or
installed into the work or used in performing the contract. The
listed property will be furnished f.0.b. railroad cars at the
place specified in the contract Schedule or f.0.b. truck at the
project site. The Contractor is required to accept delivery, pay
any demurrage or detention charges, and unload and transport
the property to the job site at its own expense. When the prop-
erty is delivered, the Contractor shall verify its quantity and
condition and acknowledge receipt in writing to the Contract-
ing Officer. The Contractor shall also report in writing to the
Contracting Officer within 24 hours of delivery any damage
to or shortage of the property as received. All such property
shall be installed or incorporated into the work at the expense
of the Contractor, unless otherwise indicated in this contract.

(b) Each item of property to be furnished under this clause
shall be identified in the Schedule by quantity, item, and
description.

(End of clause)

52.245-4 Government-Furnished Property (Short Form).
As prescribed in 45.106(d), insert the following clause:

GOVERNMENT-FURNISHED PROPERTY (SHORT FORM)
(JUNE 2003)

(@) The Government shall deliver to the Contractor, at the
time and locations stated in this contract, the Government-fur-
nished property described in the Schedule or specifications. If
that property, suitable for its intended use, is not delivered to
the Contractor, the Contracting Officer shall equitably adjust
affected provisions of this contract in accordance with the
Changes clause when—

(1) The Contractor submits a timely written request for
an equitable adjustment; and

(2) The facts warrant an equitable adjustment.

(b) Title to Government-furnished property shall remain in
the Government. The Contractor shall use the Government-
furnished property only in connection with this contract. The
Contractor shall maintain adequate property control records
in accordance with sound industrial practice and will make
such records available for Government inspection at all rea-
sonable times, unless the clause at Federal Acquisition Regu-
lation 52.245-1, Property Records, is included in this contract.

(c) Upon delivery of Government-furnished property to
the Contractor, the Contractor assumes the risk and responsi-
bility for its loss or damage, except—

(1) For reasonable wear and tear;

(2) To the extent property is consumed in performing
this contract; or

(3) As otherwise provided for by the provisions of this
contract.

(d) Upon completing this contract, the Contractor shall fol-
low the instructions of the Contracting Officer regarding the
disposition of all Government-furnished property not con-
sumed in performing this contract or previously delivered to
the Government. The Contractor shall prepare for shipment,
deliver f.0.b. origin, or dispose of the Government property,
as may be directed or authorized by the Contracting Officer.
The net proceeds of any such disposal shall be credited to the
contract price or shall be paid to the Government as directed
by the Contracting Officer.

(e) If this contract is to be performed outside the Untied
States and its outlying areas, the words “Government” and
“Government-furnished” (wherever they appear in this
clause) shall be construed as “United States Government” and
“United States Government-furnished,” respectively.

(End of clause)

52.245-5 Government Property (Cost-Reimbursement,
Time-and-Material, or Labor-Hour Contracts).
As prescribed in 45.106(f)(1), insert the following clause:

GOVERNMENT PROPERTY (COST-REIMBURSEMENT, TIME-
AND-MATERIAL, OR LABOR-HOUR CONTRACTS)
(MAY 2004)

(a) Government-furnished property. (1) The term “Con-
tractor’s managerial personnel,” as used in paragraph (g) of
this clause, means any of the Contractor’s directors, officers,
managers, superintendents, or equivalent representatives who
have supervision or direction of—

(i) All or substantially all of the Contractor’s busi-
ness;

(ii) All or substantially all of the Contractor’s oper-
ation at any one plant, or separate location at which the con-
tract is being performed; or

(iii) A separate and complete major industrial oper-
ation connected with performing this contract.
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(2) The Government shall deliver to the Contractor, for
use in connection with and under the terms of this contract,
the Government-furnished property described in the Schedule
or specifications, together with such related data and informa-
tion as the Contractor may request and as may be reasonably
required for the intended use of the property (hereinafter
referred to as “Government-furnished property”).

(3) The delivery or performance dates for this contract
are based upon the expectation that Government-furnished
property suitable for use will be delivered to the Contractor at
the times stated in the Schedule or, if not so stated, in suffi-
cient time to enable the Contractor to meet the contract’s
delivery or performance dates.

(4) If Government-furnished property is received by the
Contractor in a condition not suitable for the intended use, the
Contractor shall, upon receipt, notify the Contracting Officer,
detailing the facts, and, as directed by the Contracting Officer
and at Government expense, either effect repairs or modifica-
tion or return or otherwise dispose of the property. After com-
pleting the directed action and upon written request of the
Contractor, the Contracting Officer shall make an equitable
adjustment as provided in paragraph (h) of this clause.

(5) If Government-furnished property is not delivered
to the Contractor by the required time or times, the Contract-
ing Officer shall, upon the Contractor’s timely written
request, make a determination of the delay, if any, caused the
Contractor and shall make an equitable adjustment in accor-
dance with paragraph (h) of this clause.

(b) Changes in Government-furnished property. (1) The
Contracting Officer may, by written notice, (i) decrease
the Government-furnished property provided or to be pro-
vided under this contract or (ii) substitute other Govern-
ment-furnished property for the property to be provided
by the Government or to be acquired by the Contractor
for the Government under this contract. The Contractor
shall promptly take such action as the Contracting Officer
may direct regarding the removal, shipment, or disposal
of the property covered by this notice.

(2) Upon the Contractor’s written request, the Contract-
ing Officer shall make an equitable adjustment to the contract
in accordance with paragraph (h) of this clause, if the Govern-
ment has agreed in the Schedule to make such property avail-
able for performing this contract and there is any—

(i) Decrease or substitution in this property pursuant
to paragraph (b)(1) of this clause; or

(if) Withdrawal of authority to use property, if pro-
vided under any other contract or lease.

(c) Title. (1) The Government shall retain title to all Gov-
ernment-furnished property.

(2) Title to all property purchased by the Contractor for
which the Contractor is entitled to be reimbursed as a direct
item of cost under this contract shall pass to and vest in the
Government upon the vendor’s delivery of such property.
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(3) Title to all other property, the cost of which is reim-
bursable to the Contractor, shall pass to and vest in the Gov-
ernment upon—

(i) Issuance of the property for use in contract per-
formance;

(i) Commencement of processing of the property
for use in contract performance; or

(iii) Reimbursement of the cost of the property by
the Government, whichever occurs first.

(4) All Government-furnished property and all property
acquired by the Contractor, title to which vests in the Govern-
ment under this paragraph (collectively referred to as “Gov-
ernment property”), are subject to the provisions of this
clause. Title to Government property shall not be affected by
its incorporation into or attachment to any property not owned
by the Government, nor shall Government property become a
fixture or lose its identity as personal property by being
attached to any real property.

(d) Use of Government property. The Government prop-
erty shall be used only for performing this contract, unless
otherwise provided in this contract or approved by the Con-
tracting Officer.

(e) Property administration. (1) The Contractor shall be
responsible and accountable for all Government property pro-
vided under the contract and shall comply with Federal
Acquisition Regulation (FAR) Subpart 45.5, as in effect on
the date of this contract.

(2) The Contractor shall establish and maintain a pro-
gram for the use, maintenance, repair, protection, and preser-
vation of Government property in accordance with sound
business practice and the applicable provisions of FAR Sub-
part 45.5.

(3) If damage occurs to Government property, the risk
of which has been assumed by the Government under this
contract, the Government shall replace the items or the Con-
tractor shall make such repairs as the Government directs.
However, if the Contractor cannot effect such repairs within
the time required, the Contractor shall dispose of the property
as directed by the Contracting Officer. When any property for
which the Government is responsible is replaced or repaired,
the Contracting Officer shall make an equitable adjustment in
accordance with paragraph (h) of this clause.

(f) Access. The Government and all its designees shall
have access at all reasonable times to the premises in which
any Government property is located for the purpose of
inspecting the Government property.

(9) Limited risk of loss. (1) The Contractor shall not be lia-
ble for loss or destruction of, or damage to, the Government
property provided under this contract or for expenses inciden-
tal to such loss, destruction, or damage, except as provided in
paragraphs (g)(2) and (g)(3) of this clause.
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(2) The Contractor shall be responsible for loss or
destruction of, or damage to, the Government property pro-
vided under this contract (including expenses incidental to
such loss, destruction, or damage)—

(i) That results from a risk expressly required to be
insured under this contract, but only to the extent of the insur-
ance required to be purchased and maintained or to the extent
of insurance actually purchased and maintained, whichever is
greater;

(ii) That results from a risk that is in fact covered by
insurance or for which the Contractor is otherwise reim-
bursed, but only to the extent of such insurance or reimburse-
ment;

(iii) For which the Contractor is otherwise responsi-
ble under the express terms of this contract;

(iv) That results from willful misconduct or lack of
good faith on the part of the Contractor’s managerial person-
nel; or

(v) That results from a failure on the part of the Con-
tractor, due to willful misconduct or lack of good faith on the
part of the Contractor’s managerial personnel, to establish and
administer a program or system for the control, use, protec-
tion, preservation, maintenance, and repair of Government
property as required by paragraph (e) of this clause.

(3)(i) If the Contractor fails to act as provided by sub-
division (g)(2)(v) of this clause, after being notified (by cer-
tified mail addressed to one of the Contractor’s managerial
personnel) of the Government’s disapproval, withdrawal of
approval, or nonacceptance of the system or program, it shall
be conclusively presumed that such failure was due to willful
misconduct or lack of good faith on the part of the Contrac-
tor’s managerial personnel.

(ii) In such event, any loss or destruction of, or dam-
age to, the Government property shall be presumed to have
resulted from such failure unless the Contractor can establish
by clear and convincing evidence that such loss, destruction,
or damage—

(A) Did not result from the Contractor’s failure to
maintain an approved program or system; or

(B) Occurred while an approved program or sys-
tem was maintained by the Contractor.

(4) If the Contractor transfers Government property to
the possession and control of a subcontractor, the transfer
shall not affect the liability of the Contractor for loss or
destruction of, or damage to, the property as set forth above.
However, the Contractor shall require the subcontractor to
assume the risk of, and be responsible for, any loss or destruc-
tion of, or damage to, the property while in the subcontrac-
tor’s possession or control, except to the extent that the
subcontract, with the advance approval of the Contracting

Officer, relieves the subcontractor from such liability. In the
absence of such approval, the subcontract shall contain appro-
priate provisions requiring the return of all Government prop-
erty in as good condition as when received, except for
reasonable wear and tear or for its use in accordance with the
provisions of the prime contract.

(5) Upon loss or destruction of, or damage to, Govern-
ment property provided under this contract, the Contractor
shall so notify the Contracting Officer and shall communicate
with the loss and salvage organization, if any, designated by
the Contracting Officer. With the assistance of any such orga-
nization, the Contractor shall take all reasonable action to pro-
tect the Government property from further damage, separate
the damaged and undamaged Government property, put all
the affected Government property in the best possible order,
and furnish to the Contracting Officer a statement of—

(i) The lost, destroyed, or damaged Government
property;

(ii) The time and origin of the loss, destruction, or
damage;

(iii) All known interests in commingled property of
which the Government property is a part; and

(iv) The insurance, if any, covering any part of or
interest in such commingled property.

(6) The Contractor shall repair, renovate, and take such
other action with respect to damaged Government property as
the Contracting Officer directs. If the Government property is
destroyed or damaged beyond practical repair, or is damaged
and so commingled or combined with property of others
(including the Contractor’s) that separation is impractical, the
Contractor may, with the approval of and subject to any con-
ditions imposed by the Contracting Officer, sell such property
for the account of the Government. Such sales may be made
in order to minimize the loss to the Government, to permit the
resumption of business, or to accomplish a similar purpose.
The Contractor shall be entitled to an equitable adjustment in
the contract price for the expenditures made in performing the
obligations under this paragraph (g)(6) in accordance with
paragraph (h) of this clause. However, the Government may
directly reimburse the loss and salvage organization for any
of their charges. The Contracting Officer shall give due regard
to the Contractor’s liability under this paragraph (g) when
making any such equitable adjustment.

(7) The Contractor shall not be reimbursed for, and shall
not include as an item of overhead, the cost of insurance or of
any reserve covering risk of loss or destruction of, or damage
to, Government property, except to the extent that the Gov-
ernment may have expressly required the Contractor to carry
such insurance under another provision of this contract.
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(8) In the event the Contractor is reimbursed or other-
wise compensated for any loss or destruction of, or damage
to, Government property, the Contractor shall use the pro-
ceeds to repair, renovate, or replace the lost, destroyed, or
damaged Government property or shall otherwise credit the
proceeds to, or equitably reimburse, the Government, as
directed by the Contracting Officer.

(9) The Contractor shall do nothing to prejudice the
Government’s rights to recover against third parties for any
loss or destruction of, or damage to, Government property.
Upon the request of the Contracting Officer, the Contractor
shall, at the Government’s expense, furnish to the Govern-
ment all reasonable assistance and cooperation (including the
prosecution of suit and the execution of instruments of assign-
ment in favor of the Government) in obtaining recovery. In
addition, where a subcontractor has not been relieved from
liability for any loss or destruction of, or damage to, Govern-
ment property, the Contractor shall enforce for the benefit of
the Government the liability of the subcontractor for such
loss, destruction, or damage.

(h) Equitable adjustment. When this clause specifies an
equitable adjustment, it shall be made to any affected contract
provision in accordance with the procedures of the Changes
clause. When appropriate, the Contracting Officer may ini-
tiate an equitable adjustment in favor of the Government. The
right to an equitable adjustment shall be the Contractor’s
exclusive remedy. The Government shall not be liable to suit
for breach of contract for—

(1) Any delay in delivery of Government-furnished
property;

(2) Delivery of Government-furnished property in a
condition not suitable for its intended use;

(3) A decrease in or substitution of Government-fur-
nished property; or

(4) Failure to repair or replace Government property for
which the Government is responsible.

(i) Government property disposal. Except as provided in
paragraphs (i)(1)(i), (i)(2), and (i)(8)(i) of this clause, the
Contractor shall not dispose of Government property until
authorized to do so by the Plant Clearance Officer.

(1) Scrap. (i) Contractor with an approved scrap pro-
cedure. (A) The Contractor may dispose of scrap result-
ing from production or testing under this contract without
Government approval. However, if the scrap requires
demilitarization or is sensitive property, the Contractor shall
submit the scrap on an inventory disposal schedule.

(B) For scrap from other than production or
testing, the Contractor may prepare scrap lists in lieu of
inventory disposal schedules (provided such lists are con-
sistent with the approved scrap procedures), except that
inventory disposal schedules shall be submitted for scrap
aircraft or aircraft parts and scrap that—

(1) Requires demilitarization;
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(2) Is a classified item;

(3) Is generated from classified items;

(4) Contains hazardous materials or hazardous
wastes;

(5) Contains precious metals; or

(6) Is dangerous to the public health, safety, or
welfare.

(ii) Contractor without an approved scrap proce-
dure. The Contractor shall submit an inventory disposal
schedule for all scrap.

(2) Pre-disposal requirements. When the Contractor
determines that a property item acquired or produced by the
Contractor, to which the Government has obtained title under
paragraph (c) of this clause, is no longer needed for perfor-
mance of this contract, the Contractor, in the following order
of priority:

(i) May purchase the property at the acquisition cost.

(ii) Shall make reasonable efforts to return unused
property to the appropriate supplier at fair market value (less,
if applicable, a reasonable restocking fee that is consistent
with the supplier's customary practices).

(iii) Shall list, on Standard Form 1428, Inventory
Disposal Schedule, property that was not purchased under
paragraph (i)(2)(i) of this clause, could not be returned to a
supplier, or could not be used in the performance of other
Government contracts.

(3) Inventory disposal schedules. (i) The Contractor
shall use Standard Form 1428, Inventory Disposal Schedule,
to identify—

(A) Government-furnished property that is no
longer required for performance of this contract, provided the
terms of another Government contract do not require the Gov-
ernment to furnish that property for performance of that con-
tract; and

(B) Property acquired or produced by the Con-
tractor, to which the Government has obtained title under
paragraph (c) of this clause, that is no longer required for per-
formance of that contract.

(ii) The Contractor may annotate inventory disposal
schedules to identify property the Contractor wishes to pur-
chase from the Government.

(iii) Unless the Plant Clearance Officer has agreed
otherwise, or the contract requires electronic submission of
inventory disposal schedules, the Contractor shall prepare
separate inventory disposal schedules for—

(A) Special test equipment with commercial
components;

(B) Special test equipment that does not contain
commercial components;

(C) Printing equipment;

(D) Computers, components thereof, peripheral
equipment, and related equipment;

(E) Precious Metals;
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(F) Nonnuclear hazardous materials or hazardous
wastes; or
(G) Nuclear materials or nuclear wastes.

(iv) Property with the same description, condition
code, and reporting location may be grouped in a single line
item. The Contractor shall describe special test equipment in
sufficient detail to permit an understanding of the special test
equipment's intended use.

(4) Submission requirements. The Contractor shall sub-
mit inventory disposal schedules to the Plant Clearance
Officer no later than—

(i) Thirty days following the Contractor’s determi-
nation that a Government property item is no longer required
for performance of the contract;

(i) Sixty days, or such longer period as may be
approved by the Plant Clearance Officer, following comple-
tion of contract deliveries or performance; or

(iii) One hundred twenty days, or such longer period
as may be approved by the Plant Clearance Officer, following
contract termination in whole or in part.

(5) Corrections. The Plant Clearance Officer may
require the Contractor to correct an inventory disposal sched-
ule or may reject a schedule if the property identified on the
schedule is not accountable under this contract or is not in the
quantity or condition indicated.

(6) Postsubmission adjustments. The Contractor shall
provide the Plant Clearance Officer at least 10 working days
advance written notice of its intent to remove a property item
from an approved inventory disposal schedule. Unless the
Plant Clearance Officer objects to the intended schedule
adjustment within the notice period, the Contractor may make
the adjustment upon expiration of the notice period.

(7) Storage. (i) The Contractor shall store the property
identified on an inventory disposal schedule pending receipt
of disposal instructions. The Government's failure to provide
disposal instructions within 120 days following acceptance of
an inventory disposal schedule, might entitle the Contractor
to an equitable adjustment for costs incurred to store such
property on or after the 121st day.

(ii) The Contractor shall obtain the Plant Clearance
Officer’s approval to remove Government property from the
premises at which the property is currently located prior to
receipt of final disposition instructions. If approval is
granted, any costs incurred by the Contractor to transport or
store the property shall not increase the price or fee of any
Government contract. The storage facility must be appropri-
ate for assuring the property's physical safety and suitability
for use. Approval does not relieve the Contractor of any lia-
bility under this contract for such property.

(8) Disposition instructions. (i) If the Government does
not provide disposition instructions to the Contractor within
45 days following acceptance of a scrap list, the Contractor

may dispose of the listed scrap in accordance with the Con-
tractor’s approved scrap procedures.

(i) The Contractor shall prepare for shipment,
deliver f.0.b. origin, or dispose of Government property as
directed by the Plant Clearance Officer. The Contractor shall
remove and destroy any markings identifying the property as
Government property prior to disposing of the property.

(iii) The Contracting Officer may require the Con-
tractor to demilitarize the property prior to shipment or dis-
posal. Any equitable adjustment incident to the Contracting
Officer's direction to demilitarize Government property shall
be made in accordance with paragraph (h) of this clause.

(9) Disposal proceeds. The Contractor shall credit the
net proceeds from the disposal of Government property to the
cost of work covered by this contract, or to the Government
as directed by the Contracting Officer.

(10) Subcontractor inventory disposal schedules. The
Contractor shall require a subcontractor that is using property
accountable under this contract at a subcontractor-managed
site to submit inventory disposal schedules to the Contractor
in sufficient time for the Contractor to comply with the
requirements of paragraph (i)(4) of this clause.

(j) Abandonment of Government property. (1) The Gov-
ernment will not abandon sensitive Government property
without the Contractor’s written consent;

(2) The Government, upon notice to the Contractor,
may abandon any nonsensitive Government property in place
at which time all obligations of the Government regarding
such abandoned property shall cease.

(3) The Government has no obligation to restore or
rehabilitate the Contractor’s premises under any circum-
stances; however, if Government-furnished property is with-
drawn or is unsuitable for the intended use, or if other
Government property is substituted, then the equitable adjust-
ment under paragraph (h) of this clause may properly include
restoration or rehabilitation costs.

(k) Communications. All communications under this
clause shall be in writing.

(I) Overseas contracts. If this contract is to be performed
outside the United States and its outlying areas, the words
“Government” and “Government-furnished” (wherever they
appear in this clause) shall be construed as “United States
Government” and “United States Government-furnished,”
respectively.

(End of clause)

Alternate | (June 2003). As prescribed in 45.106(f)(2)),
substitute the following paragraph (c) for paragraph (c) of the
basic clause:

(c) Title. (1) The Government shall retain title to all Gov-
ernment-furnished property.

(2) All Government-furnished property and all property
acquired by the Contractor, title to which vests in the Govern-
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ment under this paragraph (collectively referred to as “Govern-
ment property”), are subject to the provisions of this clause.
Title to Government property shall not be affected by its incor-
poration into or attachment to any property not owned by the
Government, nor shall Government property become a fixture
or lose its identity as personal property by being attached to any
real property.

(3) Title to all property purchased by the Contractor for
which the Contractor is entitled to be reimbursed as a direct
item of cost under this contract and that, under the provisions
of this contract is to vest in the Government, shall pass to and
vest in the Government upon the vendor’s delivery of such
property. Title to all other property, the cost of which is to be
reimbursed to the Contractor under this contract and that under
the provisions of this contract is to vest in the Government, shall
pass to and vest in the Government upon—

(i) Issuance of the property for use in contract perfor-
mance;

(if) Commencement of processing of the property or
its use in contract performance; or

(iii) Reimbursement of the cost of the property by the
Government, whichever occurs first.

(4) Title to equipment (and other tangible personal prop-
erty) purchased with funds available for research and having an
acquisition cost of less than $5,000 shall vest in the Contractor
upon acquisition or as soon thereafter as feasible; provided, that
the Contractor obtained the Contracting Officer’s approval
before each acquisition. Title to equipment purchased with
funds available for research and having an acquisition cost of
$5,000 or more shall vest as set forth in the contract. If title to
equipment vests in the Contractor under this paragraph (c)(4),
the Contractor agrees that no charge will be made to the Gov-
ernment for any depreciation, amortization, or use under any
existing or future Government contract or subcontract thereun-
der. The Contractor shall furnish the Contracting Officer a list
of all equipment to which title is vested in the Contractor under
this paragraph (c)(4) within 10 days following the end of the
calendar quarter during which it was received.

(5) Vesting title under this paragraph (c) is subject to
civil rights legislation, 42 U.S.C. 2000d. Before title is vested
and by signing this contract, the Contractor accepts and agrees
that—

“No person in the United States or its outlying
areas shall, on the ground of race, color, or national
origin, be excluded from participation in, be
denied the benefits of, or be otherwise subjected to
discrimination under this contemplated financial
assistance (title to equipment).”

52.245-6 Liability for Government Property (Demolition
Services Contracts).

As prescribed in 45.106(g) insert the following clause, in
addition to the clauses prescribed at 37.304, in solicitations
and contracts for dismantling, demolition, or removal of
improvements:
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LIABILITY FOR GOVERNMENT PROPERTY (DEMOLITION
SERVICES CONTRACTS) (APR 1984)

Except for reasonable wear and tear incident to removal
and delivery to the Government, the Contractor assumes the
risk of and shall be responsible for any loss or destruction of,
or damage to, items of property, title to which—

(a) Remains in the Government and that are to be delivered
to the Government by the Contractor in performing the work;
and

(b) Is vested in the Contractor but that under the Termina-
tion clauses of this contract is revested in the Government
upon notice of termination.

(End of clause)

52.245-7 Government Property (Consolidated Facilities).

As prescribed in 45.302-6(a), insert the following clause in
solicitations and contracts when a consolidated facilities con-
tract is contemplated:

GOVERNMENT PROPERTY (CONSOLIDATED FACILITIES)
(MAR 1996)

(a) Definitions. For the purpose of this contract, the fol-
lowing definitions apply:

“Facilities,” as used in this clause, means all property pro-
vided under this facilities contract.

“Related contract,” as used in this clause, means a Govern-
ment contract or subcontract for supplies or services under
which the use of the facilities is or may be authorized.

(b) Facilities to be provided. (1) The Contractor, at Gov-
ernment expense and subject to the provisions of this contract,
shall acquire, construct, or install the facilities and perform
the related work as described in the Schedule.

(2) The Government, subject to the provisions of this
contract, shall furnish to the Contractor the facilities identi-
fied in the Schedule as Government-furnished facilities. The
Contractor, at Government expense, shall perform the work
with respect to those facilities as is described in the Schedule.

(3) All shipments of the facilities shall be made on Gov-
ernment bills of lading, unless otherwise authorized by the
Contracting Officer. The required number of such Govern-
ment bills of lading will be furnished to the Contractor by, and
the Contractor shall be accountable therefor to, the transpor-
tation activity designated by the Contracting Officer.

(c) Period of this contract. If not otherwise specified in the
contract and if not previously terminated under paragraph
(m), the use of the facilities authorized under this contract
shall terminate 5 years after its effective date. Thereafter, if
continued use of the facilities by the Contractor is mutually
desired, the parties shall enter into a new contract that shall
incorporate such provisions as may then be required by appli-
cable laws and regulations. The parties may, by written agree-
ment, extend the use of the facilities under this contract
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beyond this 5-year period to permit the completion of any
then-existing related contracts and subcontracts.

(d) Title in the facilities. (1) The Government shall retain
title to all Government-furnished property.

(2) Title to all facilities and components shall pass to
and vest in the Government upon delivery by the vendor of all
such items purchased by the Contractor for which it is entitled
to be reimbursed as a direct item of cost under this contract.

(3) Title to replacement parts furnished by the Contrac-
tor in carrying out its normal maintenance obligations under
paragraph (h) shall pass to and vest in the Government upon
completion of their installation in the facilities.

(4) Title to other property, the cost of which is reimburs-
able to the Contractor under this contract, shall pass to and
vest in the Government upon—

(i) Issuance of the property for use in performing this
contract;

(i) Commencement of processing or use of the prop-
erty in performing this contract; or

(iii) Reimbursement of the cost of the property by
the Government, whichever occurs first.

(5) Title to the facilities shall not be affected by their
incorporation into or attachment to any property not owned
by the Government, nor shall any item of the facilities become
a fixture or lose its identity as personal property by being
attached to any real property. The Contractor shall keep the

facilities free and clear of all liens and encumbrances and,
except as otherwise authorized by this contract or by the Con-
tracting Officer, shall not remove or otherwise part with pos-
session of, or permit the use by others of, any of the facilities.

(6) The Contractor may, with the written approval of the
Contracting Officer, install, arrange, or rearrange, on Govern-
ment-furnished premises, readily movable machinery, equip-
ment, and other items belonging to the Contractor. Title to any
such item shall remain in the Contractor even though it may
be attached to real property owned by the Government, unless
the Contracting Officer determines that it is so permanently
attached that removal would cause substantial injury to Gov-
ernment property.

(7) The Contractor shall not construct or install, at its
own expense, any fixed improvement or structural alterations
in Government buildings or other real property without
advance written approval of the Contracting Officer. Fixed
improvement or structural alterations, as used herein, means
any alteration or improvement in the nature of the building or
other real property, that, after completion, cannot be removed
without substantial loss of value or damage to the premises.
The term does not include foundations for production equip-
ment.

(e) Location of the facilities. The Contractor may use the
facilities at any of the locations specified in the Schedule and,
with the prior written approval of the Contracting Officer, at
any other location. In granting this approval, the Contracting
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contract may be appropriately modified to provide for such
reimbursement.

(End of clause)

52.245-13 Accountable Facilities (Nonprofit Educational

Institutions).

As prescribed in 45.302-7(b), the contracting officer may
insert the following clause in solicitations and contracts when
a facilities contract is contemplated and award may be made
to a nonprofit educational institution:

ACCOUNTABLE FACILITIES (NONPROFIT EDUCATIONAL
INSTITUTIONS) (APR 1984)

The facilities accountable under this contract are those
facilities furnished or acquired under this contract and those
facilities furnished or acquired under those related contracts
that are specifically identified in this contract Schedule.

(End of clause)

52.245-14 Use of Government Facilities.

As prescribed in 45.302-7(c), the contracting officer may
insert the following clause in solicitations and contracts when
a facilities use contract is contemplated and award may be
made to a nonprofit educational institution:

USE OF GOVERNMENT FACILITIES (APR 1984)

The Contractor may use the facilities without charge in
performing—

(@) Contracts with the Government which specifically
authorize such use without charge;

(b) Subcontracts of any tier if the Contracting Officer hav-
ing cognizance of the prime contract has authorized, in writ-
ing, use without charge; and

(c) Other work for which the Contracting Officer has spe-
cifically authorized use without charge in writing.

(End of clause)

52.245-15 Transfer of Title to the Facilities.
As prescribed in 45.302-7(d), insert the following clause:

TRANSFER OF TITLE TO THE FACILITIES (JUNE 2003)

(@) The Contracting Officer may, at any time during the
term of this contract and acting under Public Law 97-258
(31 U.S.C. 6306), transfer title to equipment to the Contractor
upon mutually agreeable terms and conditions. This clause
takes precedence over the title paragraph of the Government
property clause of this contract. However, every agreement to
transfer title to equipment shall provide that the Contractor
will not include in the contract price or charge the Govern-
ment in any manner for depreciation, amortization, or use of
such equipment.

(b) Vesting title under paragraph (a) of this clause is sub-
ject to civil rights legislation, 42 U.S.C. 2000d. Before title is
vested and by signing this contract, the contractor accepts and
agrees that—

“No person in the United States or its outlying
areas shall, on the ground of race, color, or national
origin, be excluded from participation in, be
denied the benefits of, or be otherwise subjected to

discrimination under this contemplated financial
assistance (title to equipment).”

(End of clause)

52.245-16 Facilities EQuipment Modernization.
As prescribed in 45.302-7(e), insert the following clause:

FACILITIES EQUIPMENT MODERNIZATION (APR 1985)

(a) The Contractor agrees to return to the Government the
net cost savings realized from using modernized or replace-
ment equipment provided by the Government under this con-
tract. This applies to using such equipment on any contracts
or subcontracts that are firm-fixed price, or that are fixed-
price with economic price adjustment provisions, entered into
within the 3 years following the date such equipment is placed
into production. This provision does not apply to the use of
such equipment in sealed bid contracts entered into after the
equipment is placed in production or in contracts or subcon-
tracts that specifically provide that they have been priced on
the basis of anticipated use of such equipment.

(b)(1) The Contractor shall maintain adequate records for
implementing this clause. The Contractor shall make such
records available at its office for inspection, audit, or repro-
duction by any authorized representative of the Contracting
Officer.

(2) When the Contractor authorizes a subcontractor to
use the modernized or replacement equipment, the subcon-
tractor shall be required to maintain records and make them
and additional information available to the Contracting
Officer.

(c) Records of equipment shall generally be acceptable if
they are maintained under established accounting practices
and permit a fair estimation of the net cost savings realized.
Net cost savings realized shall be determined by a comparison
of the Contractor’s cost experience in the operation of the
equipment before and after modernization.

(d) Amounts due the Government under this clause shall
be returned by the Contractor, as directed by the Contracting
Officer, by—

(1) Credits to, or adjustment of the prices of, the related
contracts benefitting from using the modernized or replace-
ment equipment;

(2) Payment to the Government through the Contract-
ing Officer having cognizance of the equipment; or

(FAC 2001-22)  52.2-281
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(3) Any other means mutually agreed to.

(End of clause)

52.245-17 Special Tooling.
As prescribed in 45.306-5, insert the following clause:

SPECIAL TOOLING (MAY 2004)

(a) Definition.

“Special tooling” means jigs, dies, fixtures, molds, pat-
terns, taps, gauges, other equipment and manufacturing aids,
all components of these items, and replacements of these
items that are of such a specialized nature that without sub-
stantial modification or alteration their use is limited to the
development or production of particular supplies or parts
thereof or performing particular services. It does not include
material, special test equipment, facilities (except founda-
tions and similar improvements necessary for installing spe-
cial tooling), general or special machine tools, or similar
capital items. Special tooling, for the purpose of this clause,
includes all special tooling acquired or fabricated by the Con-
tractor for the Government (other than special tooling to be
delivered as a line item) or furnished by the Government for
use in connection with and under the terms of the contract.

(b) Title. The Government retains title to Government-
owned special tooling and option to take title to all special
tooling subject to this clause until such time as title or option
to take title is relinquished by the Contracting Officer as pro-
vided for in paragraphs (j)(2) and (j)(3) of this clause.

(c) Risk of loss. Except to the extent that the Government
shall have otherwise assumed the risk of loss to special tool-
ing applicable to this clause, in the event of the loss, theft or
destruction of or damage to any such property, the repair or
replacement shall be accomplished by the Contractor at its
own expense.

(d) Special tooling furnished by the Government.

(1) Except as otherwise provided in this contract, all Govern-
ment-furnished special tooling is provided “as is.” The Gov-
ernment makes no warranty whatsoever with respect to
special tooling furnished “as is,” except that the property is in
the same condition when placed at the f.0.b. point specified in
the solicitation as when last available for inspection by the
Contractor under the solicitation.

(2) The Contractor may repair any special tooling made
available on an “as is” basis. Such repair will be at the Con-
tractor's expense, except as otherwise provided in this clause.
Such property may be modified as necessary for use under
this contract at the Contractor's expense, except as otherwise
directed by the Contracting Officer. Any repair or modifica-
tion of property furnished “as is” shall not affect the title of
the Government.
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(3) If there is any change in the condition of special
tooling furnished “as is” from the time inspected or last avail-
able for inspection under the solicitation to the time placed on
board at the location specified in the solicitation or the Gov-
ernment directs a change in the quantity of special tooling fur-
nished or to be furnished, and such change will adversely
affect the Contractor, the Contractor shall, upon receipt of the
property, notify the Contracting Officer detailing the facts,
and, as directed by the Contracting Officer, either (i) return
such items at the Government's expense or otherwise dispose
of the property, or (ii) effect repair to return the property to its
condition when inspected under the solicitation or, if not
inspected, last available for inspection under the solicitation.
After completing the directed action and upon written request
of the Contractor, the Contracting Officer shall equitably
adjust any contractual provisions affected by the return, dis-
position, or repair in accordance with procedures provided for
in the Changes clause of this contract. The foregoing provi-
sions for adjustment are the exclusive remedy available to the
Contractor, and the Government shall not be otherwise liable
for any delivery of special tooling in a condition or in quanti-
ties other than that when originally offered.

(e) Use of special tooling. The Contractor may use special
tooling subject to this clause on other Government effort
when specifically approved in writing by the Contracting
Officer for this contract and the Contracting Officer for the
contract under which the special tooling will be used. Any
other use of the special tooling shall be subject to advance
written approval of the Contracting Officer. In the event the
Government elects to remove any special tooling that is
required for continued contract performance, the contract
shall be equitably adjusted in accordance with paragraph (m)
of this clause.

(f) Property control—(1) Records. The Contractor's spe-
cial tooling records shall provide the following minimum
information regarding each item of special tooling subject to
this clause and shall be made available for Government
inspection at all reasonable times:

(i) Number or code of the contract to which the tool-
ing is accountable and the number or code of the contract for
which the tooling was originally acquired or fabricated.

(ii) Retention codes as defined below:

(A) Primary Code. Assign one of the following
to each item of special tooling:

Code A. Spares Tooling. Required to produce a provisioned
spare part or assembly.

Code B. Judgment (Insurance) Tooling. Fabrication tools
for parts that are not provisioned spares but which in the
judgment of the Contractor will be required at some time
for logistic support of the end item.

Code C. Rate Tooling. Necessary to economically produce
at increased rates (e.qg., for mobilization or surge) but not
essential for parts fabrication at low production rates.
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Code D. Assembly Tooling. Required for manufacture of
the end product but not required for production of spare
parts. Those items having no postproduction need
except for potential modification or resumed production
programs.

(B) Secondary Code. Assign one or more of the
following codes, as applicable, to each item of special tooling:

Code 1. Repair Tooling. Items which are capable of being
used for repair of provisioned parts or assemblies.

Code 2. Replaceable Tooling. Spares or judgment tooling
(primary retention codes A or B) which, in the opinion
of the Contractor, can be effectively and economically
replaced by “soft” tooling on an “as required” basis in
lieu of retention of the “hard” production tooling for sup-
porting postproduction requirements.

Code 3. Maintenance Tooling. Items which are capable of
being used for depot level maintenance of the applicable
end item or components thereof.

Code 4. Crash Damage Tooling. Items which apply to pro-
visioned or nonprovisioned parts or assemblies which
are designated as or have the potential of being required
for crash damage repairs.

(iii) Nomenclature, function, or comparable code.

(iv) Tool part number or code.

(v) Tool identification number, or quantity of each
tool part number or code, if tool identification number is not
assigned.

(vi) Part number(s) of item(s) on which used (com-
plete hierarchy of part numbers).

(vii) Unit price. (Estimates are acceptable.)

(viii) Storage method code. Assign one of the fol-
lowing:

Code J. Inside storage.
Code K. Outside storage.
Code L. Other.

(ix) Estimated weight of tool, if over 25 pounds.

(x) Estimated volume of tool, if over 3 cubic feet.

(xi) Location of Contractor, subcontractor, vendor
for each item. Use Federal Supply Code for Manufacturers
(FSCM), or name and address if code is not available.

(xii) All operation sheets or other data as are neces-
sary to show the manufacturing operation or processes for
which such items were used, designed, or modified.

(2) Identification or tagging. To the extent practicable,
the Contractor shall identify all special tooling subject to this
clause in accordance with the Contractor's identification pro-
cedures.

(9) Maintenance. The Contractor shall maintain special
tooling in accordance with sound industrial practice. These
requirements do not apply to those items designated by the
Contracting Officer for disposal as scrap or identified as of no

further interest to the Government under paragraph (j), Dis-
position instructions, of this clause.

(h) Identification of excess special tooling. The Contractor
shall promptly identify and report all special tooling in excess
of the amounts needed to complete full performance under
this contract (see subdivision (i)(2)(i) of this clause).

(i) Lists of special tooling. The Contractor shall periodi-
cally prepare and distribute lists of special tooling as
described below:

(1) Special tooling list. The list shall be furnished
within 60 days after delivery of the first production end item
under this contract or completion of the initial provisioning
process, whichever is later, and shall include all special tool-
ing subject to this clause as of the reporting date. However,
if this contract represents the final production contract, the
Contractor shall provide this list of all tools not later than 180
days prior to scheduled delivery of the last production end
item. If this is a contract for storage of special tooling, the list
shall be provided within 60 days of contract implementation.

(2) Excess special tooling list—(i) Excess special tool-
ing. Except for items subject to subdivision (i)(2)(ii) of this
clause, lists of special tooling excess to this contract shall be
furnished within 60 days of the date that the item is deter-
mined to be excess. The Contractor shall include in this list
the information prescribed in Format of lists, paragraph (i)(3)
of this clause, as well as the applicable excess code as follows:

Code V. Excess to contract requirements with no follow-on
requirements.

Code W. Excess to contract requirements but can be used
to support actual or anticipated follow-on requirements.

Code X. Excess due to changes in design or specification
of the end items.

Code Y. Excess due to nonserviceable or nonrepairable
condition.

Code Z. Other.

(if) Termination inventory. The Contractor shall sub-
mit these items on an SF 1428 or by computer list attached to
an SF 1428 in accordance with FAR 45.602-1. Format and
content of this submission will be as prescribed by paragraph
(i)(3) of this clause, but will contain information as prescribed
by FAR Subpart 45.6, in effect on the date of award of this
contract.

(3) Format of lists. Lists furnished by the Contractor
shall state the type of list and shall include all information
from paragraph (f)(1), Records, of this clause, items (i)
through (xi). All lists will be grouped by primary retention
code as prescribed in subdivision (f)(1)(ii)(A) of this clause
and further listed in tool part number sequence.

(4) Distribution of lists. The Contractor shall submit
two copies of lists to each of the following recipients unless
otherwise directed:

(i) The Contracting Officer.

(ii) The Administrative Contracting Officer.
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(iif) The inventory control point designated by the
contracting office.

(j) Disposition instructions. The Contracting Officer shall
provide the Contractor with written disposition instructions
within 180 days of receipt of the list as prescribed by para-
graph (i)(1) of this clause and within 90 days of the receipt of
excess special tooling lists reported in accordance with para-
graph (i)(2) of this clause. The Contracting Officer may direct
disposition by any of the methods listed in paragraphs (j)(1)
through (j)(3) of this clause, or a combination of such meth-
ods. The Contractor shall comply with such disposition
instructions.

(1) The Contracting Officer may identify specific items
of special tooling to be retained or give the Contractor a list
specifying the products, parts, or services including follow-on
requirements for which the Government may require special
tooling and request the Contractor to identify all usable items
of special tooling on hand that were designed for or used in
the production or performance of such products, parts, or ser-
vices. Once items of usable special tooling required by the
Government are identified, the Contracting Officer may—

(i) Direct the Contractor to transfer specified items
of special tooling to follow-on contracts requiring their use.
Those items shall be furnished for use on the contract(s) as
specified by the Contracting Officer and shall be subject to the
provisions of the gaining contract(s); or

(ii) Request the Contractor to enter into an appropri-
ate storage contract for special tooling specified to be retained
by the Contractor for the Government. Tooling to be stored
shall be stored pursuant to a storage contract between the
Government and the Contractor; or

(iii) Direct the Contractor to transfer title to the Gov-
ernment (to the extent not previously transferred) and deliver
to the Government those items of special tooling which are
specified for removal from the Contractor’s plant.

(2) The Contracting Officer may direct the Contractor
to sell, or dispose of as scrap, for the account of the Govern-
ment, any special tooling not specified by the Government
pursuant to paragraph (j)(1) of this clause. To the extent that
the Contractor incurs any costs occasioned by compliance
with such direction, for which it is not otherwise compen-
sated, the contract price shall be equitably adjusted in accor-
dance with the Changes clause of this contract. The net
proceeds of all sales shall either be credited to the cost of con-
tract performance or shall be otherwise paid to the Govern-
ment as directed by the Contracting Officer. Sale of special
tooling to the prime Contractor or any of its subcontractors is
subject to the prior written approval of the Contracting
Officer.

(3) The Contracting Officer may furnish the Contractor
with a statement disclaiming further Government interest or
right in specified special tooling.
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(4) Restoration of Contractor's premises. Unless other-
wise provided in this contract, the Government has no obliga-
tion to restore or rehabilitate the Contractor's premises under
any circumstances (e.g., abandonment, disposition upon com-
pletion of need, or upon contract completion). However, if
special tooling is withdrawn or if other special tooling is sub-
stituted, then the equitable adjustment under paragraph (m) of
this clause may properly include restoration or rehabilitation
Costs.

(K) Access to special tooling. The Contractor shall provide
access to special tooling subject to this clause at all reasonable
times to all individuals designated by the Contracting Officer.

(I) Storage or shipment. The Contractor shall promptly
arrange for either the shipment or the storage of special tool-
ing specified in accordance with the final disposition instruc-
tions in subdivisions (j)(1)(ii) or (j)(1)(iii) of this clause.
Tooling to be shipped shall be properly packaged, packed, and
marked in accordance with the directions of the Contracting
Officer. All operation sheets or other appropriate data neces-
sary to show the manufacturing operations or processes for
which the items were used or designed shall accompany spe-
cial tooling to be shipped or stored or shall otherwise be pro-
vided to the Government as directed by the Contracting
Officer. To the extent that the Contractor incurs costs for stor-
age, shipment, packing, crating, or handling under this para-
graph and not otherwise compensated for, the contract price
shall be equitably adjusted in accordance with the Changes
clause of this contract.

(m) Equitable adjustment. When this clause specifies an
equitable adjustment, it shall be made to any affected contract
provision in accordance with the procedures of the Changes
clause. When appropriate, the Contracting Officer may ini-
tiate an equitable adjustment in favor of the Government. The
right to an equitable adjustment shall be the Contractor's
exclusive remedy. The Government shall not be liable to suit
for breach of contract for—

(1) Any delay in delivery of Government-furnished
special tooling;

(2) Delivery of Government-furnished special tooling
in a condition not suitable for its intended use;

(3) A decrease in or substitution of special tooling; or

(4) Failure to repair or replace Government-furnished
special tooling for which the Government is responsible.

(n) Subcontract provisions. In order to perform this con-
tract, the Contractor may place subcontracts (including pur-
chase orders) involving the use of special tooling. If the full
cost of the tooling is charged to those subcontracts, the Con-
tractor agrees to include in the subcontract appropriate provi-
sions to obtain Government rights and data comparable to the
rights of the Government under this clause (unless the Con-
tractor and Contracting Officer agree in writing that such
rights are not of interest to the Government). The Contractor
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(f) Sharing—(1) Rates. The Government's share of sav-
ings is determined by subtracting Government costs from
instant contract savings and multiplying the result by—

(i) 45 percent for fixed-price contracts; or

(if) 75 percent for cost-reimbursement contracts.

(2) Payment. Payment of any share due the Contractor

for use of a VECP on this contract shall be authorized by a
modification to this contract to—

(i) Accept the VECP;

(if) Reduce the contract price or estimated cost by
the amount of instant contract savings; and

(iii) Provide the Contractor’s share of savings by
adding the amount calculated to the contract price or fee.

(9) Collateral savings. If a VECP is accepted, the Con-
tracting Officer will increase the instant contract amount by
20 percent of any projected collateral savings determined to
be realized in a typical year of use after subtracting any Gov-
ernment costs not previously offset. However, the Contrac-
tor’s share of collateral savings will not exceed the contract’s
firm-fixed-price or estimated cost, at the time the VECP is
accepted, or $100,000, whichever is greater. The Contracting
Officer is the sole determiner of the amount of collateral sav-
ings.

(h) Subcontracts. The Contractor shall include an appro-
priate value engineering clause in any subcontract of $50,000
or more and may include one in subcontracts of lesser value.
In computing any adjustment in this contract’s price under
paragraph (f) of this clause, the Contractor’s allowable devel-
opment and implementation costs shall include any subcon-
tractor’s allowable development and implementation costs
clearly resulting from a VECP accepted by the Government
under this contract, but shall exclude any value engineering
incentive payments to a subcontractor. The Contractor may
choose any arrangement for subcontractor value engineering
incentive payments; provided, that these payments shall not
reduce the Government’s share of the savings resulting from
the VECP.

(i) Data. The Contractor may restrict the Government’s
right to use any part of a VECP or the supporting data by
marking the following legend on the affected parts:

These data, furnished under the Value Engineering—
Construction clause of contract , shall not be
disclosed outside the Government or duplicated, used, or
disclosed, in whole or in part, for any purpose other than to
evaluate a value engineering change proposal submitted under
the clause. This restriction does not limit the Government’s
right to use information contained in these data if it has been
obtained or is otherwise available from the Contractor or from
another source without limitations.

If a VECP is accepted, the Contractor hereby grants the
Government unlimited rights in the VECP and supporting
data, except that, with respect to data qualifying and submit-
ted as limited rights technical data, the Government shall have

the rights specified in the contract modification implementing
the VECP and shall appropriately mark the data. (The terms
“unlimited rights” and “limited rights” are defined in Part 27
of the Federal Acquisition Regulation.)

(End of clause)

Alternate | (Apr 1984). When the head of the contracting
activity determines that the cost of calculating and tracking
collateral savings will exceed the benefits to be derived in a
construction contract, delete paragraph (g) from the basic
clause and redesignate the remaining paragraphs accordingly.

52.249-1 Termination for Convenience of the Government

(Fixed-Price) (Short Form).

As prescribed in 49.502(a)(1), insert the following clause
in solicitations and contracts when a fixed-price contract is
contemplated and the contract amount is expected to be
$100,000 or less, except (a) if use of the clause at 52.249-4,
Termination for Convenience of the Government (Services)
(Short Form) is appropriate (b), in contracts for research and
development work with an educational or nonprofit institu-
tion on a no-profit basis, () in contracts for architect-engineer
services, or (d) if one of the clauses prescribed or cited at
49.505(a), (b), or (e), is appropriate:

TERMINATION FOR CONVENIENCE OF THE GOVERNMENT
(FIXED-PRICE) (SHORT FORM) (APR 1984)

The Contracting Officer, by written notice, may terminate
this contract, in whole or in part, when it is in the Govern-
ment’s interest. If this contract is terminated, the rights,
duties, and obligations of the parties, including compensation
to the Contractor, shall be in accordance with Part 49 of the
Federal Acquisition Regulation in effect on the date of this
contract.

(End of clause)

Alternate | (Apr 1984). If the contract is for dismantling,
demolition, or removal of improvements, designate the basic
clause as paragraph (a) and add the following paragraph (b):

(b) Upon receipt of the termination notice, if title to prop-
erty is vested in the Contractor under this contract, it shall revest

in the Government regardless of any other clause of the con-

tract, except for property that the Contractor (a) disposed of by
bona fide sale or (b) removed from the site.

52.249-2 Termination for Convenience of the Government
(Fixed-Price).
As prescribed in 49.502(b)(2)(i), insert the following
clause:

TERMINATION FOR CONVENIENCE OF THE GOVERNMENT
(FIXeD-PRICE) (MAY 2004)

(a) The Government may terminate performance of work
under this contract in whole or, from time to time, in part if
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the Contracting Officer determines that a termination is in the
Government’s interest. The Contracting Officer shall termi-
nate by delivering to the Contractor a Notice of Termination
specifying the extent of termination and the effective date.

(b) After receipt of a Notice of Termination, and except as
directed by the Contracting Officer, the Contractor shall
immediately proceed with the following obligations, regard-
less of any delay in determining or adjusting any amounts due
under this clause:

(1) Stop work as specified in the notice.

(2) Place no further subcontracts or orders (referred to
as subcontracts in this clause) for materials, services, or facil-
ities, except as necessary to complete the continued portion of
the contract.

(3) Terminate all subcontracts to the extent they relate
to the work terminated.

(4) Assign to the Government, as directed by the Con-
tracting Officer, all right, title, and interest of the Contractor
under the subcontracts terminated, in which case the Govern-
ment shall have the right to settle or to pay any termination
settlement proposal arising out of those terminations.

(5) With approval or ratification to the extent required
by the Contracting Officer, settle all outstanding liabilities
and termination settlement proposals arising from the termi-
nation of subcontracts; the approval or ratification will be
final for purposes of this clause.

(6) As directed by the Contracting Officer, transfer title
and deliver to the Government—

(i) The fabricated or unfabricated parts, work in pro-
cess, completed work, supplies, and other material produced
or acquired for the work terminated; and

(if) The completed or partially completed plans,
drawings, information, and other property that, if the contract
had been completed, would be required to be furnished to the
Government.

(7) Complete performance of the work not terminated.

(8) Take any action that may be necessary, or that the
Contracting Officer may direct, for the protection and preser-
vation of the property related to this contract that is in the pos-
session of the Contractor and in which the Government has or
may acquire an interest.

(9) Use its best efforts to sell, as directed or authorized
by the Contracting Officer, any property of the types referred
to in paragraph (b)(6) of this clause; provided, however, that
the Contractor (i) is not required to extend credit to any pur-
chaser and (ii) may acquire the property under the conditions
prescribed by, and at prices approved by, the Contracting
Officer. The proceeds of any transfer or disposition will be
applied to reduce any payments to be made by the Govern-
ment under this contract, credited to the price or cost of the
work, or paid in any other manner directed by the Contracting
Officer.
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(c) The Contractor shall submit complete termination
inventory schedules no later than 120 days from the effective
date of termination, unless extended in writing by the Con-
tracting Officer upon written request of the Contractor within
this 120-day period.

(d) After expiration of the plant clearance period as
defined in Subpart 49.001 of the Federal Acquisition Regula-
tion, the Contractor may submit to the Contracting Officer a
list, certified as to quantity and quality, of termination inven-
tory not previously disposed of, excluding items authorized
for disposition by the Contracting Officer. The Contractor
may request the Government to remove those items or enter
into an agreement for their storage. Within 15 days, the Gov-
ernment will accept title to those items and remove them or
enter into a storage agreement. The Contracting Officer may
verify the list upon removal of the items, or if stored, within
45 days from submission of the list, and shall correct the list,
as necessary, before final settlement.

(e) After termination, the Contractor shall submit a final
termination settlement proposal to the Contracting Officer in
the form and with the certification prescribed by the Contract-
ing Officer. The Contractor shall submit the proposal
promptly, but no later than 1 year from the effective date of
termination, unless extended in writing by the Contracting
Officer upon written request of the Contractor within this 1-
year period. However, if the Contracting Officer determines
that the facts justify it, a termination settlement proposal may
be received and acted on after 1 year or any extension. If the
Contractor fails to submit the proposal within the time
allowed, the Contracting Officer may determine, on the basis
of information available, the amount, if any, due the Contrac-
tor because of the termination and shall pay the amount deter-
mined.

(f) Subject to paragraph (e) of this clause, the Contractor
and the Contracting Officer may agree upon the whole or any
part of the amount to be paid or remaining to be paid because
of the termination. The amount may include a reasonable
allowance for profit on work done. However, the agreed
amount, whether under this paragraph (f) or paragraph (g) of
this clause, exclusive of costs shown in paragraph (g)(3) of
this clause, may not exceed the total contract price as reduced
by (1) the amount of payments previously made and (2) the
contract price of work not terminated. The contract shall be
modified, and the Contractor paid the agreed amount. Para-
graph (g) of this clause shall not limit, restrict, or affect the
amount that may be agreed upon to be paid under this para-
graph.

(9) If the Contractor and the Contracting Officer fail to
agree on the whole amount to be paid because of the termina-
tion of work, the Contracting Officer shall pay the Contractor
the amounts determined by the Contracting Officer as fol-
lows, but without duplication of any amounts agreed on under
paragraph (f) of this clause:
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(1) The contract price for completed supplies or ser-
vices accepted by the Government (or sold or acquired under
paragraph (b)(9) of this clause) not previously paid for,
adjusted for any saving of freight and other charges.

(2) The total of—

(i) The costs incurred in the performance of the work
terminated, including initial costs and preparatory expense
allocable thereto, but excluding any costs attributable to sup-
plies or services paid or to be paid under paragraph (g)(1) of
this clause;

(i) The cost of settling and paying termination set-
tlement proposals under terminated subcontracts that are
properly chargeable to the terminated portion of the contract
if not included in subdivision (g)(2)(i) of this clause; and

(iii) A sum, as profit on subdivision (g)(2)(i) of this
clause, determined by the Contracting Officer under 49.202
of the Federal Acquisition Regulation, in effect on the date of
this contract, to be fair and reasonable; however, if it appears
that the Contractor would have sustained a loss on the entire
contract had it been completed, the Contracting Officer shall
allow no profit under this subdivision (g)(2)(iii) and shall
reduce the settlement to reflect the indicated rate of loss.

(3) The reasonable costs of settlement of the work ter-
minated, including—

(i) Accounting, legal, clerical, and other expenses
reasonably necessary for the preparation of termination settle-
ment proposals and supporting data;

(ii) The termination and settlement of subcontracts
(excluding the amounts of such settlements); and

(iii) Storage, transportation, and other costs
incurred, reasonably necessary for the preservation, protec-
tion, or disposition of the termination inventory.

(h) Except for normal spoilage, and except to the extent
that the Government expressly assumed the risk of loss, the
Contracting Officer shall exclude from the amounts payable
to the Contractor under paragraph (g) of this clause, the fair
value, as determined by the Contracting Officer, of property
that is destroyed, lost, stolen, or damaged so as to become
undeliverable to the Government or to a buyer.

(i) The cost principles and procedures of Part 31 of the
Federal Acquisition Regulation, in effect on the date of this
contract, shall govern all costs claimed, agreed to, or deter-
mined under this clause.

() The Contractor shall have the right of appeal, under the
Disputes clause, from any determination made by the Con-
tracting Officer under paragraph (e), (g), or (I) of this clause,
except that if the Contractor failed to submit the termination
settlement proposal or request for equitable adjustment within
the time provided in paragraph () or (I), respectively, and
failed to request a time extension, there is no right of appeal.

(k) In arriving at the amount due the Contractor under this
clause, there shall be deducted—

(1) All unliquidated advance or other payments to the
Contractor under the terminated portion of this contract;

(2) Any claim which the Government has against the
Contractor under this contract; and

(3) The agreed price for, or the proceeds of sale of,
materials, supplies, or other things acquired by the Contractor
or sold under the provisions of this clause and not recovered
by or credited to the Government.

(I) If the termination is partial, the Contractor may file a
proposal with the Contracting Officer for an equitable adjust-
ment of the price(s) of the continued portion of the contract.
The Contracting Officer shall make any equitable adjustment
agreed upon. Any proposal by the Contractor for an equitable
adjustment under this clause shall be requested within 90 days
from the effective date of termination unless extended in writ-
ing by the Contracting Officer.

(m)(1) The Government may, under the terms and condi-
tions it prescribes, make partial payments and payments
against costs incurred by the Contractor for the terminated
portion of the contract, if the Contracting Officer believes the
total of these payments will not exceed the amount to which
the Contractor will be entitled.

(2) If the total payments exceed the amount finally
determined to be due, the Contractor shall repay the excess to
the Government upon demand, together with interest com-
puted at the rate established by the Secretary of the Treasury
under 50 U.S.C. App. 1215(b)(2). Interest shall be computed
for the period from the date the excess payment is received by
the Contractor to the date the excess is repaid. Interest shall
not be charged on any excess payment due to a reduction in
the Contractor’s termination settlement proposal because of
retention or other disposition of termination inventory until
10 days after the date of the retention or disposition, or a later
date determined by the Contracting Officer because of the cir-
cumstances.

(n) Unless otherwise provided in this contract or by statute,
the Contractor shall maintain all records and documents relat-
ing to the terminated portion of this contract for 3 years after
final settlement. This includes all books and other evidence
bearing on the Contractor’s costs and expenses under this
contract. The Contractor shall make these records and docu-
ments available to the Government, at the Contractor’s office,
at all reasonable times, without any direct charge. If approved
by the Contracting Officer, photographs, microphotographs,
or other authentic reproductions may be maintained instead of
original records and documents.

(End of clause)

Alternate | (Sept 1996). If the contract is for construction,
substitute the following paragraph (g) for paragraph (g) of the
basic clause:

(9) If the Contractor and Contracting Officer fail to agree
on the whole amount to be paid the Contractor because of the
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termination of work, the Contracting Officer shall pay the Con-
tractor the amounts determined as follows, but without duplica-
tion of any amounts agreed upon under paragraph (f) of this
clause:

(1) For contract work performed before the effective
date of termination, the total (without duplication of any items)
of—

(i) The cost of this work;

(if) The cost of settling and paying termination settle-
ment proposals under terminated subcontracts that are properly
chargeable to the terminated portion of the contract if not
included in subdivision (g)(1)(i) of this clause; and

(iii) A sum, as profit on subdivision (g)(1)(i) of this
clause, determined by the Contracting Officer under 49.202 of
the Federal Acquisition Regulation, in effect on the date of this
contract, to be fair and reasonable; however, if it appears that
the Contractor would have sustained a loss on the entire con-
tract had it been completed, the Contracting Officer shall allow
no profit under this subdivision (g)(1)(iii) and shall reduce the
settlement to reflect the indicated rate of loss.

(2) The reasonable costs of settlement of the work ter-
minated, including—
(i) Accounting, legal, clerical, and other expenses
reasonably necessary for the preparation of termination settle-
ment proposals and supporting data;

(if) The termination and settlement of subcontracts
(excluding the amounts of such settlements); and

(iii) Storage, transportation, and other costs incurred,
reasonably necessary for the preservation, protection, or dispo-
sition of the termination inventory.

Alternate 11 (Sept 1996). If the contract is with an agency
of the U.S. Government or with State, local, or foreign gov-
ernments or their agencies, and if the Contracting Officer
determines that the requirement to pay interest on excess par-
tial payments is inappropriate, delete paragraph (m)(2) of the
basic clause.

Alternate 111 (Sept 1996). If the contract is for construction
and with an agency of the U.S. Government or with State,
local, or foreign governments or their agencies, substitute the
following paragraph (g) for paragraph (g) of the basic clause.
Paragraph (m)(2) may be deleted from the basic clause if the
Contracting Officer determines that the requirement to pay
interest on excess partial payments is inappropriate.

(9) If the Contractor and Contracting Officer fail to agree
on the whole amount to be paid the Contractor because of the
termination of work, the Contracting Officer shall pay the Con-
tractor the amounts determined as follows, but without duplica-
tion of any amounts agreed upon under paragraph (f) of this
clause:

(1) For contract work performed before the effective
date of termination, the total (without duplication of any items)
of—

(i) The cost of this work;
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(ii) The cost of settling and paying termination settle-
ment proposals under terminated subcontracts that are properly
chargeable to the terminated portion of the contract if not
included in subdivision (g)(1)(i) of this clause; and

(iii) A sum, as profit on subdivision (g)(1)(i) of this
clause, determined by the Contracting Officer under 49.202 of
the Federal Acquisition Regulation, in effect on the date of this
contract, to be fair and reasonable; however, if it appears that
the Contractor would have sustained a loss on the entire con-
tract had it been completed, the Contracting Officer shall allow
no profit under this subdivision (iii) and shall reduce the settle-
ment to reflect the indicated rate of loss.

(2) The reasonable costs of settlement of the work ter-
minated, including—

(i) Accounting, legal, clerical, and other expenses
reasonably necessary for the preparation of termination settle-
ment proposals and supporting data;

(ii) The termination and settlement of subcontracts
(excluding the amounts of such settlements); and

(iii) Storage, transportation, and other costs incurred,
reasonably necessary for the preservation, protection, or dispo-
sition of the termination inventory.

52.249-3 Termination for Convenience of the Government
(Dismantling, = Demolition, or  Removal of
Improvements).

As prescribed in 49.502(b)(2), insert the following clause:

TERMINATION FOR CONVENIENCE OF THE GOVERNMENT
(DISMANTLING, DEMOLITION, OR REMOVAL OF
IMPROVEMENTS) (MAY 2004)

(a) The Government may terminate performance of work
under this contract, in whole or, from time to time, in part if
the Contracting Officer determines that a termination is in the
Government’s interest. The Contracting Officer shall termi-
nate by delivering to the Contractor a Notice of Termination
specifying the extent of termination and the effective date.
Upon receipt of the notice, if title to property is vested in the
Contractor under this contract, it shall revest in the Govern-
ment regardless of any other clause of this contract, except for
property that the Contractor disposed of by bona fide sale or
removed from the site.

(b) After receipt of a Notice of Termination, and except as
directed by the Contracting Officer, the Contractor shall
immediately proceed with the following obligations, regard-
less of delay in determining or adjusting any amounts due
under this clause:

(1) Stop work as specified in the notice.

(2) Place no further subcontracts or orders (referred to
as subcontracts in this clause) for materials, services, or facil-
ities, except as necessary to complete the continued portion of
the contract.

(3) Terminate all subcontracts to the extent they relate
to the work terminated.



FAC 2001-22 MAY 5, 2004

SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.249-3

(4) Assign to the Government, as directed by the Con-
tracting Officer, all right, title, and interest of the Contractor
under the subcontracts terminated, in which case the Govern-
ment shall have the right to settle or to pay any termination
settlement proposal arising out of those terminations.

(5) With approval or ratification to the extent required
by the Contracting Officer, settle all outstanding liabilities
and termination settlement proposals arising from the termi-
nation of subcontracts; the approval or ratification will be
final for purposes of this clause.

(6) As directed by the Contracting Officer, transfer title
and deliver to the Government—

(i) The fabricated or unfabricated parts, work in pro-
cess, completed work, supplies, and other material produced
or acquired for the work terminated; and

(i) The completed or partially completed plans,
drawings, information, and other property that, if the contract
has been completed, would be required to be furnished to the
Government.

(7) Complete performance of the work not terminated.

(8) Take any action that may be necessary, or that the
Contracting Officer may direct, for the protection and preser-
vation of the property related to this contract that is in the pos-
session of the Contractor and in which the Government has or
may acquire an interest.

(9) Use its best efforts to sell, as directed or authorized
by the Contracting Officer, any property of the types referred
to in paragraph (b)(6) of this clause; provided, however, that
the Contractor (i) is not required to extend credit to any pur-
chaser and (ii) may acquire the property under the conditions
prescribed by, and at prices approved by, the Contracting
Officer. The proceeds of any transfer or disposition will be
applied to reduce any payments to be made by the Govern-
ment under this contract, credited to the price or cost of the
work, or paid in any other manner directed by the Contracting
Officer.

(c) The Contractor shall submit complete termination
inventory schedules no later than 120 days from the effective
date of termination, unless extended in writing by the Con-
tracting Officer upon written request of the Contractor within
this 120-day period.

(d) After expiration of the plant clearance period as
defined in Subpart 49.001 of the Federal Acquisition Regula-
tion, the Contractor may submit to the Contracting Officer a
list, certified as to quantity and quality, of termination inven-
tory not previously disposed of, excluding items authorized
for disposition by the Contracting Officer. The Contractor
may request the Government to remove those items or enter
into an agreement for their storage. Within 15 days, the Gov-
ernment will accept title to those items and remove them or
enter into a storage agreement. The Contracting Officer may
verify the list upon removal of the items, or if stored, within

45 days from submission of the list, and shall correct the list,
as necessary, before final settlement.

(e) After termination, the Contractor shall submit a final
termination settlement proposal to the Contracting Officer in
the form and with the certification prescribed by the Contract-
ing Officer. The Contractor shall submit the proposal
promptly, but no later than 1 year from the effective date of
termination, unless extended in writing by the Contracting
Officer upon written request of the Contractor within this 1-
year period. However, if the Contracting Officer determines
that the facts justify it, a termination settlement proposal may
be received and acted on after 1 year or any extension. If the
Contractor fails to submit the proposal within the time
allowed, the Contracting Officer may determine, on the basis
of information available, the amount, if any, due the Contrac-
tor because of the termination and shall pay the amount deter-
mined.

(f) Subject to paragraph (e) of this clause, the Contractor
and the Contracting Officer may agree upon the whole or any
part of the amount to be paid because of the termination. The
amount may include a reasonable allowance for profit on
work done. However, the agreed amount, whether under this
paragraph (f) or paragraph (g) of this clause, exclusive of set-
tlement costs, may not exceed the total contract price as
reduced by (1) the amount of payments previously made and
(2) the contract price of work not terminated. The contract
shall be amended and the Contractor paid the agreed amount.
Paragraph (g) of this clause shall not limit, restrict, or affect
the amount that may be agreed upon to be paid under this
paragraph.

(9) If the Contractor and the Contracting Officer fail to
agree on the whole amount to be paid because of the termina-
tion of work, the Contracting Officer shall pay the Contractor
the amounts determined by the Contracting Officer as fol-
lows, but without duplication of any amounts agreed on under
paragraph (f) of this clause:

(1) For contract work performed before the effective
date of termination, the total (without duplication of any
items) of—

(i) The cost of this work;

(if) The cost of settling and paying termination set-
tlement proposals under terminated subcontracts that are
properly chargeable to the terminated portion of the contract,
if not included in subdivision (g)(1)(i) of this clause; and

(iii) A sum, as profit on subdivision (g)(1)(i) of this
clause, determined by the Contracting Officer under section
49.202 of the Federal Acquisition Regulation, in effect on the
date of this contract, to be fair and reasonable; however, if it
appears that the Contractor would have sustained a loss on the
entire contract had it been completed, the Contracting Officer
shall allow no profit under this subdivision (iii) and shall
reduce the amount of the settlement to reflect the indicated
rate of loss.
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(2) The reasonable costs of settlement of the work ter-
minated, including—

(i) Accounting, legal, clerical, and other expenses
reasonably necessary for the preparation of termination settle-
ment proposals and supporting data;

(if) The termination and settlement of subcontracts
(excluding the amounts of such settlements); and

(iii) Preservation and protection of property under
paragraph (b)(8) of this clause.

(h) Except for normal spoilage, and except to the extent
that the Government expressly assumed the risk of loss, the
Contracting Officer shall exclude from the amounts payable
to the Contractor under paragraph (g) of this clause, the fair
value as determined by the Contracting Officer, of property
that is destroyed, lost, stolen, or damaged so as to become
undeliverable to the Government or to a buyer.

(i) The cost principles and procedures of Part 31 of the
Federal Acquisition Regulation, in effect on the date of this
contract, shall govern all costs claimed, agreed to, or deter-
mined under this clause.

(j) The Contractor shall have the right of appeal, under the
Disputes clause, from any determination made by the Con-
tracting Officer under paragraph (e), (g), or (I) of this clause,
except that if the Contractor failed to submit the termination
settlement proposal within the time provided in paragraph (e)
or (1) and failed to request a time extension, there is no right
of appeal. If the Contracting Officer has made a determination
of the amount due under paragraph (e), (g), or (I) of this
clause, the Government shall pay the Contractor—

(1) The amount determined by the Contracting Officer,
if there is no right of appeal or if no timely appeal has been
taken; or

(2) The amount finally determined on an appeal.

(K) In arriving at the amount due the Contractor under this
clause, there shall be deducted—

(1) All unliquidated advance or other payments to the
Contractor under the terminated portion of this contract;

(2) Any claim which the Government has against the
Contractor under this contract; and

(3) The agreed price for, or the proceeds of sale of,
materials, supplies, or other things acquired by the Contractor
or sold under the provisions of this clause and not recovered
by or credited to the Government.

(D) If the termination is partial, the Contractor may file a
proposal with the Contracting Officer for an equitable adjust-
ment of the price(s) of the continued portion of the contract.
The Contracting Officer shall make any equitable adjustment
agreed upon. Any proposal by the Contractor for an equitable
adjustment under this clause shall be requested within
90 days from the effective date of termination unless
extended in writing by the Contracting Officer.

(m)(1) The Government may, under the terms and condi-
tions it prescribes, make partial payments and payments
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against cost incurred by the Contractor for the terminated por-
tion of the contract, if the Contracting Officer believes the
total of these payments will not exceed the amount to which
the Contractor will be entitled.

(2) If the total payments exceed the amount finally
determined to be due, the Contractor shall repay the excess to
the Government upon demand, together with interest com-
puted at the rate established by the Secretary of the Treasury
under 50 U.S.C. App 1215(b)(2). Interest shall be computed
for the period from the date the excess payment is received by
the Contractor to the date the excess is repaid. Interest shall
not be charged on any excess payment due to a reduction in
the Contractor’s termination settlement proposal because of
retention or other disposition of termination inventory until
10 days after the date of the retention or disposition, or a later
date determined by the Contracting Officer because of the cir-
cumstances.

(n) Unless otherwise provided in this contract or by statute,
the Contractor shall maintain all records and documents relat-
ing to the terminated portion of this contract for 3 years after
final settlement. This includes all books and other evidence
bearing on the Contractor’s costs and expenses under this
contract. The Contractor shall make these records and docu-
ments available to the Government, at the Contractor’s office,
at all reasonable times, without any direct charge. If approved
by the Contracting Officer, photographs, microphotographs,
or other authentic reproductions may be maintained instead of
original records and documents.

(End of clause)

Alternate | (Sept 1996). If the contract is with an agency of
the U.S. Government or with State, local, or foreign govern-
ments or their agencies, and if the contracting officer deter-
mines that the requirement to pay interest on excess partial
payments is inappropriate, delete paragraph (m)(2) from the
basic clause.

52.249-4 Termination for Convenience of the Government

(Services) (Short Form).

As prescribed in 49.502(c), insert the following clause in
solicitations and contracts for services, regardless of value,
when a fixed-price contract is contemplated and the Contract-
ing Officer determines that because of the kind of services
required, the successful offeror will not incur substantial
charges in preparation for and in carrying out the contract, and
would, if terminated for the convenience of the Government,
limit termination settlement charges to services rendered
before the date of termination:

TERMINATION FOR CONVENIENCE OF THE GOVERNMENT
(SERVICES) (SHORT FORM) (APR 1984)

The Contracting Officer, by written notice, may terminate
this contract, in whole or in part, when it is in the Govern-
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ment’s interest. If this contract is terminated, the Government
shall be liable only for payment under the payment provisions
of this contract for services rendered before the effective date
of termination.

(End of clause)

52.249-5 Termination for Convenience of the Government
(Educational and Other Nonprofit Institutions).

As prescribed in 49.502(d), insert the following clause:

TERMINATION FOR CONVENIENCE OF THE GOVERNMENT
(EDUCATIONAL AND OTHER NONPROFIT INSTITUTIONS)
(SEPT 1996)

(@) The Government may terminate performance of work
under this contract in whole or, from time to time, in part if
the Contracting Officer determines that a termination is in the
Government’s interest. The Contracting Officer shall termi-
nate by delivering to the Contractor a Notice of Termination
specifying the extent of termination and the effective date.

(b) After receipt of a Notice of Termination and except as
directed by the Contracting Officer, the Contractor shall
immediately proceed with the following obligations:

(1) Stop work as specified in the notice.

(2) Place no further subcontracts or orders (referred to
as subcontracts in this clause), except as necessary to com-
plete the continued portion of the contract.

(3) Terminate all applicable subcontracts and cancel or
divert applicable commitments covering personal services
that extend beyond the effective date of termination.

(4) Assign to the Government, as directed by the Con-
tracting Officer, all right, title, and interest of the Contractor
under the subcontracts terminated, in which case the Govern-
ment shall have the right to settle or pay any termination set-
tlement proposal arising out of those terminations.

(5) With approval or ratification to the extent required
by the Contracting Officer, settle all outstanding liabilities
and termination settlement proposals arising from the termi-
nation of subcontracts; approval or ratification will be final
for purposes of this clause.

(6) Transfer title (if not already transferred) and, as
directed by the Contracting Officer, deliver to the Govern-
ment any information and items that, if the contract had been
completed, would have been required to be furnished, includ-
ing—

(i) Materials or equipment produced, in process, or
acquired for the work terminated; and

(ii) Completed or partially completed plans, draw-
ings, and information.

(7) Complete performance of the work not terminated.

(8) Take any action that may be necessary, or that the
Contracting Officer may direct, for the protection and preser-
vation of the property related to this contract that is in the pos-
session of the Contractor and in which the Government has or
may acquire an interest.

(9) Use its best efforts to sell, as directed or authorized
by the Contracting Officer, termination inventory other than
that retained by the Government under paragraph (b)(6) of
this clause; provided, however, that the Contractor (i) is not
required to extend credit to any purchaser and (ii) may acquire
the property under the conditions prescribed by, and at prices
approved by, the Contracting Officer. The proceeds of any
transfer or disposition will be applied to reduce any payments
to be made by the Government under this contract, credited to
the price or cost of the work, or paid in any other manner
directed by the Contracting Officer.

(c) The Contractor shall submit complete termination
inventory schedules no later than 120 days from the effective
date of termination, unless extended in writing by the Con-
tracting Officer upon written request of the Contractor within
this 120-day period.

(d) After termination, the Contractor shall submit a final
termination settlement proposal to the Contracting Officer in
the form and with the certification prescribed by the Contract-
ing Officer. The Contractor shall submit the proposal
promptly but no later than 1 year from the effective date of
termination unless extended in writing by the Contracting
Officer upon written request of the Contractor within this
1-year period. If the Contractor fails to submit the termination
settlement proposal within the time allowed, the Contracting
Officer may determine, on the basis of information available,
the amount, if any, due the Contractor because of the termina-
tion and shall pay the amount determined.

(e) Subject to paragraph (d) of this clause, the Contractor
and the Contracting Officer may agree upon the whole or any
part of the amount to be paid because of the termination. This
amount may include reasonable cancellation charges incurred
by the Contractor and any reasonable loss on outstanding
commitments for personal services that the Contractor is
unable to cancel; provided, that the Contractor exercised rea-
sonable diligence in diverting such commitments to other
operations. The contract shall be amended and the Contractor
paid the agreed amount.

(f) The cost principles and procedures in Subpart 31.3 of
the Federal Acquisition Regulation (FAR), in effect on the
date of the contract, shall govern all costs claimed, agreed to,
or determined under this clause; however, if the Contractor is
not an educational institution, and is a nonprofit organization
under Office of Management and Budget (OMB) Circular A-
122, “Cost Principles for Nonprofit Organizations,” July 8,
1980, those cost principle shall apply; provided, that if the
Contractor is a nonprofit institution listed in Attachment C of
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OMB Circular A-122, the cost principles at FAR 31.2 for
commercial organizations shall apply to such contractor.

(9) The Government may, under the terms and conditions
it prescribes, make partial payments against costs incurred by
the Contractor for the terminated portion of this contract, if
the Contracting Officer believes the total of these payments
will not exceed the amount to which the Contractor will be
entitled.

(h) The Contractor has the right of appeal as provided
under the Disputes clause, except that if the Contractor failed
to submit the termination settlement proposal within the time
provided in paragraph (d) of this clause and failed to request
a time extension, there is no right of appeal.

(End of clause)

52.249-6 Termination (Cost-Reimbursement).
As prescribed in 49.503(a)(1), insert the following clause:

TERMINATION (COST-REIMBURSEMENT) (MAY 2004)

(a) The Government may terminate performance of work
under this contract in whole or, from time to time, in part, if—

(1) The Contracting Officer determines that a termina-
tion is in the Government’s interest; or

(2) The Contractor defaults in performing this contract
and fails to cure the default within 10 days (unless extended
by the Contracting Officer) after receiving a notice specifying
the default. “Default” includes failure to make progress in the
work so as to endanger performance.

(b) The Contracting Officer shall terminate by delivering
to the Contractor a Notice of Termination specifying whether
termination is for default of the Contractor or for convenience
of the Government, the extent of termination, and the effec-
tive date. If, after termination for default, it is determined that
the Contractor was not in default or that the Contractor’s fail-
ure to perform or to make progress in performance is due to
causes beyond the control and without the fault or negligence
of the Contractor as set forth in the Excusable Delays clause,
the rights and obligations of the parties will be the same as if
the termination was for the convenience of the Government.

(c) After receipt of a Notice of Termination, and except as
directed by the Contracting Officer, the Contractor shall
immediately proceed with the following obligations, regard-
less of any delay in determining or adjusting any amounts due
under this clause:

(1) Stop work as specified in the notice.

(2) Place no further subcontracts or orders (referred to
as subcontracts in this clause), except as necessary to com-
plete the continued portion of the contract.

(3) Terminate all subcontracts to the extent they relate
to the work terminated.
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(4) Assign to the Government, as directed by the Con-
tracting Officer, all right, title, and interest of the Contractor
under the subcontracts terminated, in which case the Govern-
ment shall have the right to settle or to pay any termination
settlement proposal arising out of those terminations.

(5) With approval or ratification to the extent required
by the Contracting Officer, settle all outstanding liabilities
and termination settlement proposals arising from the termi-
nation of subcontracts, the cost of which would be reimburs-
able in whole or in part, under this contract; approval or
ratification will be final for purposes of this clause.

(6) Transfer title (if not already transferred) and, as
directed by the Contracting Officer, deliver to the Govern-
ment—

(i) The fabricated or unfabricated parts, work in pro-
cess, completed work, supplies, and other material produced
or acquired for the work terminated;

(i) The completed or partially completed plans,
drawings, information, and other property that, if the contract
had been completed, would be required to be furnished to the
Government; and

(iii) The jigs, dies, fixtures, and other special tools
and tooling acquired or manufactured for this contract, the
cost of which the Contractor has been or will be reimbursed
under this contract.

(7) Complete performance of the work not terminated.

(8) Take any action that may be necessary, or that the
Contracting Officer may direct, for the protection and preser-
vation of the property related to this contract that is in the pos-
session of the Contractor and in which the Government has or
may acquire an interest.

(9) Use its best efforts to sell, as directed or authorized
by the Contracting Officer, any property of the types referred
to in paragraph (c)(6) of this clause; provided, however, that
the Contractor (i) is not required to extend credit to any pur-
chaser and (ii) may acquire the property under the conditions
prescribed by, and at prices approved by, the Contracting
Officer. The proceeds of any transfer or disposition will be
applied to reduce any payments to be made by the Govern-
ment under this contract, credited to the price or cost of the
work, or paid in any other manner directed by the Contracting
Officer.

(d) The Contractor shall submit complete termination
inventory schedules no later than 120 days from the effective
date of termination, unless extended in writing by the Con-
tracting Officer upon written request of the Contractor within
this 120-day period.

(e) After expiration of the plant clearance period as defined
in Subpart 49.001 of the Federal Acquisition Regulation, the
Contractor may submit to the Contracting Officer a list, certi-
fied as to quantity and quality, of termination inventory not
previously disposed of, excluding items authorized for dispo-
sition by the Contracting Officer. The Contractor may request
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may take possession of and use any materials, appliances, and
plant on the work site necessary for completing the work.

(2) If title to property is vested in the Contractor under
this contract, it shall revest in the Government regardless of any
other clause of this contract, except for property that the Con-
tractor has disposed of by bona fide sale or removed from the
site.

(3) The Contractor and its sureties shall be liable for any
damage to the Government resulting from the Contractor’s
refusal or failure to complete the work within the specified
time, whether or not the Contractor’s right to proceed with the
work is terminated. This liability includes any increased costs
incurred by the Government in completing the work.

(b) The Contractor’s right to proceed shall not be termi-
nated nor the Contractor charged with damages under this
clause, if—

(1) The delay in completing the work arises from causes
other than normal weather beyond the control and without the
fault or negligence of the Contractor. Examples of such causes
include—

(i) Acts of God or of the public enemy,

(if) Acts of the Government in either its sovereign or
contractual capacity,

(iii) Acts of another Contractor in the performance of
a contract with the Government,

(iv) Fires,

(v) Floods,

(vi) Epidemics,

(vii) Quarantine restrictions,

(viii) Strikes,

(ix) Freight embargoes,

(x) Unusually severe weather, or

(xi) Delays of subcontractors or suppliers at any tier
arising from causes other than normal weather beyond the con-
trol and without the fault or negligence of both the Contractor
and the subcontractors or suppliers; and

52.249-11 Termination of Work (Consolidated Facilities
or Facilities Acquisition).
As prescribed in 49.505(a), insert the following clause:

TERMINATION OF WORK (CONSOLIDATED FACILITIES OR
FACILITIES ACQUISITION) (MAY 2004)

(@) The Government may terminate performance of work
under this contract in whole, or from time to time, in part if
the Contracting Officer determines that a termination is in the
Government’s interest. The Contracting Officer shall termi-
nate by delivering to the Contractor a Notice of Termination
specifying the extent of termination and the effective date.

(b) After receipt of a Notice of Termination, and except as
directed by the Contracting Officer, the Contractor shall
immediately proceed with the following obligations regard-
less of any delay in determining any item of reimbursable cost
under this clause:

(1) Stop work as specified in the notice.

(2) Place no further subcontracts or orders (referred to
as subcontracts in this clause) for materials, services, or facil-
ities, except as necessary to complete the continued portion of
the contract.

(3) Terminate all subcontracts to the extent they relate
to the work terminated.

(4) Assign to the Government, as directed by the Con-
tracting Officer, all right, title, and interest of the Contractor
under the subcontracts terminated, in which case the Govern-
ment shall have the right to settle or pay any termination set-
tlement proposal arising out of those terminations.

(5) With the approval or ratification to the extent
required by the Contracting Officer, settle all outstanding lia-
bilities and termination settlement proposals arising from the
termination of subcontracts, the cost of which would be reim-
bursable in whole or in part under this contract; the approval
or ratification will be final for purposes of this clause.

(6) Transfer title (if not already transferred) and, as
directed by the Contracting Officer, deliver to the Govern-
ment—

(i) The fabricated or unfabricated parts, work in pro-
cess, completed work, supplies, and other material produced
or acquired for the work terminated; and

(ii) The completed or partially completed plans,
drawings, information, and other property that, if the contract
had been completed, would be required to be furnished to the
Government.

(7) Complete performance of the work not terminated.

(8) Take any action that may be necessary, or that the
Contracting Officer may direct, for the protection and preser-
vation of the property related to this contract that is in the pos-
session of the Contractor and in which the Government has or
may acquire an interest.

(9) Use its best efforts to sell, as directed or authorized
by the Contracting Officer, any property of the types referred
to in paragraph (b)(6) of this clause; provided, however, that
the Contractor (i) is not required to extend credit to any pur-
chaser and (ii) may acquire the property under the conditions
prescribed by, and at prices approved by, the Contracting
Officer. The proceeds of any transfer or disposition will be
applied to reduce any payments to be made by the Govern-
ment under this contract, credited to the price or cost of the
work, or paid in any other manner directed by the Contracting
Officer.

(c) The Contractor shall submit complete termination
inventory schedules no later than 120 days from the effective
date of termination, unless extended in writing by the Con-
tracting Officer upon written request of the Contractor within
this 120-day period.

(d) After expiration of the plant clearance period as
defined in Subpart 49.001 of the Federal Acquisition Regula-
tion, the Contractor may submit a list, to the Contracting
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Officer certified as to quantity and quality, of termination
inventory not previously disposed of, excluding items autho-
rized for disposition by the Contracting Officer. The Contrac-
tor may request the Government to remove these items or
enter into an agreement for their storage. Within 15 days, the
Government shall accept the items and remove them or enter
into a storage agreement. The Contracting Officer may verify
the list upon removal of the items or, if stored, within 45 days
from submission of the list, and shall correct the list, as nec-
essary, before final settlement.

(e) After termination, the Contractor shall submit a final
termination settlement proposal to the Contracting Officer in
the form and with the certification prescribed by the Contract-
ing Officer. The Contractor shall submit the proposal
promptly, but no later than 1 year from the effective date of
termination, unless extended in writing by the Contracting
Officer upon written request of the Contractor within this
1-year period. However, if the Contracting Officer determines
that the facts justify it, a termination settlement proposal may
be received and acted on after 1 year or any extension. If the
Contractor fails to submit the proposal within the time
allowed, the Contracting Officer may determine, on the basis
of information available, the amount, if any, due the Contrac-
tor because of the termination and shall pay that amount.

(f) Subject to paragraph (e) of this clause, the Contractor
and the Contracting Officer may agree on the whole or any
part of the amount to be paid because of the termination. The
contract shall be amended, and the Contractor paid agreed
amount.

(9) If the Contractor and the Contracting Officer fail to
agree on the whole amount of costs to be paid because of the
termination of work, the Contracting Officer shall determine,
on the basis of information available, the amount, if any, due
the Contractor, and shall pay the amount, determined as fol-
lows:

(1) All costs reimbursable under this contract, not pre-
viously paid, for the performance of this contract before the
effective date of the termination, and part of those costs that
may continue for a reasonable time with the approval of or as
directed by the Contracting Officer; however, the Contractor
shall discontinue those costs as rapidly as practicable.

(2) The cost of settling and paying termination settle-
ment proposals under terminated subcontracts that are prop-
erly chargeable to the terminated portion of the contract, if not
included in paragraph (g)(1) of this clause.

(3) The reasonable costs of settlement of the work ter-
minated, including—

(i) Accounting, legal, clerical, and other expenses
reasonably necessary for the preparation of termination settle-
ment proposals and supporting data;

(i) The termination and settlement of subcontracts;
and

52.2-352  (FAC 2001-22)

(iii) Storage, transportation, and other costs
incurred, reasonably necessary for the preservation, protec-
tion, or disposition of the termination inventory.

(h) The cost principles and procedures in Part 31 of the
Federal Acquisition Regulation, in effect on the date of this
contract, shall govern all costs claimed, agreed to, or deter-
mined under this clause.

(i) The Contractor shall have the right of appeal, under the
Disputes clause, from any determination made by the Con-
tracting Officer under paragraph (e) or (g) of this clause,
except that if the Contractor failed to submit the termination
settlement proposal within the time provided in paragraph (e)
of this clause, and failed to request a time extension, there is
no right of appeal. If the Contracting Officer has made a deter-
mination of the amount due under paragraph (e) or (g) of this
clause, the Government shall pay the Contractor—

(1) The amount determined by the Contracting Officer
if there is no right of appeal or if no timely appeal has been
taken; or

(2) The amount finally determined on an appeal.

() In arriving at the amount due the Contractor under this
clause, there shall be deducted—

(1) All unliquidated advance or other payments to the
Contractor, under the terminated portion of this contract;

(2) Any claim which the Government has against the
Contractor under this contract; and

(3) The agreed price for, or the proceeds of sale of mate-
rials, supplies, or other things acquired by the Contractor or
sold under this clause and not recovered by or credited to the
Government.

(K)(1) The Government may, under the terms and condi-
tions it prescribes, make partial payments and payments
against costs incurred by the Contractor for the terminated
portion of the contract, if the Contracting Officer believes the
total of these payments will not exceed the amount to which
the Contractor will be entitled.

(2) If the total payments exceed the amount finally
determined to be due, the Contractor shall repay the excess to
the Government upon demand, together with interest com-
puted at the rate established by the Secretary of the Treasury
under 50 U.S.C. App. 1215(b)(2). Interest shall be computed
for the period from the date the excess payment is received by
the Contractor to the date the excess is repaid. Interest shall
not be charged on any excess payment due to a reduction in
the Contractor’s termination settlement proposal because of
retention or other disposition of termination inventory until
10 days after the date of the retention or disposition, or a later
date determined by the Contracting Officer because of the cir-
cumstances.

(I) Any related contract of the Contractor may be equitably
adjusted if it provides for such an adjustment and if it is
affected by a Notice of Termination under this clause. The
Government shall not be liable to the Contractor for damages
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Scope of part.
Definitions.

Subpart 53.1—General
Scope of subpart.
Requirements for use of forms.
Current editions.
Exceptions.
Overprinting.
Computer generation.
Special construction and printing.
Obtaining forms.
Recommendations concerning forms.
Forms prescribed by other regulations.
Continuation sheets.
Contract clause.

Subpart 53.2—Prescription of Forms
Scope of subpart.

Federal acquisition system.

Contracting authority and responsibilities (SF
1402).

[Reserved]

[Reserved]

Administrative matters.

Safeguarding classified information within
industry (DD Form 254, DD Form 441).
[Reserved]

Publicizing contract actions.

Paid advertisements.

[Reserved]

[Reserved]

[Reserved]

Contractor qualifications.

Responsible prospective contractors.
[Reserved]

[Reserved]

Acquisition of commercial items.

Simplified acquisition procedures (SF's 18, 30,
44,1165, 1449, and OF's 336, 347, and 348).
Sealed bidding.

Contracting by negotiation.

Solicitation and receipt of proposals.

Types of contracts.

Delivery orders and orders under basic ordering
agreements (OF 347).

[Reserved]

[Reserved]

Small business programs.

[Reserved]

[Reserved]

53.222  Application of labor laws to Government
acquisitions (SF's 99, 308, 1093, 1413, 1444,
1445, 1446, WH-347).
53.223  [Reserved]
53.224  [Reserved]
53.225 [Reserved]
53.226  [Reserved]
53.227 [Reserved]
53.228 Bonds and insurance.
53.229  Taxes (SF's 1094, 1094-A).
53.230  [Reserved]
53.231 [Reserved]
53.232  Contract financing (SF 1443).
53.233  [Reserved]
53.234 [Reserved]
53.235  Research and development contracting (SF 298).
53.236  Construction and architect-engineer contracts.
53.236-1 Construction.
53.236-2 Architect-engineer services (SF’s 252, 254, 255,
1421).
53.237 [Reserved]
53.238 [Reserved]
53.239 [Reserved]
53.240  [Reserved]
53.241 [Reserved]
53.242  Contract administration.
53.242-1 Novation and change-of-name agreements
(SF 30).
53.243 Contract modifications (SF 30).
53.244  [Reserved]
53.245  Government property.
53.246 [Reserved]
53.247  Transportation (U.S. Government Bill of Lading).
53.248  [Reserved]
53.249  Termination of contracts.
53.250  [Reserved]
53.251 Contractor use of Government supply sources
(OF 347).
Subpart 53.3—Illustration of Forms
53.300  Scope of subpart.
53.301  Standard forms.
53.302 Optional forms.
53.303  Agency forms.
53.301-18 SF 18, Request for Quotation.
53.301-24 SF 24, Bid Bond.
53.301-25 SF 25, Performance Bond.
53.301-25-A SF 25-A, Payment Bond.
53.301-25-B SF 25-B, Continuation Sheet (For SF's
24, 25, and 25-A).
53.301-26 SF 26, Award/Contract.
53.301-28 SF 28, Affidavit of Individual Surety.

(FAC 2001-22)
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53-2

53.301-30
53.301-33
53.301-34
53.301-35
53.301-44

53.301-98

53.301-98a

53.301-99

53.301-120

53.301-120-A

53.301-126

53.301-126-A

53.301-252
53.301-254

53.301-255

53.301-273

53.301-274

53.301-275

53.301-294

53.301-295

53.301-298
53.301-308

53.301-1034

53.301-1034A

53.301-1035

53.301-1035A

SF 30, Amendment of Solicitation/
Modification of Contract.

SF 33, Solicitation, Offer and Award.
SF 34, Annual Bid Bond.

SF 35, Annual Performance Bond.
SF 44, Purchase Order—Invoice—
Voucher.

SF 98, Notice of Intention to Make a
Service Contract and Response to
Notice.

SF 98a, Notice of Intention to Make a
Service Contract and Response to
Notice (Attachment A).

SF 99, Notice of Award of Contract.
SF 120, Report of Excess Personal
Property.

SF 120-A, Continuation Sheet (Report
of Excess Personal Property).

SF 126, Report of Personal Property
for Sale.

SF 126-A, Report of Personal Property
for Sale (Continuation Sheet).

SF 252, Architect-Engineer Contract.
SF 254, Architect-Engineer and
Related Services Questionnaire.

SF 255, Architect-Engineer and
Related Services Questionnaire for
Specific Project.

SF 273, Reinsurance Agreement for a
Miller Act Performance Bond.

SF 274, Reinsurance Agreement for a
Miller Act Payment Bond.

SF 275, Reinsurance Agreement in
Favor of the United States.

SF 294, Subcontracting Report for
Individual Contracts.

SF 295, Summary Subcontract Report.
SF 298, Report Documentation Page.
SF 308, Request for Wage
Determination and Response to
Request.

SF 1034, Public Voucher for
Purchases and Services Other Than
Personal.

SF 1034A, Public Voucher for
Purchases and Services Other Than
Personal—Memorandum Copy.

SF 1035, Public Voucher for
Purchases and Services Other Than
Personal, Continuation Sheet.

SF 1035A, Public Voucher for
Purchases and Services Other Than

53.301-1093

53.301-1094

53.301-1094A

53.301-1165

53.301-1402
53.301-1403

53.301-1404

53.301-1405

53.301-1406

53.301-1407

53.301-1408

53.301-1409

53.301-1410

53.301-1413

53.301-1414
53.301-1415

53.301-1416

53.301-1417

53.301-1418

53.301-1420

53.301-1421

53.301-1423

53.301-1424

53.301-1427

53.301-1428

Personal— Memorandum,
Continuation Sheet.

SF 1093, Schedule of Withholdings
Under the Davis-Bacon Act and/or the
Contract Work Hours and Safety
Standards Act).

SF 1094, U.S. Tax Exemption Form.
SF 1094A, Tax Exemption Forms
Accountability Record.

SF 1165, Receipt for Cash—
Subvoucher.

SF 1402, Certificate of Appointment.
SF 1403, Preaward Survey of
Prospective Contractor (General).
SF 1404, Preaward Survey of
Prospective Contractor—Technical.
SF 1405, Preaward Survey of
Prospective Contractor—Production.
SF 1406, Preaward Survey of
Prospective Contractor—Quality
Assurance.

SF 1407, Preaward Survey of
Prospective Contractor—Financial
Capability.

SF 1408, Preaward Survey of
Prospective Contractor—Accounting
System.

SF 1409, Abstract of Offers.

SF 1410, Abstract of Offers—
Continuation.

SF 1413, Statement and
Acknowledgment.

SF 1414, Consent of Surety.

SF 1415, Consent of Surety and
Increase of Penalty.

SF 1416, Payment Bond for Other
Than Construction Contracts.

SF 1417, Pre-solicitation Notice
(Construction Contract).

SF 1418, Performance Bond for Other
Than Construction Contracts.

SF 1420, Performance Evaluation—
Construction Contracts.

SF 1421, Performance Evaluation
(Architect-Engineer).

SF 1423, Inventory Verification
Survey.

SF 1424, Inventory Disposal Report.

SF 1427, Inventory Schedule A—
Continuation Sheet (Metals in Mill
Product Form).

SF 1428, Inventory Schedule.



FAC 2001-22 MAY 5, 2004

FEDERAL ACQUISITION REGULATION

53.301-1429

53.301-1435

53.301-1436

53.301-1437

53.301-1438

53.301-1439

53.301-1440

53.301-1442

53.301-1443

53.301-1444

53.301-1445
53.301-1446

53.301-1447
53.301-1449

53.302-17
53.302-90

53.302-91

53.302-307
53.302-308

53.302-309

53.302-312

53.302-336

53.302-347

53.302-348

53.302-1419

53.302-1419A

SF 1429, Inventory Schedule—
Continuation Sheet.

SF 1435, Settlement Proposal
(Inventory Basis).

SF 1436, Settlement Proposal (Total
Cost Basis).

SF 1437, Settlement Proposal for
Cost-Reimbursement Type Contracts.
SF 1438, Settlement Proposal (Short
Form).

SF 1439, Schedule of Accounting
Information.

SF 1440, Application for Partial
Payment.

SF 1442, Solicitation, Offer, and
Award (Construction, Alteration, or
Repair).

SF 1443, Contractor's Request for
Progress Payment.

SF 1444, Request for Authorization of
Additional Classification and Rate.
SF 1445, Labor Standards Interview.
SF 1446, Labor Standards
Investigation Summary Sheet.

SF 1447, Solicitation/Contract.

SF 1449, Solicitation/Contract/Order
for Commercial Items.

Optional Form 17, Offer Label.
Optional Form 90, Release of Lien on
Real Property.

Optional Form 91, Release of Personal
Property from Escrow.

Optional Form 307, Contract Award.
Optional Form 308, Solicitation and
Offer—Negotiated Acquisition.
Optional Form 309, Amendment of
Solicitation.

Optional Form 312, Small
Disadvantaged Business Participation
Report.

Optional Form 336, Continuation
Sheet.

Optional Form 347, Order for Supplies
or Services.

Optional Form 348, Order for Supplies
or Services Schedule—Continuation.
Optional Form 1419, Abstract of
Offers—Construction.

Optional Form 1419A, Abstract of
Offers—Construction, Continuation
Sheet.

53.303-DD-254

53.303-DD-441

53.303-WH-347

Department of Defense DD Form 254,
Contract Security Classification
Specification.

Department of Defense DD Form 441,
Security Agreement.

Department of Labor Form WH-347,
Payroll (For Contractor's Optional
Use).

Forms Authorized for Local Reproduction

SFLLL
SF LLL-A

SF 18
SF 24
SF 25
SF 25A
SF 25B
SF 28
SF 33
SF 34
SF 35
SF 273
SF 274
SF 275
SF 294

SF 295
SF 308

SF 1403
SF 1404
SF 1405
SF 1406
SF 1407
SF 1408
SF 1409
SF 1410
SF 1414
SF 1415

SF 1416

Disclosure of Lobbying Activities
Disclosure of Lobbying Activities—
Continuation Sheet

Request for Quotation

Bid Bond

Performance Bond

Payment Bond

SF 25-B, Continuation Sheet (For SF's
24, 25, and 25-A)

Affidavit of Individual Surety
Solicitation, Offer and Award
Annual Bid Bond

Annual Performance Bond
Reinsurance Agreement for a Miller
Act Performance Bond

Reinsurance Agreement for a Miller
Act Payment Bond

Reinsurance Agreement in Favor of
the United States

Subcontracting Report for Individual
Contracts

Summary Subcontract Report
Request for Wage Determination and
Response to Request

Preaward Survey of Prospective
Contractor (General)

Preaward Survey of Prospective
Contractor—Technical

Preaward Survey of Prospective
Contractor—Production

Preaward Survey of Prospective
Contractor—Quality Assurance
Preaward Survey of Prospective
Contractor—Financial Capability
Preaward Survey of Prospective
Contractor—Accounting System
Abstract of Offers

Abstract of Offers—Continuation.
Consent of Surety

Consent of Surety and Increase of
Penalty

Payment Bond for Other Than
Construction Contracts

53-3



FAC 2001-22 MAY 5, 2004

FEDERAL ACQUISITION REGULATION

53-4

SF 1418

SF 1420

SF 1423
SF 1424

SF 1427
SF 1428
SF 1429

SF 1435
SF 1436
SF 1437

SF 1438

Performance Bond for Other Than
Construction Contracts
Performance Evaluation—
Construction Contracts

Inventory Verification Survey
Inventory Disposal Report

Inventory Schedule A—Continuation
Sheet (Metals in Mill Product Form)
Inventory Schedule

Inventory Schedule—Continuation
Sheet

Settlement Proposal (Inventory Basis)
Settlement Proposal (Total Cost Basis)
Settlement Proposal for Cost-
Reimbursement Type Contracts
Settlement Proposal (Short Form)

SF 1439
SF 1440
SF 1445
SF 1446

SF 1449

OF 90
OF 91

OF 307
OF 308

OF 309
OF 312

OF 347

Schedule of Accounting Information
Application for Partial Payment
Labor Standards Interview

Labor Standards Investigation
Summary Sheet
Solicitation/Contract/Order for
Commercial Items

Release of Lien on Real Property

Release of Personal Property from
Escrow

Contract Award

Solicitation and Offer—Negotiated
Acquisition

Amendment of Solicitation

Small Disadvantaged Business
Participation Report

Order for Supplies or Services
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SUBPART 53.2—PRESCRIPTION OF FORMS

53.249

(@ SF 252 (Rev. 10/83), Architect-Engineer Contract.
SF 252 is prescribed for use in awarding fixed-price contracts
for architect-engineer services, as specified in 36.702(a).
Pending issuance of a new edition of the form, Block 8, Nego-
tiation Authority, is deleted.

(b) SF 254 (Rev. 11/92), Architect-Engineer and Related
Services Questionnaire. SF 254 is prescribed for use to obtain
information from architect-engineer firms regarding their
professional qualifications, as specified in 36.702(b)(1).

(c) SF 255 (Rev. 11/92), Architect-Engineer and Related
Services Questionnaire for Specific Project. SF 255 is pre-
scribed for use within approved dollar thresholds and as oth-
erwise specified in 36.702(b)(2), whenever an agency
requires information to supplement the SF 254 regarding the
prospective firm’s qualifications for a particular architect-
engineer project.

(d) SF 1421 (10/83 Ed.), Performance Evaluation (Archi-
tect-Engineer). SF 1421 is prescribed for use in evaluating
and reporting on the performance of architect- engineer con-
tractors within approved dollar thresholds and as otherwise
specified in 36.702(c).

53.237 [Reserved]

53.238 [Reserved]

53.239 [Reserved]

53.240 [Reserved]

53.241 [Reserved]

53.242 Contract administration.

53.242-1
(SF 30).
SF 30, Amendment of Solicitation/Modification of Con-

tract. SF 30, prescribed in 53.243, shall be used in connection

with novation and change of name agreements, as specified
in 42.1203(h).

Novation and change-of-name agreements

53.243 Contract modifications (SF 30).

SF 30 (Rev. 10/83), Amendment of Solicitation/ Modifica-
tion of Contract. SF 30 is prescribed for use in amending invi-
tation for bids, as specified in 14.208; modifying purchase
and delivery orders, as specified in 13.302-3; and modifying
contracts, as specified in 42.1203(h), 43.301, 49.602-5, and
elsewhere in this regulation. The form may also be used to
amend solicitations for negotiated contracts, as specified in
15.210(b). Pending the publication of a new edition of the
form, Instruction (b), Item 3 (effective date), is revised in
paragraphs (3) and (5) as follows:

(b) Item 3 (effective date).

* * * * *

(3) For a modification issued as a confirming notice of termi-
nation for the convenience of the Government, the effective
date of the confirming notice shall be the same as the effective
date of the initial notice.

* * * * *x

(5) For a modification confirming the termination contracting
officer’s previous letter determination of the amount due in
settlement of a contract termination for convenience, the
effective date shall be the same as the effective date of the pre-
vious letter determination.

53.244 [Reserved]

53.245 Government property.

The following forms are prescribed, as specified in this
section, for use in reporting, reutilization, and disposal of
Government property and in accounting for this property:

(a) SF 120 (GSA), Report of Excess Personal Property, and
SF 120-A (GSA), Continuation Sheet (Report of Excess Per-
sonal Property). (See 45.602-3 and 41 CFR 102-36.215.)

(b) SF 126 (GSA), Report of Personal Property for Sale,
and SF 126-A (GSA), Report of Personal Property for Sale
(Continuation Sheet). (See FPMR 101-45.303 (41 CFR 101-
45.303.))

(c) SF 1423 (Rev. 5/2004), Inventory Verification Survey.
(See 45.602-1(b)(1) and 45.606-3.)

(d) SF 1424 (Rev. 5/2004), Inventory Disposal Report (See
45.605). SF 1424 is authorized for local reproduction.

(e) SF 1428 (Rev. 5/2004), Inventory Disposal Schedule,
and SF 1429 (Rev. 5/2004), Inventory Disposal Schedule—
Continuation Sheet. (See 45.602-1, 49.303-2, 52.245-2(i),
52.245-5(i), and 53.249(b).) SF’s 1428 and 1429 are autho-
rized for local reproduction.

53.246 [Reserved]

53.247 Transportation (U.S. Government Bill of Lading).

The U.S. Government Bill of Lading, prescribed in
41 CFR 101-41.304, shall be used for transportation of prop-
erty, as specified in 47.103.

53.248 [Reserved]

53.249 Termination of contracts.

(a) The following forms are prescribed for use in connec-
tion with the termination of contracts, as specified in Subpart
49.6:

(1) SF 1034 (GAO), Public Voucher for Purchases and
Services Other than Personal. (See 49.302(a).)

53.2-5
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(2) SF 1435 (Rev. 9/97), Settlement Proposal
(Inventory Basis). (See 49.602-1(a).) Standard Form 1435 is
authorized for local reproduction.

(3) SF 1436 (Rev. 5/2004), Settlement Proposal (Total
Cost Basis). (See 49.602-1(b).) Standard Form 1436 is autho-
rized for local reproduction.

(4) SF 1437 (Rev. 9/97), Settlement Proposal for Cost-
Reimbursement Type Contracts. (See 49.602-1(c) and
49.302.) Standard Form 1437 is authorized for local repro-
duction.

(5) SF 1438 (Rev. 5/2004), Settlement Proposal (Short
Form). (See 49.602-1(d).) Standard Form 1438 is authorized
for local reproduction.

(6) SF 1439 (Rev. 7/89), Schedule of Accounting Infor-
mation. (See 49.602-3.) Standard Form 1439 is authorized for
local reproduction.

53.2-6

(7) SF 1440 (Rev. 7/89), Application for Partial Pay-
ment. (See 49.602-4.) Standard Form 1440 is authorized for
local reproduction.

(b) SF 1428 (Rev. 5/2004), Inventory Disposal Schedule,
and Standard Form 1429 (Rev. 5/2004), Inventory Disposal
Schedule—Continuation Sheet, shall be used to support termi-
nation settlement proposals listed in paragraph (a) of this sec-
tion, as specified in 49.602-2.

53.250 [Reserved]

53.251 Contractor use of Government supply sources (OF
347).
OF 347, Order for Supplies or Services. OF 347, pre-
scribed in 53.213(f), may be used by contractors when requi-
sitioning from the VA, as specified in 51.102(e)(3)(ii).
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PART 53.3—ILLUSTRATION OF FORMS 53.301-1423
INVENTORY VERIFICATION SURVEY DATE
(See FAR 45.602-1(b)(1))
SECTION | - GENERAL
1. FROM: (Include ZIP Code) 2. TO: (Include ZIP Code)
3. CONTRACT NUMBER AND TYPE 4. CONTRACTOR/SUBCONTRACTOR
5A. SCHEDULES OF INVENTORY TO BE INSPECTED AND VERIFIED 5B. PLANT CLEARANCE CASE NUMBER/DOCUMENT NUMBER
PAGES
REFERENCE NUMBER AMOUNT ($)
START NO.| END NO.
SECTION Il - TECHNICAL VERIFICATION
YES| NO YES| NO
6. IS PROPERTY LISTED ON THE INVENTORY DISPOSAL *| 12. ARE THE WEIGHTS OF THE ITEMS APPROXIMATELY CORRECT? *
SCHEDULES ON HAND AND IN THE QUANTITIES INDICATED? IF WEIGHTS ARE NOT SHOWN, GIVE ESTIMATE OF WEIGHT BY
* BASIC MATERIAL CONTENT:
7. IS THE PROPERTY CORRECTLY DESCRIBED ON THE INVENTORY
DISPOSAL SCHEDULES?
8. IS THE PROPERTY SEGREGATED OR ADEQUATELY *| 13. DO THE ITEMS APPEAR TO HAVE COMMERCIAL VALUE OTHER * *
PROTECTED? THAN SCRAP?
* *
9 IS THE PROPERTY PROPERLY TAGGED? 14. E}I?%F(’:EORI\_II_U—;ACTOR MAKE REASONABLE EFFORTS TO RETURN THE
* *
15. DO ANY ITEMS REQUIRE DEMILITARIZATION OR SPECIAL
10. ARE THE CONDITION CODES ACCURATE? PROCESSING feensitive ftoms)?
* *
11. 1S THE PROPERTY CLASSIFICATION CORRECTLY IDENTIFIED? 16. ARE COMMON ITEMS INCLUDED ON THE INVENTORY DISPOSAL
SCHEDULE?
SECTION Il - TERMINATION INVENTORY

COMPLETION OF THIS SECTION I_

[ 1s]]

IS NOT REQUIRED (Requester, check one)

YES| NO |20. DOES THE INVENTORY INCLUDE REJECTS? IF YES, EXPLAIN YES| NO
N SPECIFIC LINE ITEM ENTRIES. OBTAIN FROM CONTRACTOR
7. R}RT%\IO?\‘REOS%%EyPROMPTLY UPON RECEIPT OF THE TERM * ESTIMATED COST OF REWORKING REJECTS ON SPECIFIC LINE *
’ ITEM BASIS.
. *
DATE OF NOTICE: 21a. HAVE COMPLETED ARTICLES BEEN INSPECTED AS TO QUALITY
18a. DO THE QUANTITIES OF MATERIAL EXCEED THE AMOUNTS * AND CONFORMANCE TO SPECIFICATIONS?

THAT WOULD HAVE BEEN REQUIRED TO COMPLETE THE
TERMIINATED PORTION OF THE CONTRACT?

b. DO THE COMPLETED ITEMS INSPECTED CONFORM TO CON-

b. CAN THE ITEMS OF TERMINATION INVENTORY BE USED ON
THE CONTINUING PORTION OF THE CONTRACT?

TRACT SPECIFICATIONS?

DO OTHER THAN COMPLETED ITEMS CONFORM WITH TECH-
NICAL REQUIREMENTS OF THE CONTRACT OR ORDER?

c,

19. ARE ALL ITEMS AND QUANTITIES ALLOCABLE TO THE TERM-
INATION PORTION OF THIS CONTRACT OR ORDER?

*22. FoR WORK-IN-PROCESS, IS THE PERCENTAGE OF COMPLETION

ACCURATE?

23. REQUESTING OFFICE REMARKS (Where the answer to any question is placed in a block containing an asterisk (*) detailed comments of the verifier shall be included on

the reverse of this form and identified by section and item number.)

24. SIGNATURE OF REQUESTER

INVENTORY VERIFICATION
The above information is based on a physical verification of inventory listed under Item 5.

25. NAME AND TITLE

26. SIGNATURE OF VERIFIER

27. DATE

AUTHORIZED FOR LOCAL REPRODUCTION
Previous edition not usable

STANDARD FORM 1423 (REV. 5/2004)
Prescribed by GSA-FAR (48 CFR) 53.245(c)
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53.301-1424

INVENTORY DISPOSAL REPORT
(See FAR 45.605)

PLANT CLEARANCE CASE NUMBER

TO: (Include ZIP Code)

FROM: (Include ZIP Code)

1. DATE PLANT CLEARANCE CASE OPENED

2. DATE PLANT CLEARANCE CASE CLOSED

3. NUMBER OF DAYS BETWEEN OPENING AND CLOSING

4. NAME AND ADDRESS OF CONTRACTOR/SUBCONTRACTOR (Include ZIP Code)

5. IF SUBCONTRACTOR, STATE NAME AND ADDRESS OF PRIME CONTRACTOR

(Include ZIP Code)

6. LOCATION OF PROPERTY (City and State)

7. CONTRACT NUMBER

8. DOCKET NUMBER (Termination only)

9. SUBCONTRACT NUMBER

10. CONTRACTOR REFERENCE NUMBER

DISPOSITION OF PROPERTY

ITEM DESCRIPTION

LINE ITEMS

ACQUISITION COST PROCEEDS

11. TOTAL INVENTORY AS SUBMITTED
12. ADJUSTMENTS (Pricing errors, shortages, etc.)
13. ADJUSTED INVENTORY (Line 11 + or - Line 12)
14. PURCHASE OR RETENTION AT COST
15. RETURN TO SUPPLIERS (Net Proceeds)
16. REDISTRIBUTIONS

A. WITHIN OWNING AGENCY

B. OTHER AGENCIES

TOTAL

17. DONATIONS
18. SALES
19. SALES - SCRAP PROCEEDS TO OVERHEAD
20.
21.
22. TOTAL PROCEEDS CREDIT (Total Lines 14, 15, and 18)
23. ABANDONED
24. DESTROYED/ABANDONED
25. DESTROYED/SCRAPPED
26. OTHER (Explain in Item 28, Remarks)
27. TOTAL DISPOSITIONS

28. REMARKS (/dentify contract number in which proceeds were applied, or disbursing office where proceeds were deposited)

To the best of my knowledge, disposition of all property on this case has been effected in accordance with existing regulations, all
property has been accounted for and all disposal credits properly applied.

CONTRACT ADMINISTRATION OFFICE (Authorized signature and title)

DATE

AUTHORIZED FOR LOCAL REPRODUCTION
Previous edition is not usable

STANDARD FORM 1424 (ReV. 5/2004)
Prescribed by GSA - FAR (48 CFR) 53.245(d)






FAC 2001-22 MAY 5, 2004

53.301-1428

PART 53.3—ILLUSTRATION OF FORMS
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53.301-1428

FEDERAL ACQUISITION REGULATION

INSTRUCTIONS

The Contractor shall submit all schedules to the Plant
Clearance Officer.

Manual submissions. Prepare a separate schedule for items in
each property classification (block 17) and a separate schedule
for scrap. Submit an original and 2 copies of each scrap
schedule and continuation sheet (SF 1429). For other
schedules, an original and 7 copies are required.

Electronic submissions. Group all items of the same property
classification. Submit separate schedules for scrap.

General Instructions.
BLOCKS 1, 2 & 4 - Self-explanatory.

BLOCK 3 - PRIME CONTRACT NO. (For contract modifications
and BOAs). If the property applies solely to one contract
modification indicate the modification number after the
contract number. For task orders and orders under basic
ordering agreements, enter the contract number or BOA
number followed by the order number under which the
property is accountable.

BLOCK 5 - CONTRACT TYPE. Use one of the following
codes:

J - Fixed-Price

O - Other

S - Cost-Reimbursement

Y - Time-and-Material

Z - Labor-Hour

9 - Task Order Contracts and Orders under Basic
Ordering Agreements (BOAs)

BLOCKS 6-8 - Self-explanatory.

BLOCKS 9a and 10a - CAGE CODE. Enter the Commercial
and Government Entity code when applicable.

BLOCKS 9b-d, 10b-d, and 11a-13 - Self-explanatory.

BLOCK 14 - ITEM DESCRIPTION. Describe each item in
sufficient detail to permit the Government to determine its
appropriate disposition. Scrap may be described as a lot
including metal content, estimated weight and estimated
acquisition cost. For all other property, provide the
information required by FAR Part 45.505. List the national
stock number (NSN) first. For the following, also provide:

Special tooling and special test equipment. Identify each
part number with which the item is used.

Computers, components thereof, peripheral and related
equipment. The manufacturer's name, model and serial
number, and date manufactured.

Work in process. The estimated percentage of completion.

Precious metals. The metal type and estimated weight.

Hazardous material or property contaminated with hazardous
material. The type of hazardous material.

Metals in mill product form. The form, shape, treatments,
hardness, temper, specification (commercial or Government),
and dimensions (thickness, width, and length).

BLOCK 15 - GOVERNMENT FURNISHED/CONTRACTOR
ACQUIRED. Per line item, enter one of the following:

GF - Government furnished
CA - Contractor acquired

BLOCK 16 - DML CODE. (Demilitarization code). |f applicable,
enter the code specified in DoD 4160.21-M-1.

BLOCK 17 - PROPERTY CLASSIFICATION. Use one of the
following classifications for each line item:

EQ - Equipment

M - Material

STE - Special test equipment
ST - Special tooling

APP - Agency peculiar property

In addition, when applicable, list one of the following sub
classifications for each line item below the property
classification:

COM - Computers, peripherals, etc.
AAE - Arms, ammunition and explosives

PM - Precious metals

HAZ - Hazardous materials

ME - Metals in mill product form
WIP - Work in process

CL - Classified

BLOCK 18 - Self-explanatory.

BLOCK 19 - CONDITION CODE. Assign one of the following
codes to each item:

Code 1. Property which is in new condition or unused
condition and can be used immediately without modifications
or repairs.

Code 4. Property which shows some wear, but can be
used without significant repair.

Code 7. Property which is unusable in its current condition
but can be economically repaired.

Code X. Property which has value in excess of its basic
material content, but repair or rehabilitation is impractical
and/or uneconomical.

Code S. Property has no value except for its basic material
content.

BLOCKS 20-22 - Self-explanatory.

BLOCK 23 - CONTRACTOR'S OFFER. The Contractor's offer
to purchase the item if it survives screening.

STANDARD FORM 1428 (Rev. 5/2004) BACK
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PART 53.3—ILLUSTRATION OF FORMS

FAC 2001-22 MAY 5, 2004

SETTLEMENT PROPOSAL (TOTAL COST BASIS) Expires. 06,30/2004

Public reporting burden for this collection of information is estimated to average 2.5 hours per response, including the time for reviewing instructions, searching existing
data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send comments regarding this burden estimate or any
other aspect of this collection of information, including suggestions for reducing this burden, to the FAR Secretariat (MVA), Regulatory and Federal Assistance Publications
Division, GSA, Washington, DC 20405.

FOR USE BY A FIXED-PRICE PRIME CONTRACTOR OR FIXED-PRICE SUBCONTRACTOR

THIS PROPOSAL APPLIES TO (Check one) COMPANY
A PRIME CONTRACT WITH SUBCONTRACT OR
THE GOVERNMENT PURCHASE ORDER
SUBCONTRACT OR PURCHASE ORDER NO(S). STREET ADDRESS
CONTRACTOR WHO SENT NOTICE OF TERMINATION CITY AND STATE (Include ZIP Code)
NAME

NAME OF GOVERNMENT AGENCY

ADDRESS (Include ZIP Code)

GOVERNMENT PRIME CONTRACT NO. |CONTRACTOR'S REFERENCE NO.
If moneys payable under the contract have been assigned, give the following:
NAME OF ASSIGNEE EFFECTIVE DATE OF TERMINATION
ADDRESS (Include ZIP Code) PROPOSAL NO. CHECK ONE
D INTERIM |:| FINAL
SF 1439, SCHEDULE OF ACCOUNTING INFORMATION |:| 1S |:| IS NOT ATTACHED (/f not, explain below)

SECTION | - STATUS OF CONTRACT OR ORDER AT EFFECTIVE DATE OF TERMINATION

FINISHED UNFINISHED OR NOT TOTAL
PRODUCTS COVERED BY TERMINATED ON HAND COMMENCED COVERED BY
CONTRACT OR PURCHASE ORDER PREVIOUSLY [ PAYMENT TO BE [PAYMENT NOT TO[SUBSEQUENTLY CONTRACT
SHIPPED AND RECEIVED BE RECEIVED COMPLETED NOT TO BE OR ORDER
INVOICED THROUGH THROUGH  [AND INVOICED*| COMPLETED
INVOICING INVOICING
(a) (b) (c) (d) (e) () (g)
QUANTITY
$
QUANTITY
$
QUANTITY
$
SECTION Il - PROPOSED SETTLEMENT
(Use Columns {b) and (c) only where TOTAL FOR USE OF
NO ITEM Pﬁégﬁgﬁj“ al hgﬁi%’.i.;:&%%‘*:; PROPOSED TO | CONTRACTING
(a) PROPOSED THIS PROPOSAL DATE AGENCY ONLY
(b) (c) (d) (e)
1 | DIRECT MATERIAL
2 | DIRECT LABOR
3 | INDIRECT FACTORY EXPENSE (from Schedule A)
4 | SPECIAL TOOLING AND SPECIAL TEST EQUIPMENT (SF 1428)
5 | OTHER COSTS (from Schedule B)
6 | GENERAL AND ADMINISTRATIVE EXPENSES (from Schedule C)
7 TOTAL COSTS (ltems 1 thru 6)
8 | PROFIT (Explain in Schedule D)
9 TOTAL (/tems 7 and 8)
10 | DEDUCT FINISHED PRODUCT INVOICED OR TO BE INVOICED*
11 TOTAL (Item 9 less Item 10)
12 | SETTLEMENT EXPENSES (from Schedule E)
13 TOTAL (items 11 and 12)

14 | SETTLEMENTS WITH SUBCONTRACTORS (from Schedule F)

15 | GROSS PROPOSED SETTLEMENT (/tems 13 thru 14)

16 | DISPOSAL AND OTHER CREDITS (from Schedule G)

17 | NET PROPOSED SETTLEMENT (/tem 15 less 16)

18 | ADVANCE, PROGRESS & PARTIAL PAYMENTS (from Schedule H)
19 NET PAYMENT REQUESTED (/tem 17 less 18)

*Column (e), Section |, should only be used in the event of a partial termination, in which the total cost reported in Section Il should be accumulated to date of completion of
the continued portion of the contract and the deduction for finished product (Item 10, Section Il) should be the contract price of finished product in Column (b), (c), and (e),
Section .

NOTE: File inventory schedule (SF 1428) for allocable inventories on hand at date of termination ( See 49.206).

(When the space provided for any information is insufficient, continue on a separate sheet.)
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SCHEDULE A - INDIRECT FACTORY EXPENSE (/tem 3)
FOR USE OF

DETAIL OF EXPENSES METHOD OF ALLOCATION AMOUNT CONTRACTING
AGENCY ONLY

NOTE: Individual items of small amounts may be grouped into a single entry in Schedules B, C, D, E, and G.
SCHEDULE B - OTHER COSTS (/tem 5)
FOR USE OF

ITEM EXPLANATION AMOUNT CONTRACTING
AGENCY ONLY

SCHEDULE C - GENERAL AND ADMINISTRATIVE EXPENSES (/tem 6)

FOR USE OF
DETAIL OF EXPENSES METHOD OF ALLOCATION AMOUNT CONTRACTING
AGENCY ONLY

SCHEDULE D - PROFIT (/tem 8)
FOR USE OF

EXPLANATION AMOUNT CONTRACTING
AGENCY ONLY

(Where the space provided for any information is insufficient, continue on a separate sheet.)
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SCHEDULE E - SETTLEMENT EXPENSES (/tem 12)

ITEM EXPLANATION

AMOUNT

FOR USE OF
CONTRACTING
AGENCY ONLY

SCHEDULE F - SETTLEMENTS WITH IMMEDIATE SUBCONTRACTORS AND SUPPLIERS (/tem 14)

AMOUNT OF | s BACTIN
NAME AND ADDRESS OF SUBCONTRACTOR |BRIEF DESCRIPTION OF PRODUCT CANCELED CONTRACTING
SETTLEMENT
AGENCY ONLY
SCHEDULE G - DISPOSAL AND OTHER CREDITS (Item 16)
FOR USE OF
DESCRIPTION AMOUNT | CONTRACTING

AGENCY ONLY

(If practicable, show separately amount of disposal credits applicable to acceptable finished product included on SF 1428.)

(Where the space provided for any information is insufficient, continue on a separate sheet.)

STANDARD FORM 1436 (Rev. 5/2004) PAGE 3
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SCHEDULE H - ADVANCE, PROGRESS AND PARTIAL PAYMENTS (/tem 19)

FOR USE OF
DATE TYPE OF PAYMENT AMOUNT CONTRACTING
AGENCY ONLY

(Where the space provided for any information is insufficient, continue on a separate sheet.)

CERTIFICATE

This is to certify that the undersigned, individually, and as an authorized representative of the Contractor, has examined this
termination settlement proposal and that, to the best knowledge and belief of the undersigned:

(a) AS TO THE CONTRACTOR'S OWN CHARGES. The proposed settlement (exclusive of charges set forth in Item 14) and
supporting schedules and explanations have been prepared from the books of account and records of the Contractor in accordance
with recognized commercial accounting practices; they include only those charges allocable to the terminated portion of this contract;
they have been prepared with knowledge that they will, or may, be used directly or indirectly as the basis of settlement of a
termination settlement proposal or claim against an agency of the United States; and the charges as stated are fair and reasonable.

(b) AS TO THE SUBCONTRACTORS' CHARGES. (1) The Contractor has examined, or caused to be examined, to an extent it
considered adequate in the circumstances, the termination settlement proposals of its immediate subcontractors (exclusive of
proposals filed against these immediate subcontractors by their subcontractors); (2) The settlements on account of immediate
subcontractors own charges are fair and reasonable, the charges are allocable to the terminated portion of this contract, and the
settlements were negotiated in good faith and are not more favorable to its immediate subcontractors than those that the Contractor
would make if reimbursement by the Government were not involved; (3) The Contractor has received from all its immediate
subcontractors appropriate certificates with respect to their termination settlement proposals, which certificates are substantially in the
form of this certificate; and (4) The Contractor has no information leading it to doubt (i) the reasonableness of the settlements with
more remote subcontractors or (ii) that the charges for them are allocable to this contract. Upon receipt by the Contractor of amounts
covering settlements with its immediate subcontractors, the Contractor will pay or credit them promptly with the amounts so received,
to the extent that it has not previously done so. The term "subcontractors,” as used above, includes suppliers.

NOTE: The Contractor shall, under conditions stated in FAR 15.403, be required to submit a Certificate of Current Cost or Pricing
Data (see FAR 15.406-2 and 15.408 Table 15-2).

NAME OF CONTRACTOR BY (Signature of authorized official)
TITLE DATE
NAME OF SUPERVISORY ACCOUNTING OFFICIAL TITLE

STANDARD FORM 1436 (Rev. 5/2004) PAGE 4
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SETTLEMENT PROPOSAL (SHORT FORM)

OMB No.: 9000-0012
Expires: 06/30/2004

Public reporting burden for this collection of information is estimated to average 2.5 hours per response, including the time for
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the

collection of information. Send comments regarding this burden

estimate or any other aspect of this collection of information,

including suggestions for reducing this burden, to the FAR Secretariat (MVA), Regulatory and Federal Assistance Publications Division,

GSA, Washington, DC 20405.

For Use by a Prime Contractor or Subcontractor in Settlement of a Fixed Price

Terminated Contract When Total Charges Claimed Are Less Than $10,000.

THIS PROPOSAL APPLIES TO (Check one)

A PRIME CONTRACT
WITH THE GOVERNMENT

SUBCONTRACT OR
PURCHASE ORDER

SUBCONTRACT OR PURCHASE ORDER NO.(S)

COMPANY (Prime or Subcontractor)

CONTRACTOR WHO SENT NOTICE OF TERMINATION

NAME

STREET ADDRESS

ADDRESS (Include ZIP Code)

CITY AND STATE (Include ZIP code)

If moneys payable under the contract have been assigned, give the following:

NAME OF ASSIGNEE

NAME OF GOVERNMENT AGENCY GOVERNMENT PRIME CONTRACT NO.

ADDRESS (Include ZIP Code)

CONTRACTOR'S REFERENCE NO. EFFECTIVE DATE OF TERMINATION

SECTION I - STATUS OF CONTRACT OR ORDER AT EFFECTIVE DATE OF TERMINATION

FINISHED UNFINISHED OR NOT
PRODUCTS COVERED BY TERMINATED PREVIOUSLY ON HAND COMMENCED TOTAL
CONTRACT OR PURCHASE ORDER SHIPPED AND | PAYMENT TO TO BE COVERED BY
INVOICED BE RECEIVED |INCLUDED IN THIS| COMPLETED NOT TO BE CONTRACT
THROUGH PROPOSAL (Partial COMPLETED OR ORDER
INVOICING termination only)
(a) (b) (c) (d) (e) (f) (9)
QUANTITY
$
QUANTITY
$
QUANTITY
$
SECTION Il - PROPOSED SETTLEMENT
NO. ) ITEM ) ) AMOUNT OF
fInclude only items allocable to the terminated portion of contract) CHARGE ($)
1 | CHARGE FOR ACCEPTABLE FINISHED PRODUCT NOT COVERED BY INVOICING (from SF 1428)
2 | CHARGE FOR WORK-IN-PROGRESS, RAW MATERIAL, ETC. ON HAND (from SF 1428)
3 | OTHER CHARGES INCLUDING PROFIT AND SETTLEMENT EXPENSES
4 | CHARGES FOR SETTLEMENT(S) WITH SUBCONTRACTORS
5 | GROSS PROPOSED SETTLEMENT (Sum of Items 1 thru 4)
6 | DISPOSAL AND OTHER CREDITS (from SF 1424, Item 27, Col. 3)
7 | NET PROPOSED SETTLEMENT (/tem 5 less 6)
8 | ADVANCE, PROGRESS, AND PARTIAL PAYMENTS
9 | NET PAYMENT REQUESTED (/tem 7 less 8)

List your inventory on SF 1428 and attach a copy thereto. Retain for the applicable period specified in the prime contract all papers

and records relating to this proposal for future examination.

GIVE A BRIEF EXPLANATION OF HOW YOU ARRIVED AT THE AMOUNTS SHOWN IN ITEMS 3, 4, 6, AND 7

I CERTIFY that the above proposed settlement includes only
charges allocable to the terminated portion of the contract or
purchase order, that the total charges (Item 5) and the disposal
credits (Iltem 6) are fair and reasonable, and that this proposal has
been prepared with knowledge that it will, or may, be used directly
or indirectly as a basis for reimbursement under a settlement
proposal(s) against agencies of the United States.

NAME OF YOUR COMPANY

BY (Signature of authorized official)

TITLE DATE

(Where the space provided for any information

/s insufficient, continue on a separate sheet.)

AUTHORIZED FOR LOCAL REPRODUCTION
Previous edition is not usable

STANDARD FORM 1438 (REV. 5/2004)
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FEDERAL ACQUISITION REGULATION

INSTRUCTIONS

1. This settlement proposal should be submitted
to the contracting officer, if you are a prime
contractor, or to your customer, if you are a
subcontractor. The term contract as used
hereinafter includes a subcontract or a purchase
order.

2. Proposals that would normally be included in
a single settlement proposal, such as those based
on a series of separate orders for the same item
under one contract should be consolidated
wherever possible, and must not be divided in
such a way as to bring them below $10,000.

3. You should review any aspects of your
contract relating to termination and consult your
customer or contracting officer for further
information. Government regulations pertaining to
the basis for determining a fair and reasonable
termination settlement are contained in Part 49 of
the Federal Acquisition Regulation. Your proposal
for fair compensation should be prepared on the
basis of the costs shown by your accounting
records. Where your costs are not so shown, you
may use any reasonable basis for estimating your
costs which will provide for fair compensation for
the preparations made and work done for the
terminated portion of the contract, including a
reasonable profit on such preparation and work.

4. Generally your settlement proposal may
include under Items 2, 3, and 4, the following:

a. COSTS - Costs incurred which are rea-

sonably necessary and are properly allocable to
the terminated portion of your contract under
recognized commerical accounting practices,
including direct and indirect manufacturing, selling
and distribution, administrative, and other costs
and expenses incurred.

b. SETTLEMENT WITH SUBCONTRACTORS -
Reasonable  settlements of proposals of
subcontractors allocable to the terminated portion
of the subcontract. Copies of such settlements
will be attached hereto.

C. SETTLEMENT EXPENSES - Reasonable
costs of protecting and preserving termination
inventory in your possession and preparing your
proposal.

d. PROFIT - A reasonable profit with respect
to the preparations you have made and work you
have actually done for the terminated portion of
your contract. No profit should be included for
work which has not been done, nor shall profit be
included for settlement expenses, or for
settlement with subcontractors.

5. If you use this form, your total charges being
proposed (line 5), must be less than $10,000.
The Government has the right to examine your
books and records relative to this proposal, and if
you are a subcontractor, your customer must be
satisfied with your proposal.

STANDARD FORM 1438 (Rev. 5/2004) BACK
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