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Federal Acquisition Crcular (FAC) 2001-03 anends the Federal
Acqui sition Regulation (FAR) as specified bel ow

Item | —Contractor Responsibility, Labor Relations Costs, and
Costs Relating to Legal and O her Proceedi ngs
(FAR Case 1999-010 (stay))

The Federal Acquisition Regulatory Council (FAR Council)
published in the Federal Register at 65 FR 80255, Decenber 20,
2000, a final rule addressing contractor responsibility and
costs incurred in | egal and other proceedings. After further
review, the FAR Council published an interimrule in the
Federal Register at 66 FR 17754, April 3, 2001, staying that
rule. This final rule term nates the stay.

Repl acenent pages: 9.1-1 and 9.1-2; 14.4-3 and 14.4-4; 15.5-1
thru 15.5-3; 31.2-31 thru 31.2-33; 52.2-17 and 52.2-18; and
52.2-31 thru 52. 2- 38.

Item |1 —Contractor Responsibility, Labor Relations Costs, and
Costs Relating to Legal and Ot her Proceedi ngs—Revocati on
(FAR Case 2001-014)

The Federal Acquisition Regulatory Council (FAR Council)
publi shed in the Federal Register at 66 FR 17758, April 3,
2001, a proposed rule (April proposed rule) with a request for
public comments. The April proposed rule proposed revoking a
final rule published in the Federal Register at 65 FR 80255,
Decenber 20, 2000 (Decenber final rule). The Decenber fi nal
rul e addressed responsibility and costs incurred in | egal and
ot her proceedings. This rule finalizes the April 3, 2001,
proposed rul e.

Repl acenent pages: 9.1-1 thru 9.1-4; 14.4-3 and 14.4-4; 15.5-1
and 15.5-2; 31.2-19 and 31.2-20; 31.2-31 thru 31.2-33; 52.2-17
and 52.2-18; and 52.2-27 thru 52. 2-38.



LOOSELEAF ONLY CORRECTI ONS
52.212-3 [Corrected]

In section 52.212-3 in newly designated paragraph (i),
for each paragraph indicated in the left colum, renove
the paragraph reference indicated in the mddle colum,
and add the paragraph reference indicated in the right
col um:

PARAGRAPH REMOVE ADD
New y designated (i) (i) (1) (i)(1)
Intro text

New y desi gnat ed (i) (1) (i)(1)
(i)(2) intro text

New y desi gnat ed (i) (2) (i) (1) (2) (i)
(i)(2) intro text

New y desi gnat ed () (2)(ii) (i)(2)(ii)
(i)(2) intro text

New y desi gnat ed (i) (1) (i)(1)
()2 (i)

New y desi gnat ed (i) (1) (i)(1)
(D)) (i)

Repl acenent pages: 52.2-31 and 52. 2-32.
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Nore: The FAR is now segnented by subparts. The FAR page nunbers
refl ect FAR Subparts. For exanple, “9.1-1" is page one of
Subpart 9.1, and “14.4-3” is page three of Subpart 14.4.

Renove Pages I nsert Pages

9.1-1 thru 9.1-6 9.1-1 thru 9.1-4
14.4-3 and 14.4-4 14.4-3 and 14.4-4
15.5-1 thru 15.5-3 15.5-1 thru 15.5-3
31.2-19 and 31.2-20 31.2-19 and 31.2-20
31.2-31 thru 31.2-34 31.2-31 thru 31.2-34
52.2-17 and 52.2-18 52.2-17 and 52.2-18

52.2-27 thru 52.2-38 52.2-27 thru 52.2-38
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SUBPART 9.1—RESPONSIBLE PROSPECTIVE CONTRACTORS

9.104-2

9.000 Scope of part.

This part prescribes policies, standards, and procedures
pertaining to prospective contractors responsibility; debar-
ment, suspension, and ingligibility; qualified products; first
article testing and approval; contractor team arrangements;
defense production pools and research and development
pooals; and organizational conflicts of interest.

Subpart 9.1—Responsible Prospective
Contractors

9.100 Scope of subpart.

This subpart prescribes policies, standards, and proce-
dures for determining whether prospective contractors and
subcontractors are responsible.

9.101 Definition.

“Surveying activity,” as used in this subpart, means the
cognizant contract administration office or, if there is no
such office, another organization designated by the agency to
conduct preaward surveys.

9.102 Applicability.
(a) This subpart appliesto all proposed contracts with any
prospective contractor that is located—
(1) In the United States, its possessions, or Puerto
Rico; or
(2) Elsewhere, unless application of the subpart would
be inconsistent with the laws or customs where the contrac-
tor is located.
(b) This subpart does not apply to proposed contracts
with—
(1) Foreign, State, or local governments;
(2) Other U.S. Government agencies or their instru-
mentalities; or
(3) Agencies for the blind or other severely handi-
capped (see Subpart 8.7).

9.103 Palicy.

(a) Purchases shall be made from, and contracts shall be
awarded to, responsibl e prospective contractors only.

(b) No purchase or award shall be made unless the con-
tracting officer makes an affirmative determination of
responsibility. In the absence of information clearly indicat-
ing that the prospective contractor is responsible, the con-
tracting officer shall make a determination of
nonresponsibility. If the prospective contractor is a small
business concern, the contracting officer shall comply with
Subpart 19.6, Certificates of Competency and Determina-
tions of Responsibility. (If Section 8(a) of the Small Busi-
ness Act (15 U.S.C. 637) applies, see Subpart 19.8.)

(c) The award of a contract to a supplier based on lowest
evaluated price alone can be false economy if there is subse-

quent default, late deliveries, or other unsatisfactory perfor-
mance resulting in additional contractual or administrative
costs. While it is important that Government purchases be
made at the lowest price, this does not require an award to a
supplier solely because that supplier submits the lowest
offer. A prospective contractor must affirmatively demon-
strate its responsibility, including, when necessary, the
responsibility of its proposed subcontractors.

9.104 Sandards.

9.104-1 General standards.

To be determined responsible, a prospective contractor
must—

(a) Have adequate financial resources to perform the con-
tract, or the ability to obtain them (see 9.104-3(a));

(b) Be able to comply with the required or proposed
ddivery or performance schedule, taking into consideration
all existing commercial and governmental business commit-
ments;

(c) Have a sdtisfactory performance record (see 9.104-
3(b) and Subpart 42.15). A prospective contractor shall not
be determined responsible or nonresponsible solely on the
basis of a lack of relevant performance history, except as
provided in 9.104-2;

(d) Have a satisfactory record of integrity and business
ethics.

(e) Have the necessary organization, experience, account-
ing and operational controls, and technical skills, or the abil-
ity to obtain them (including, as appropriate, such elements
as production control procedures, property control systems,
quality assurance measures, and safety programs applicable
to materials to be produced or services to be performed by
the prospective contractor and subcontractors). (See 9.104-
3(a).)

(f) Have the necessary production, construction, and tech-
nical equipment and facilities, or the ability to obtain them
(see 9.104-3(a)); and

(g) Be otherwise qudified and eligible to receive an
award under applicable laws and regul ations.

9.104-2 Special standards.

(8 When it is necessary for a particular acquisition or
class of acquisitions, the contracting officer shall develop,
with the assistance of appropriate specialists, specia stan-
dards of responsibility. Special standards may be particularly
desirable when experience has demonstrated that unusual
expertise or specialized facilities are needed for adequate
contract performance. The special standards shall be set
forth in the solicitation (and so identified) and shall apply to
all offerors.

(b) Contracting officers shall award contracts for subsis-
tence only to those prospective contractors that meet the gen-

9.1-1
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eral standards in 9.104-1 and are approved in accordance
with agency sanitation standards and procedures.

9.104-3 Application of standards.

(a) Ability to obtain resources. Except to the extent that a
prospective contractor has sufficient resources or proposes to
perform the contract by subcontracting, the contracting
officer shall require acceptable evidence of the prospective
contractor’s ability to obtain required resources (see 9.104-
1(a), (e), and (f)). Acceptable evidence normally consists of
a commitment or explicit arrangement, that will be in exist-
ence at the time of contract award, to rent, purchase, or oth-
erwise acquire the needed facilities, equipment, other
resources, or personnel. Consideration of a prime contrac-
tor’'s compliance with limitations on subcontracting shall
take into account the time period covered by the contract
base period or quantities plus option periods or quantities, if
such options are considered when evaluating offers for
award.

(b) Satisfactory performance record. A prospective con-
tractor that is or recently has been serioudly deficient in con-
tract performance shall be presumed to be nonresponsible,
unless the contracting officer determines that the circum-
stances were properly beyond the contractor's control, or that
the contractor has taken appropriate corrective action. Past
failure to apply sufficient tenacity and perseverance to per-
form acceptably is strong evidence of nonresponsibility.
Failure to meet the quality requirements of the contract is a
significant factor to consider in determining satisfactory per-
formance. The contracting officer shall consider the number
of contractsinvolved and the extent of deficient performance
in each contract when making this determination. If the
pending contract requires a subcontracting plan pursuant to
Subpart 19.7, The Small Business Subcontracting Program,
the contracting officer shall also consider the prospective
contractor’'s compliance with subcontracting plans under
recent contracts.

(c) Affiliated concerns. Affiliated concerns (see “Affili-
ates’ and “Concerns’ in 19.101) are normally considered
separate entities in determining whether the concern that is
to perform the contract meets the applicable standards for
responsibility. However, the contracting officer shall con-
sider the affiliate’s past performance and integrity when they
may adversely affect the prospective contractor’s responsi-
bility.

(d) Small business concerns. (1) If a small business con-
cern’'s offer that would otherwise be accepted is to be
rejected because of a determination of nonresponsibility, the
contracting officer shall refer the matter to the Small Busi-
ness Administration, which will decide whether or not to
issue a Certificate of Competency (see Subpart 19.6).

9.1-2

(2) A small business that is unable to comply with the
limitations on subcontracting at 52.219-14 may be consid-
ered nonresponsible.

9.104-4 Subcontractor responsibility.

(a) Generally, prospective prime contractors are responsi-
ble for determining the responsibility of their prospective
subcontractors (but see 9.405 and 9.405-2 regarding
debarred, ineligible, or suspended firms). Determinations of
prospective subcontractor responsibility may affect the Gov-
ernment’s determination of the prospective prime contrac-
tor's responsibility. A prospective contractor may be
required to provide written evidence of a proposed subcon-
tractor’s responsibility.

(b) When it isin the Government’s interest to do so, the
contracting officer may directly determine a prospective sub-
contractor’s responsibility (e.g., when the prospective con-
tract involves medical supplies, urgent requirements, or
substantial subcontracting). In this case, the same standards
used to determine a prime contractor’s responsibility shall be
used by the Government to determine subcontractor respon-
sibility.

9.105 Procedures

9.105-1 Obtaininginfor mation.

(a) Before making a determination of responsibility, the
contracting officer shall possess or obtain information suffi-
cient to be satisfied that a prospective contractor currently
meets the applicable standards in 9.104.

(b)(1) Generally, the contracting officer shall obtain infor-
mation regarding the responsibility of prospective contrac-
tors, including requesting preaward surveys when necessary
(see 9.106), promptly after a bid opening or receipt of offers.
However, in negotiated contracting, especialy when
research and development isinvolved, the contracting officer
may obtain this information before issuing the request for
proposals. Requests for information shall ordinarily be lim-
ited to information concerning—

(i) The low bidder; or
(i) Those offerorsin range for award.
(2) Preaward surveys shall be managed and conducted
by the surveying activity.
(i) If the surveying activity is a contract administra-
tion office—

(A) That office shall advise the contracting
officer on prospective contractors’ financial competence and
credit needs; and

(B) The administrative contracting officer shall
obtain from the auditor any information required concerning
the adequacy of prospective contractors’ accounting systems
and these systems’ suitability for use in administering the
proposed type of contract.
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(i) If the surveying activity is hot a contract admin-
istration office, the contracting officer shall obtain from the
auditor any information required concerning prospective
contractors' financial competence and credit needs, the ade-
quacy of their accounting systems, and these systems’ suit-
ability for use in administering the proposed type of contract.

(3) Information on financial resources and perfor-
mance capability shall be obtained or updated on as current a
basis asisfeasible up to the date of award.

(¢) In making the determination of responsibility (see
9.104-1(c)), the contracting officer shall consider relevant
past performance information (see Subpart 42.15). In addi-
tion, the contracting officer should use the following sources
of information to support such determinations:

(1) The List of Parties Excluded from Federal Procure-
ment and Nonprocurement Programs maintained in accor-
dance with Subpart 9.4.

(2) Records and experience data, including verifiable
knowledge of personnel within the contracting office, audit
offices, contract administration offices, and other contracting
offices.

(3) The prospective contractor—including bid or pro-
posal information, questionnaire replies, financial data,
information on production equipment, and personnel infor-
mation.

(4) Commercial sources of supplier information of a
type offered to buyersin the private sector.

(5) Preaward survey reports (see 9.106).

(6) Other sources such as publications; suppliers, sub-
contractors, and customers of the prospective contractor;
financia institutions; Government agencies, and business
and trade associations.

(7) If the contract is for construction, the contracting
officer may consider performance evaluation reports (see
36.201(c)(2)).

(d) Contracting offices and cognizant contract administra-
tion offices that become aware of circumstances casting
doubt on a contractor’s ability to perform contracts success-
fully shall promptly exchange relevant information.

9.105-2 Deter minations and documentation.

(a) Determinations. (1) The contracting officer’s signing
of a contract constitutes a determination that the prospective
contractor is responsible with respect to that contract. When
an offer on which an award would otherwise be made is
rejected because the prospective contractor is found to be
nonresponsible, the contracting officer shall make, sign, and
place in the contract file a determination of nonresponsibil-
ity, which shall state the basis for the determination.

(2) If the contracting officer determines and docu-
ments that aresponsive small business lacks certain elements
of responsibility, the contracting officer shall comply with
the procedures in Subpart 19.6. When a certificate of compe-
tency is issued for a small business concern (see Subpart
19.6), the contracting officer may accept the factors covered
by the certificate without further inquiry.

(b) Support documentation. Documents and reports sup-
porting a determination of responsibility or nonresponsibil-
ity, including any preaward survey reports and any
applicable Certificate of Competency, must be included in
the contract file.

9.105-3 Disclosure of preaward infor mation.

(a) Except as provided in Subpart 24.2, Freedom of Infor-
mation Act, information (including the preaward survey
report) accumulated for purposes of determining the respon-
sibility of a prospective contractor shall not be released or
disclosed outside the Government.

(b) The contracting officer may discuss preaward survey
information with the prospective contractor before determin-
ing responsibility. After award, the contracting officer or, if
it is appropriate, the head of the surveying activity or a des-
ignee may discuss the findings of the preaward survey with
the company surveyed.

(c) Preaward survey information may contain proprietary
and/or source selection information and should be marked
with the appropriate legend and protected accordingly (see
3.104-3).

9.106 Preaward surveys.

9.106-1 Conditionsfor preaward surveys.

(a) A preaward survey is normally required only when the
information on hand or readily available to the contracting
officer, including information from commercial sources, is
not sufficient to make a determination regarding responsibil-
ity. In addition, if the contemplated contract will have afixed
price at or below the smplified acquisition threshold or will
involve the acquisition of commercia items (see Part 12),
the contracting officer should not request a preaward survey
unless circumstances justify its cost.

(b) When a cognizant contract administration office
becomes aware of a prospective award to a contractor about
which unfavorable information exists and no preaward sur-
vey has been requested, it shall promptly obtain and transmit
details to the contracting officer.

(c) Before beginning a preaward survey, the surveying
activity shall ascertain whether the prospective contractor is
debarred, suspended, or ineligible (see Subpart 9.4). If the
prospective contractor is debarred, suspended, or ineligible,
the surveying activity shall advise the contracting officer

(FAC2001-03) 9.1-3
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promptly and not proceed with the preaward survey unless
specifically requested to do so by the contracting officer.

9.106-2 Requestsfor preaward surveys.

The contracting officer’s request to the surveying activity
(Preaward Survey of Prospective Contractor (General), SF
1403) shall—

(a) Identify additional factors about which information is
needed;

(b) Include the complete solicitation package (unless it
has previously been furnished), and any information indicat-
ing prior unsatisfactory performance by the prospective con-
tractor;

(c) State whether the contracting office will participate in
the survey;

(d) Specify the date by which the report is required. This
date should be consistent with the scope of the survey
requested and normally shall allow at least 7 working days to
conduct the survey; and

(e) When appropriate, limit the scope of the survey.

9.106-3 Interagency preaward surveys.

When the contracting office and the surveying activity are
in different agencies, the procedures of this section 9.106
and Subpart 42.1 shall be followed along with the regula-
tions of the agency in which the surveying activity islocated,
except that reasonable special requests by the contracting
office shall be accommodated.

9.106-4 Reports.

(a) The surveying activity shall complete the applicable
parts of SF 1403, Preaward Survey of Prospective Contrac-
tor (General); SF 1404, Preaward Survey of Prospective
Contractor—Technical; SF 1405, Preaward Survey of Pro-
spective Contractor—Production; SF 1406, Preaward Sur-
vey of Prospective Contractor—Quality Assurance; SF
1407, Preaward Survey of Prospective Contractor—Finan-
cial Capability; and SF 1408, Preaward Survey of Prospec-
tive Contractor—Accounting System; and provide a
narrative discussion sufficient to support both the evaluation
ratings and the recommendations.

(b) When the contractor surveyed is a small business that
has received preferential treatment on an ongoing contract
under Section 8(a) of the Small Business Act (15 U.S.C.
637) or has received a Certificate of Competency during the
last 12 months, the surveying activity shall consult the
appropriate Small Business Administration field office
before making an affirmative recommendation regarding the
contractor’s responsibility or nonresponsibility.

(c) When a preaward survey discloses previous unsatis-
factory performance, the surveying activity shall specify the

9.1-4 (FAC 2001-03)

extent to which the prospective contractor plans, or has
taken, corrective action. Lack of evidence that past failure to
meet contractual regquirements was the prospective contrac-
tor’s fault does not necessarily indicate satisfactory perfor-
mance. The narrative shall report any persistent pattern of
need for costly and burdensome Government assistance
(e.g., engineering, inspection, or testing) provided in the
Government’s interest but not contractually required.

(d) When the surveying activity possesses information
that supports a recommendation of complete award without
an on-site survey and no special areas for investigation have
been requested, the surveying activity may provide a short-
form preaward survey report. The short-form report shall
consist solely of the Preaward Survey of Prospective Con-
tractor (General), SF 1403. Sections |1l and 1V of this form
shall be completed and block 21 shall be checked to show
that the report is a short-form preaward report.

9.107 Surveys of nonprofit agencies serving people who
are blind or have other severe disabilities under the
JavitsWagner-O'Day (JWOD) Program.

(@) The Committee for Purchase From People Who Are
Blind or Severely Disabled (Committee), as authorized by
41 U.S.C. 46-48c, determines what supplies and services
Federal agencies are required to purchase from JWOD par-
ticipating nonprofit agencies serving people who are blind or
have other severe disabilities (see Subpart 8.7). The Com-
mittee is required to find a IWOD participating nonprofit
agency capable of furnishing the supplies or services before
the nonprofit agency can be designated as a mandatory
source under the JWOD Program. The Committee may
reguest a contracting office to assist in assessing the capabil-
ities of a nonprofit agency.

(b) The contracting office, upon request from the Com-
mittee, shall request a capability survey from the activity
responsible for performing preaward surveys, or notify the
Committee that the IWOD participating nonprofit agency is
capable, with supporting rationale, and that the survey is
waived. The capability survey will focus on the technica
and production capabilities and applicable preaward survey
elements to furnish specific supplies or services being con-
sidered for addition to the Procurement List.

(c) The contracting office shall use the Standard Form
1403 to request a capability survey of organizations employ-
ing people who are blind or have other severe disabilities.

(d) The contracting office shall furnish a copy of the com-
pleted survey, or notice that the IWOD participating non-
profit agency is capable and the survey is waived, to the
Executive Director, Committee for Purchase From People
Who Are Blind or Severely Disabled.
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SUBPART 14.4—OPENING OF BIDS AND AWARD OF CONTRACT

14.404-5

(1) Each responsible bidder in the sealed bid acquisition
has been given notice that negotiations will be conducted and
has been given an opportunity to participate in negotiations;
and

(2) Theaward ismadeto theresponsiblebidder offering
the lowest negotiated price.

14.404-2 Rejection of individual bids.

(a) Any bid that fails to conform to the essential require-
ments of the invitation for bids shall be rejected.

(b) Any bid that does not conform to the applicabl e speci-
fications shall be rejected unless the invitation authorized the
submission of alternate bids and the supplies offered as alter-
nates meet the requirements specified in the invitation.

(c) Any bid that fails to conform to the delivery schedule
or permissible aternates stated in the invitation shall be
rejected.

(d) A bid shall be rejected when the bidder imposes condi-
tionsthat would modify requirementsof theinvitation or limit
the bidder’s liability to the Government, since to allow the
bidder to impose such conditions would be prejudicia to
other bidders. For example, bids shall berejected inwhich the
bidder—

(1) Protects against future changes in conditions, such
as increased costs, if total possible costs to the Government
cannot be determined;

(2) Failsto state a price and indicates that price shall be
“price in effect at time of delivery;”

(3) States a price but qualifies it as being subject to
“pricein effect at time of delivery;”

(4) When not authorized by theinvitation, conditions or
qualifiesabid by stipulating that it isto be considered only if,
before date of award, the bidder receives (or does not receive)
award under a separate solicitation;

(5) Requires that the Government is to determine that
the bidder’s product meets applicable Government specifica-
tions; or

(6) Limitsrights of the Government under any contract
clause.

(e) A low bidder may be requested to del ete objectionable
conditions from abid provided the conditions do not go to the
substance, as distinguished from the form, of the bid, or work
an injustice on other bidders. A condition goes to the sub-
stance of a bid where it affects price, quantity, quality, or
delivery of the items offered.

(f) Any bid may berejected if the contracting officer deter-
minesinwriting that it is unreasonable asto price. Unreason-
ableness of price includes not only the total price of the bid,
but the prices for individual line items as well.

(9) Any bid may beregjected if the pricesfor any lineitems
or subline items are materially unbalanced (see 15.404-1(q)).

(h) Bids received from any person or concern that is sus-
pended, debarred, proposed for debarment or declared ineli-
gible as of the bid opening date shall be rejected unless a
compelling reason determination is made (see Subpart 9.4).

(i) Low bids received from concerns determined to be not
responsible pursuant to subpart 9.1 shall be rejected (but if a
bidder is a small business concern, see 19.6 with respect to
certificates of competency).

(i) When a bid guarantee is required and a bidder fails to
furnish the guarantee in accordance with the requirements of
theinvitation for bids, the bid shall be rejected, except as oth-
erwise provided in 28.101-4.

(k) The originals of all rejected bids, and any written find-
ings with respect to such rejections, shall be preserved with
the papers relating to the acquisition.

() After submitting abid, if al of abidder’s assets or that
part related to the bid are transferred during the period
between the bid opening and the award, the transferee may
not be able to take over the bid. Accordingly, the contracting
officer shall reject the bid unless the transfer is effected by
merger, operation of law, or other means not barred by 41
U.S.C.150r 31 U.S.C. 3727.

14.404-3 Noticeto bidders of rejection of all bids.

When it is determined necessary to reject all bids, the con-
tracting officer shall notify each bidder that all bids have been
rejected and shall state the reason for such action.

14.404-4  Restrictions on disclosure of descriptive
literature.

When a bid is accompanied by descriptive literature (as
defined in 14.202-5(a)), and the bidder imposes a restriction
that prevents the public disclosure of such literature, the
restriction may render the bid nonresponsive. The restriction
renders the bid nonresponsive if it prohibits the disclosure of
sufficient information to permit competing bidders to know
the essential nature and type of the products offered or those
elements of the bid that relate to quantity, price, and delivery
terms. The provisions of this paragraph do not apply to unso-
licited descriptive literature submitted by a bidder if such lit-
erature does not qualify the bid (see 14.202-5(f)).

14.404-5 All or none qualifications.

Unless the solicitation provides otherwise, a bid may be
responsive notwithstanding that the bidder specifies that
award will be accepted only on all, or aspecified group, of the
items. Bidders shall not be permitted to withdraw or modify
“al or none” qualifications after bid opening since such qual-
ifications are substantive and affect therights of other bidders.

14.4-3
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14.405 Minor informalitiesor irregularitiesin bids.

A minor informality or irregularity is one that is merely a
matter of form and not of substance. It also pertains to some
immaterial defect in abid or variation of abid from the exact
requirements of the invitation that can be corrected or waived
without being prejudicial to other bidders. The defect or vari-
ation isimmaterial when the effect on price, quantity, quality,
or delivery isnegligible when contrasted with the total cost or
scope of the suppliesor services being acquired. The contract-
ing officer either shall give the bidder an opportunity to cure
any deficiency resulting from a minor informality or irregu-
larity in a bid or waive the deficiency, whichever is to the
advantage of the Government. Examples of minor informali-
ties or irregularities include failure of a bidder to—

(a) Return the number of copies of signed bids required by
the invitation;

(b) Furnish required information concerning the number of
its employees;

(c) Signiitsbid, but only if—

(1) The unsigned bid is accompanied by other material
indicating the bidder’s intention to be bound by the unsigned
bid (such as the submission of a bid guarantee or a letter
signed by the bidder, with the bid, referring to and clearly
identifying the bid itself); or

(2) The firm submitting a bid has formally adopted or
authorized, before the date set for opening of bids, the execu-
tion of documents by typewritten, printed, or stamped signa-
ture and submits evidence of such authorization and the bid
carries such a signature;

(d) Acknowledge receipt of an amendment to an invitation
for bids, but only if—

(1) The bid received clearly indicates that the bidder
received the amendment, such aswhere the amendment added
another item to the invitation and the bidder submitted a bid
on theitem; or

(2) The amendment involves only a matter of form or
has either no effect or merely a negligible effect on price,
quantity, quality, or delivery of the item bid upon; and

(e) Execute the representations with respect to Equal
Opportunity and Affirmative Action Programs, as set forth in
the clauses at 52.222-22, Previous Contracts and Compliance
Reports, and 52.222-25, Affirmative Action Compliance.

14.406 Receipt of an unreadable electronic bid.

If abid received at the Government facility by electronic
datainterchangeis unreadabl e to the degree that conformance
to the essentia requirements of the invitation for bids cannot
be ascertained, the contracting officer immediately shall
notify the bidder that the bid will be rejected unless the bidder
provides clear and convincing evidence—

(a) Of the content of the bid as originally submitted; and
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(b) That the unreadable condition of the bid was caused by
Government software or hardware error, malfunction, or
other Government mishandling.

14.407 Mistakesin bids.

14.407-1 General.

After the opening of bids, contracting officers shall exam-
ineall bids for mistakes. In cases of apparent mistakesand in
cases where the contracting officer has reason to believe that
amistake may have been made, the contracting officer shall
request from the bidder a verification of the bid, calling atten-
tion to the suspected mistake. If the bidder alleges a mistake,
the matter shall be processed in accordance with this section
14.407. Such actions shall be taken before award.

14.407-2 Apparent clerical mistakes.

(a) Any clerical mistake, apparent on its face in the bid,
may be corrected by the contracting officer beforeaward. The
contracting officer first shall obtain from the bidder a verifi-
cation of the bid intended. Examples of apparent mistakes
are—

(1) Obvious misplacement of a decimal point;

(2) Obviously incorrect discounts (for example, 1 per-
cent 10 days, 2 percent 20 days, 5 percent 30 days);

(3) Obvious reversal of the price f.0.b. destination and
pricef.o.b. origin; and

(4) Obvious mistake in designation of unit.

(b) Correction of the bid shall be effected by attaching the
verification to the original bid and a copy of the verification
to the duplicate bid. Correction shall not be made on the face
of the bid; however, it shall be reflected in the award docu-
ment.

(c) Correction of bids submitted by electronic data inter-
change shall be effected by including in the electronic solici-
tation filethe original bid, the verification request, and the bid
verification.

14.407-3 Other mistakes disclosed before award.

In order to minimize delays in contract awards, adminis-
trative determinations may be made as described in this
14.407-3 in connection with mistakes in bids alleged after
opening of bids and before award. The authority to permit
correction of bids is limited to bids that, as submitted, are
responsiveto theinvitation and may not be used to permit cor-
rection of bids to make them responsive. This authority isin
addition to that in 14.407-2 or that may be otherwise avail-
able.

() If abidder requests permission to correct a mistake and
clear and convincing evidence establishes both the existence
of the mistake and the bid actually intended, the agency head
may make adetermination permitting the bidder to correct the
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Subpart 15.5—Preaward, Award, and
Postaward Notifications, Protests, and
Mistakes

15.501 Definition.

“Day,” asused in this subpart, has the meaning set forth at
33.101.

15.502 Applicability.

Thissubpart appliesto competitive proposals, as described
in 6.102(b), and a combination of competitive procedures, as
described in 6.102(c). The procedures in 15.504, 15.506,
15.507, 15.508, and 15.509, with reasonable modification,
should be followed for sole source acquisitions and acquisi-
tions described in 6.102(d)(1) and (2).

15.503 Notificationsto unsuccessful offerors.

(a) Preaward notices—(1) Preaward notices of exclusion
from competitive range. The contracting officer shall notify
offerors promptly in writing when their proposals are
excluded from the competitive range or otherwise eliminated
from the competition. The notice shall state the basis for the
determination and that a proposal revision will not be consid-
ered.

(2) Preaward notices for small business programs.
() In addition to the notice in paragraph (a)(1) of this section,
the contracting officer shall notify each offeror in writing
prior to award, upon completion of negotiations, determina-
tions of responsibility, and, if necessary, the process in
19.304(d)—

(A) When using a small business set-aside (see
Subpart 19.5);

(B) When a small disadvantaged business con-
cern receives a benefit based on its disadvantaged status (see
Subpart 19.11 and 19.1202) and is the apparently successful
offeror; or

(C) When using the HUBZone procedures in
19.1305 or 19.1307.

(ii) The notice shall state—

(A) The name and address of the apparently suc-
cessful offeror;

(B) That the Government will not consider subse-
quent revisions of the offeror’s proposal; and

(C) That no response is required unless a basis
exists to chalenge the small business size status, disadvan-
taged status, or HUBZone status of the apparently successful
offeror.

(iii) The notice is not required when the contracting
officer determines in writing that the urgency of the require-
ment necessitates award without delay or when the contract is
entered into under the 8(a) program (see 19.805-2).

(b) Postaward notices. (1) Within 3 days after the date of
contract award, the contracting officer shall provide written
notification to each offeror whose proposal was in the com-
petitive range but was not selected for award (10 U.S.C.
2305(b)(5) and 41 U.S.C. 253b(c)) or had not been previously
notified under paragraph (&) of this section. The notice shall
include—

(i) The number of offerors solicited;

(ii) The number of proposals received;

(i) The name and address of each offeror receiving
an award;

(iv) The items, quantities, and any stated unit prices
of each award. If the number of items or other factors makes
listing any stated unit prices impracticable at that time, only
the total contract price need be furnished in the notice. How-
ever, the items, quantities, and any stated unit prices of each
award shall be made publicly available, upon request; and

(v) Ingeneral terms, the reason(s) the offeror's pro-
posa was not accepted, unless the price information in para-
graph (b)(2)(iv) of this section readily reveals the reason. In
no event shall an offeror's cost breakdown, profit, overhead
rates, trade secrets, manufacturing processes and techniques,
or other confidential businessinformation be disclosed to any
other offeror.

(2) Upon reguest, the contracting officer shall furnish
the information described in paragraph (b)(1) of this section
to unsuccessful offerors in solicitations using simplified
acquisition proceduresin Part 13.

(3) Upon request, the contracting officer shall provide
the information in paragraph (b)(1) of this section to unsuc-
cessful offerors that received a preaward notice of exclusion
from the competitive range.

15.504 Award to successful offeror.

The contracting officer shall award a contract to the suc-
cessful offeror by furnishing the executed contract or other
notice of the award to that offeror.

(@) If theaward document includesinformation that is dif-
ferent than the latest signed proposal, as amended by the off-
eror's written correspondence, both the offeror and the
contracting officer shall sign the contract award.

(b) When an award is made to an offeror for less than all
of the items that may be awarded and additional items are
being withheld for subsequent award, each notice shall state
that the Government may make subsequent awards on those
additional items within the proposal acceptance period.

(c) If the Optional Form (OF) 307, Contract Award, Stan-
dard Form (SF) 26, Award/Contract, or SF 33, Solicitation,
Offer and Award, is not used to award the contract, the first
page of the award document shall contain the Government’s
acceptance statement from Block 15 of that form, exclusive
of the Item 3 reference language, and shall contain the con-
tracting officer’s name, signature, and date. In addition, if the
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award document includes information that is different than
the signed proposal, as amended by the offeror’s written cor-
respondence, the first page shal include the contractor’'s
agreement statement from Block 14 of the OF 307 and the sig-
nature of the contractor’s authorized representative.

15.505 Preaward debriefing of offerors.

Offerors excluded from the competitive range or otherwise
excluded from the competition before award may request a
debriefing before award (10 U.S.C. 2305(b)(6)(A) and 41
U.S.C. 2530(f) - (h)).

(a)(1) The offeror may request a preaward debriefing by
submitting a written request for debriefing to the contracting
officer within 3 days after receipt of the notice of exclusion
from the competition.

(2) At the offeror’s request, this debriefing may be
delayed until after award. If the debriefing is delayed until
after award, it shall include all information normally provided
in a postaward debriefing (see 15.506(d)). Debriefings
delayed pursuant to this paragraph could affect the timeliness
of any protest filed subsequent to the debriefing.

(3) If the offeror does not submit atimely request, the
offeror need not be given either a preaward or a postaward
debriefing. Offerors are entitled to no more than one debrief-
ing for each proposal.

(b) The contracting officer shall make every effort to
debrief the unsuccessful offeror as soon as practicable, but
may refuse the request for adebriefing if, for compelling rea-
sons, it is not in the best interests of the Government to con-
duct a debriefing at that time. The rationale for delaying the
debriefing shall be documented in the contract file. If the con-
tracting officer delays the debriefing, it shall be provided no
later than the time postaward debriefings are provided under
15.506. In that event, the contracting officer shall include the
information at 15.506(d) in the debriefing.

(c) Debriefings may be done orally, in writing, or by any
other method acceptable to the contracting officer.

(d) The contracting officer should normally chair any
debriefing session held. Individuals who conducted the eval-
uations shall provide support.

(e) Ataminimum, preaward debriefings shall include—

(1) The agency’s evaluation of significant elementsin
the offeror’s proposal;

(2) A summary of therationale for eliminating the off-
eror from the competition; and

(3) Reasonable responses to relevant questions about
whether source sel ection procedures contained in the solicita-
tion, applicable regulations, and other applicable authorities
were followed in the process of eliminating the offeror from
the competition.

(f) Preaward debriefings shall not disclose—

(1) The number of offerors;
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(2) Theidentity of other offerors;
(3) The content of other offerors’ proposals;
(4) Theranking of other offerors;
(5) Theevaluation of other offerors; or
(6) Any of the information prohibited in 15.506(€).
(g) Anofficial summary of the debriefing shall beincluded
in the contract file.

15.506 Postaward debriefing of offerors.

(a)(1) An offeror, upon its written request received by the
agency within 3 days after the date on which that offeror has
received notification of contract award in accordance with
15.503(b), shall be debriefed and furnished the basis for the
selection decision and contract award.

(2) Tothe maximum extent practicable, the debriefing
should occur within 5 days after receipt of the written request.
Offerors that requested a postaward debriefing in lieu of a
preaward debriefing, or whose debriefing was delayed for
compelling reasons beyond contract award, also should be
debriefed within thistime period.

(3) An offeror that was notified of exclusion from the
competition (see 15.505(a)), but failed to submit a timely
request, is not entitled to a debriefing.

(4)(i) Untimely debriefing requests may be accommo-
dated.

(if) Government accommodation of a request for
delayed debriefing pursuant to 15.505(a)(2), or any untimely
debriefing request, does not automatically extend the dead-
lines for filing protests. Debriefings delayed pursuant to
15.505(a)(2) could affect the timeliness of any protest filed
subseguent to the debriefing.

(b) Debriefings of successful and unsuccessful offerors
may bedoneorally, inwriting, or by any other method accept-
able to the contracting officer.

(c) The contracting officer should normally chair any
debriefing session held. Individuals who conducted the eval-
uations shall provide support.

(d) At a minimum, the debriefing information shall
include—

(1) The Government's evaluation of the significant
weaknesses or deficiencies in the offeror's proposal, if appli-
cable;

(2) The overal evaluated cost or price (including unit
prices) and technical rating, if applicable, of the successful
offeror and the debriefed offeror, and past performance infor-
mation on the debriefed offeror;

(3) Theoveral ranking of all offerors, when any rank-
ing was devel oped by the agency during the source selection;

(4) A summary of the rationale for award;

(5) For acquisitions of commercial items, the make and
model of the item to be delivered by the successful offeror;
and
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(6) Reasonable responses to relevant questions about
whether source selection procedures contained in the solicita-
tion, applicable regulations, and other applicable authorities
were followed.

(e) The debriefing shall not include point-by-point com-
parisons of the debriefed offeror's proposal with those of other
offerors. Moreover, the debriefing shall not reveal any infor-
mation prohibited from disclosure by 24.202 or exempt from
release under the Freedom of Information Act (5 U.S.C. 552)
including—

(1) Trade secrets,

(2) Privileged or confidential manufacturing processes
and techniques,

(3) Commercia and financia information that is privi-
leged or confidential, including cost breakdowns, profit, indi-
rect cost rates, and similar information; and

(4) The names of individuals providing referenceinfor-
mation about an offeror's past performance.

(f) Anofficia summary of the debriefing shall beincluded
in the contract file.

15.507 Protestsagainst award.

(a) Protestsagainst award in negotiated acquisitions shall
be handled in accordance with Part 33. Use of agency protest
procedures that incorporate the aternative dispute resolution
provisions of Executive Order 12979 is encouraged for both
preaward and postaward protests.

(b) If aprotest causesthe agency, within 1 year of contract
award, to—

(1) Issue a new solicitation on the protested contract
award, the contracting officer shall providetheinformationin
paragraph (c) of thissection to al prospective offerorsfor the
new solicitation; or

(2) Issue a new request for revised proposals on the
protested contract award, the contracting officer shall provide
theinformation in paragraph (c) of thissection to offerorsthat
were in the competitive range and are requested to submit
revised proposals.

(c) Thefollowing information will be provided to appro-
priate parties:

(1) Information provided to unsuccessful offerors in
any debriefings conducted onthe original award regarding the
successful offeror's proposal; and

(2) Other nonproprietary information that would have
been provided to the original offerors.

15.508 Discovery of mistakes.

Mistakes in a contractor's proposal that are disclosed after
award shall be processed substantially in accordance with the
procedures for mistakesin bids at 14.407-4.

15.509 Forms.

Optional Form 307, Contract Award, Standard Form (SF)
26, Award/Contract, or SF 33, Solicitation, Offer and Award,
may be used to award negotiated contracts in which the sig-
nature of both parties on a single document is appropriate. If
these forms are not used, the award document shall incorpo-
rate the agreement and award language from the OF 307.
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property is involuntarily converted, the new asset shall be
valued at the book value of the replaced asset plus or minus
adjustments for differences between insurance proceeds and
actual replacement cost. If the contractor does not have such
a formal written policy, the cost of premiums for insurance
coverage in excess of the acquisition cost of the insured asset
is unallowable.

(iv) Costs of insurance for the risk of loss of or
damage to Government property are alowable only to the
extent that the contractor is liable for such loss or damage
and such insurance does not cover loss or damage that results
from willful misconduct or lack of good faith on the part of
any of the contractor’s directors or officers or other equiva-
lent representatives.

(v) Contractors operating under a program of self-
insurance must obtain approval of the program when
required by 28.308(a).

(vi) Costs of insurance on the lives of officers, part-
ners, or proprietors are alowable only to the extent that the
insurance represents additional compensation  (see
31.205-6).

(3) Actual losses are unallowabl e unless expressly pro-
vided for in the contract, except—

(i) Losses incurred under the nominal deductible
provisions of purchased insurance, in keeping with sound
business practice, are allowable for contracts not subject to
48 CFR 9904.416 and when the contractor did not establish a
self-insurance program. Such contracts are not subject to the
self-insurance requirements of 48 CFR 9904.416. For con-
tracts subject to 48 CFR 9904.416, and for those made sub-
ject to the self-insurance requirements of that Standard as a
result of the contractor’s having established a self-insurance
program (see paragraph (@) of this section), actual losses
may be used as a basis for charges under a self-insurance
program when the actual amount of losses will not differ sig-
nificantly from the projected average losses for the account-
ing period (see 48 CFR 9904.416.50(a)(2)(ii)). In those
instances where an actual loss has occurred and the present
value of the liability is determined under the provisions of
48 CFR 9904.416-50(a)(3)(ii), the allowable cost shall be
limited to an amount computed using as a discount rate the
interest rate determined by the Secretary of the Treasury pur-
suant to 50 U.S.C. App. 1215(b)(2) in effect at the time the
loss is recoghized. However, the full amount of a lump-sum
settlement to be paid within ayear of the date of settlement is
allowable.

(if) Minor losses, such as spoilage, breakage, and
disappearance of small hand tools that occur in the ordinary
course of doing business and that are not covered by insur-
ance are allowable.

(4) The cost of insurance to protect the contractor
against the costs of correcting its own defects in materials or
workmanship is unallowable. However, insurance costs to
cover fortuitous or casualty losses resulting from defects in
materials or workmanship are allowable as a normal busi-
Ness expense.

(5) Premiums for retroactive or backdated insurance
written to cover occurred and known losses are unallowable.

(b) If purchased insurance is available, the charge for any
self-insurance coverage plus insurance administration
expenses shall not exceed the cost of comparable purchased
insurance plus associated insurance administration expenses.

(c) Insurance provided by captive insurers (insurers
owned by or under the control of the contractor) is consid-
ered self-insurance, and charges for it must comply with the
self-insurance provisions of 48 CFR 9904.416. However, if
the captive insurer also sells insurance to the general public
in substantial quantities and it can be demonstrated that the
charge to the contractor is based on competitive market
forces, the insurance will be considered purchased insurance.

(d) The allowahility of premiums for insurance purchased
from fronting insurance companies (insurance companies
not related to the contractor but who reinsure with a captive
insurer of the contractor) shall not exceed the amount (plus
reasonable fronting company charges for services rendered)
which the contractor would have been allowed had it insured
directly with the captive insurer.

(e) Self-insurance charges for risks of catastrophic losses
are not allowabl e (see 28.308(€)).

(f) The Government is obligated to indemnify the con-
tractor only to the extent authorized by law, as expressly pro-
vided for in the contract, except as provided in paragraph
(a)(3) of this section.

(g) Late premium payment charges related to employee
deferred compensation plan insurance incurred pursuant to
Section 4007 (29 U.S.C. 1307) or Section 4023 (29 U.S.C.
1323) of the Employee Retirement Income Security Act of
1974 are unalowable.

31.205-20 Interest and other financial costs.

Interest on borrowings (however represented), bond dis-
counts, costs of financing and refinancing capital (net worth
plus long-term liabilities), legal and professional fees paidin
connection with preparing prospectuses, and costs of prepar-
ing and issuing stock rights are unallowable (but see
31.205-28). However, interest assessed by State or local tax-
ing authorities under the conditions specified in
31.205-41(a)(3) is allowable.

31.205-21 Labor relations costs.

Costs incurred in maintaining satisfactory relations |
between the contractor and its employees, including costs of

31.2-19
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shop stewards, labor management committees, employee
publications, and other related activities, are allowable.

31.205-22 L obbying and political activity costs.

(a) Costs associated with the following activities are unal-
lowable:

(1) Attempts to influence the outcomes of any Federal,
State, or local election, referendum, initiative, or similar pro-
cedure, through in kind or cash contributions, endorsements,
publicity, or similar activities;

(2) Establishing, administering, contributing to, or
paying the expenses of a political party, campaign, political
action committee, or other organization established for the
purpose of influencing the outcomes of elections;

(3) Any attempt to influence—

(i) The introduction of Federal, state, or local legis-
lation, or

(if) The enactment or modification of any pending
Federal, state, or local legislation through communication
with any member or employee of the Congress or state legis-
lature (including effortsto influence state or local officiasto
engage in similar lobbying activity), or with any government
official or employee in connection with a decision to sign or
veto enrolled legidation;

(4) Any attempt to influence—

(i) The introduction of Federal, state, or local
legidation, or

(if) The enactment or modification of any pending
Federal, state, or local legislation by preparing, distributing
or using publicity or propaganda, or by urging members of
the general public or any segment thereof to contribute to or
participate in any mass demonstration, march, rally, fund
raising drive, lobbying campaign or letter writing or tele-
phone campaign;

(5) Legidative liaison activities, including attendance
at legidative sessions or committee hearings, gathering
information regarding legidation, and analyzing the effect of
legislation, when such activities are carried on in support of
or in knowing preparation for an effort to engage in unallow-
able activities; or

(6) Costs incurred in attempting to improperly influ-
ence (see 3.401), either directly or indirectly, an employee or
officer of the Executive branch of the Federal Government to
give consideration to or act regarding a regulatory or con-
tract matter.

(b) The following activities are excepted from the cover-
age of (a) of this section:

31.2-20

(1) Providing a technical and factual presentation of
information on atopic directly related to the performance of
a contract through hearing testimony, statements or letters to
the Congress or a state legislature, or subdivision, member,
or cognizant staff member thereof, in response to a docu-
mented request (including a Congressional Record notice
reguesting testimony or statements for the record at a regu-
larly scheduled hearing) made by the recipient member, leg-
idative body or subdivision, or a cognizant staff member
thereof; provided such information is readily obtainable and
can be readily put in deliverable form; and further provided
that costs under this section for transportation, lodging or
meals are unallowable unless incurred for the purpose of
offering testimony at a regularly scheduled Congressional
hearing pursuant to a written request for such presentation
made by the Chairman or Ranking Minority Member of the
Committee or Subcommittee conducting such hearing.

(2) Any lobbying made unallowable by paragraph
(a)(3) of this subsection to influence state or local legidlation
in order to directly reduce contract cost, or to avoid material
impairment of the contractor’s authority to perform the con-
tract.

(3) Any activity specifically authorized by statute to be
undertaken with funds from the contract.

(c) When a contractor seeks reimbursement for indirect
costs, total lobbying costs shall be separately identified in
the indirect cost rate proposal, and thereafter treated as other
unallowable activity costs.

(d) Contractors shall maintain adequate records to dem-
onstrate that the certification of costs as being allowable or
unallowable (see 42.703-2) pursuant to this subsection com-
plies with the requirements of this subsection.

(e) Existing procedures should be utilized to resolve in
advance any significant questions or disagreements concern-
ing the interpretation or application of this subsection.

31.205-23 Losseson other contracts.

An excess of costs over income under any other contract
(including the contractor’s contributed portion under cost-
sharing contracts) is unallowable.

31.205-24 Maintenance and repair costs.

(a) Costs necessary for the upkeep of property (including
Government property, unless otherwise provided for) that
neither add to the permanent value of the property nor appre-
ciably prolong its intended life, but keep it in an efficient
operating condition, are to be treated as follows (but see
31.205-11):

(1) Norma maintenance and repair costs are alow-
able.
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(4) Paragraphs (a)(2) and (a)(3) of this subsection do
not incorporate the regul ations cited in subdivisions (a)(2)(i),
(i), and (iii) of this subsection in their entirety. Only the
maximum per diem rates, the definitions of lodging, meals,
and incidental expenses, and the regulatory coverage dealing
with special or unusual situations are incorporated herein.

(5) An advance agreement (see 31.109) with respect to
compliance with paragraphs (8)(2) and (a)(3) of this subsec-
tion may be useful and desirable.

(6) The maximum per diem rates referenced in para-
graph (a)(2) of this subsection generally would not constitute
areasonable daily charge—

(i) When no lodging costs are incurred; and/or

(ii) On partial travel days (e.g., day of departure and
return).
Appropriate downward adjustments from the maximum per
diem rates would normally be required under these circum-
stances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulation or Joint
Travel Regulations, they must result in a reasonable charge.

(7) Costs shal be alowable only if the following
information is documented—

(i) Date and place (city, town, or other similar des-
ignation) of the expenses;

(if) Purpose of thetrip; and

(iii) Name of person on trip and that person’stitle or
relationship to the contractor.

(b) Travel costs incurred in the normal course of overall
administration of the business are allowable and shall be
treated as indirect costs.

(c) Travel costs directly attributable to specific contract
performance are allowable and may be charged to the con-
tract under 31.202.

(d) Airfare costs in excess of the lowest customary stan-
dard, coach, or equivalent airfare offered during normal
business hours are unallowable except when such accommo-
dations require circuitous routing, require travel during
unreasonable hours, excessively prolong travel, result in
increased cost that would offset transportation savings, are
not reasonably adequate for the physical or medical needs of
the traveler, or are not reasonably available to meet mission
reguirements. However, in order for airfare costs in excess of
the above standard airfare to be allowable, the applicable
condition(s) set forth above must be documented and justi-
fied.

(e)(1) “Cost of travel by contractor-owned, -leased, or
-chartered aircraft,” as used in this paragraph, includes the
cost of lease, charter, operation (including personnel),
maintenance, depreciation, insurance, and other related
Costs.

(2) The costs of travel by contractor-owned, -leased, or
-chartered aircraft are limited to the standard airfare
described in paragraph (d) of this subsection for the flight
destination unless travel by such aircraft is specifically
required by contract specification, term, or condition, or a
higher amount is approved by the contracting officer. A
higher amount may be agreed to when one or more of the cir-
cumstances for justifying higher than standard airfare listed
in paragraph (d) of this subsection are applicable, or when an
advance agreement under paragraph (e)(3) of this subsection
has been executed. In all cases, travel by contractor-owned, -
leased, or -chartered aircraft must be fully documented and
justified. For each contractor-owned, -leased, or -chartered
aircraft used for any business purpose which is charged or
alocated, directly or indirectly, to a Government contract,
the contractor must maintain and make available manifest/
logs for al flights on such company aircraft. Asaminimum,
the manifest/log shall indicate—

(i) Date, time, and points of departure;

(it) Destination, date, and time of arrival;

(iii) Name of each passenger and relationship to the
contractor;

(iv) Authorization for trip; and

(v) Purpose of trip.

(3) Where an advance agreement is proposed (see
31.109), consideration may be given to the following:

(i) Whether scheduled commercia airlines or other
suitable, less costly, travel facilities are available at reason-
able times, with reasonable frequency, and serve the required
destinations conveniently.

(ii) Whether increased flexibility in scheduling
results in time savings and more effective use of personnel
that would outweigh additional travel costs.

(f) Costs of contractor-owned or -leased automobiles, as
used in this paragraph, include the costs of |ease, operation
(including personnel), maintenance, depreciation, insurance,
etc. These costs are alowable, if reasonable, to the extent
that the automobiles are used for company business. That
portion of the cost of company-furnished automobiles that
relates to personal use by employees (including transporta
tion to and from work) is compensation for personal services
and is unallowable as stated in 31.205-6(m)(2).

31.205-47 Costsrelated to legal and other proceedings.

(a) Definitions. As used in this subpart—

“Costs’ include, but are not limited to, administrative and
clerical expenses; the costs of legal services, whether per-
formed by in-house or private counsel; the costs of the ser-
vices of accountants, consultants, or others retained by the
contractor to assist it; costs of employees, officers, and direc-
tors; and any similar costs incurred before, during, and after
commencement of a judicial or administrative proceeding
which bears a direct relationship to the proceeding.

(FAC 2001-03) 31.2-31
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“Fraud,” as used in this subsection, means—

(1) Actsof fraud or corruption or attempts to defraud
the Government or to corrupt its agents;

(2) Acts which constitute a cause for debarment or
suspension under 9.406-2(a) and 9.407-2(a); and

(3) Acts which violate the False Claims Act, 31
U.S.C,, sections 3729-3731, or the Anti-Kickback Act,
41 U.S.C., sections 51 and 54.

“Penalty,” does not include restitution, reimbursement, or
compensatory damages.

“Proceeding,” includes an investigation.

(b) Costs incurred in connection with any proceeding
brought by a Federal, State, local, or foreign government for
violation of, or afailure to comply with, law or regulation by
the contractor (including its agents or employees), or costs
incurred in connection with any proceeding brought by a
third party in the name of the United States under the False
Claims Act, 31 U.S.C. 3730, are unallowable if the result
is—

(2) Inacrimina proceeding, a conviction;

(2) In a civil or administrative proceeding, either a
finding of contractor liability where the proceeding involves
an allegation of fraud or similar misconduct or imposition of
a monetary penalty where the proceeding does not involve
an alegation of fraud or similar misconduct;

(3) A final decision by an appropriate official of an
executive agency to—

(i) Debar or suspend the contractor;

(ii) Rescind or void a contract; or

(iii) Terminate a contract for default by reason of a
violation or failure to comply with alaw or regulation.

(4) Disposition of the matter by consent or compro-
mise if the proceeding could have led to any of the outcomes
listed in paragraphs (b)(1) through (3) of this subsection (but
see paragraphs (c) and (d) of this subsection); or

(5) Not covered by paragraphs (b)(1) through (4) of
this subsection, but where the underlying alleged contractor
misconduct was the same as that which led to a different pro-
ceeding whose costs are unalowable by reason of para-
graphs (b)(1) through (4) of this subsection.

(c)(1) To the extent they are not otherwise unallowable,
costsincurred in connection with any proceeding under para-
graph (b) of this subsection commenced by the United States
that is resolved by consent or compromise pursuant to an
agreement entered into between the contractor and the
United States, and which are unallowable solely because of
paragraph (b) of this subsection, may be alowed to the
extent specifically provided in such agreement

(2) In the event of a settlement of any proceeding
brought by athird party under the False Claims Act in which
the United States did not intervene, reasonable costsincurred
by the contractor in connection with such a proceeding, that

31.2-32

are not otherwise unallowable by regulation or by separate
agreement with the United States, may be allowed if the con-
tracting officer, in consultation with his or her legal advisor,
determines that there was very little likelihood that the third
party would have been successful on the merits.

(d) To the extent that they are not otherwise unallowable,
costsincurred in connection with any proceeding under para-
graph (b) of this subsection commenced by a State, local, or
foreign government may be allowable when the contracting
officer (or other official specified in agency procedures)
determines, that the costs were incurred either:

(1) As adirect result of a specific term or condition of
aFederal contract; or

(2) As a result of compliance with specific written
direction of the cognizant contracting officer.

(e) Costs incurred in connection with proceedings
described in paragraph (b) of this subsection, but which are
not made unallowable by that paragraph, may be allowable
to the extent that:

(1) The costs are reasonable in relation to the activities
required to deal with the proceeding and the underlying
cause of action;

(2) The costs are not otherwise recovered from the
Federal Government or a third party, either directly as a
result of the proceeding or otherwise; and

(3) The percentage of costs alowed does not exceed
the percentage determined to be appropriate considering the
complexity of procurement litigation, generally accepted
principles governing the award of legal feesin civil actions
involving the United States as a party, and such other factors
as may be appropriate. Such percentage shall not exceed
80 percent. Agreements reached under paragraph (c) of this
subsection shall be subject to this limitation. 1f, however, an
agreement described in paragraph (c)(1) of this subsection
explicitly states the amount of otherwise alowable incurred
legal fees and limits the allowable recovery to 80 percent or
less of the stated legal fees, no additional limitation need be
applied. The amount of reimbursement allowed for legal
costs in connection with any proceeding described in para-
graph (c)(2) of this subsection shall be determined by the
cognizant contracting officer, but shall not exceed 80 percent
of otherwise allowable legal costs incurred.

(f) Costs not covered elsewhere in this subsection are
unallowableif incurred in connection with:

(1) Defense against Federal Government claims or
appeals or the prosecution of claims or appeals against the
Federal Government (see 33.201).

(2) Organization, reorganization, (including mergers
and acquisitions) or resisting mergers and acquisitions (see
also 31.205-27).

(3) Defense of antitrust suits.
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(4) Defense of suits brought by employees or ex-
employees of the contractor under section 2 of the Major
Fraud Act of 1988 where the contractor was found liable or
settled.

(5) Costs of legal, accounting, and consultant services
and directly associated costs incurred in connection with the
defense or prosecution of lawsuits or appeals between con-
tractors arising from either—

(i) An agreement or contract concerning a teaming
arrangement, a joint venture, or similar arrangement of
shared interest; or

(if) Dua sourcing, coproduction, or similar pro-
grams, are unallowabl e, except when—

(A) Incurred as aresult of compliance with spe-
cific terms and conditions of the contract or written instruc-
tions from the contracting officer, or

(B) When agreed to in writing by the contracting
officer.

(6) Patent infringement litigation, unless otherwise
provided for in the contract.

(7) Representation of, or assistance to, individuals,
groups, or legal entities which the contractor is not legally
bound to provide, arising from an action where the partici-
pant was convicted of violation of alaw or regulation or was
found liable in acivil or administrative proceeding.

(8) Protests of Federal Government solicitations or
contract awards, or the defense against protests of such solic-
itations or contract awards, unless the costs of defending
against a protest are incurred pursuant to a written regquest
from the cognizant contracting officer.

(g) Costs which may be unallowable under 31.205-47,
including directly associated costs, shall be segregated and
accounted for by the contractor separately. During the pen-
dency of any proceeding covered by paragraph (b) and para-
graphs (f)(4) and (f)(7) of this subsection, the contracting
officer shall generally withhold payment of such costs.
However, if in the best interests of the Government, the con-
tracting officer may provide for conditional payment upon
provision of adequate security, or other adequate assurance,
and agreement by the contractor to repay all unallowable
costs, plus interest, if the costs are subsequently determined
to be unalowable.

31.205-48 Deferred research and development costs.

“Research and development,” as used in this section,
means the type of technical effort described in 31.205-18 but
sponsored by agrant or required in the performance of acon-
tract. When costs are incurred in excess of either the price of
acontract or amount of agrant for research and devel opment
effort, the excess is unallowable under any other Govern-
ment contract.

31.205-49 Goodwill.

Goodwill, an unidentifiable intangible asset, originates
under the purchase method of accounting for a business
combination when the price paid by the acquiring company
exceeds the sum of theidentifiable individual assets acquired
less liabilities assumed, based upon their fair values. The
excess is commonly referred to as goodwill. Goodwill may
arise from the acquisition of a company as a whole or a por-
tion thereof. Any costs for amortization, expensing, write-
off, or write-down of goodwill (however represented) are
unallowable.

31.205-50 [Reserved]

31.205-51 Costs of alcoholic beverages.
Costs of acoholic beverages are unallowable.

31.205-52 Asset valuations resulting from business
combinations.

(a) For tangible capital assets, when the purchase method
of accounting for a business combination is used, whether or
not the contract or subcontract is subject to CAS, the allow-
able depreciation and cost of money shall be based on the
capitalized asset values measured and assigned in accor-
dance with 48 CFR 9904.404-50(d), if allocable, reasonable,
and not otherwise unallowable.

(b) For intangible capital assets, when the purchase
method of accounting for a business combination is used,
allowable amortization and cost of money shall be limited to
the total of the amounts that would have been alowed had
the combination not taken place.

(FAC 2001-03) 31.2-33
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(1) May deliver the approved first article asapart of the
contract quantity, provided it meets all contract requirements
for acceptance and was not consumed or destroyed in testing;
and

(2) Shall remove and dispose of any first article from
the Government test facility at the Contractor’s expense.

(f) If the Government does not act within the time specified
in paragraph (b) or (c) of this clause, the Contracting Officer
shall, upon timely written request from the Contractor, equi-
tably adjust under the Changes clause of this contract the
delivery or performance dates and/or the contract price, and
any other contractual term affected by the delay.

(g) The Contractor is responsible for providing operating
and maintenance instructions, spare parts support, and repair
of thefirst article during any first article test.

(h) Beforefirst article approval, the acquisition of materi-
als or components for, or the commencement of production
of, the balance of the contract quantity is at the solerisk of the
Contractor. Before first article approval, the costs thereof
shall not be alocable to this contract for (1) progress pay-
ments, or (2) termination settlements if the contract is termi-
nated for the convenience of the Government.

(i) The Government may waive the requirement for first
article approval test where supplies identical or similar to
those called for in the schedule have been previously fur-
nished by the Offeror/Contractor and have been accepted by
the Government. The Offeror/Contractor may request a
walver.

(End of clause)

Alternate | (Jan 1997). Asprescribed in 9.308-2(a)(2) and
(b)(2), add the following paragraph (j) to the basic clause:

() The Contractor shall produce both the first article and
the production quantity at the same facility.

Alternate 11 (Sept 1989). As prescribed in 9.308-2(a)(3)
and (b)(3), substitute the following paragraph (h) for para-
graph (h) of the basic clause:

(h) Before first article approval, the Contracting Officer
may, by written authorization, authorize the Contractor to
acquire specific materials or components or to commence pro-
duction to the extent essential to meet the delivery schedules.
Until first article approval isgranted, only costsfor thefirst arti-
cle and costs incurred under this authorization are allocable to
this contract for (1) progress payments, or (2) termination set-
tlementsif the contract is terminated for the convenience of the
Government. If first articletestsreveal deviationsfrom contract
requirements, the Contractor shall, at thelocation designated by
the Government, make the required changes or replace all items
produced under this contract at no changein the contract price.

52.209-5 Certification Regar ding Debar ment, Suspension,
Proposed Debarment, and Other Responsibility
Matters.

As prescribed in 9.409(a), insert the following provision:

CERTIFICATION REGARDING DEBARMENT, SUSPENSION,
PrROPOSED DEBARMENT, AND OTHER RESPONSIBILITY
MATTERS (DEC 2001)

(a)(1) The Offeror certifies, to the best of its knowledge
and belief, that—

(i) The Offeror and/or any of its Principals—

(A) Are O are not [0 presently debarred, sus-
pended, proposed for debarment, or declared ineligiblefor the
award of contracts by any Federal agency;

(B) Have O have not [, within a three-year
period preceding this offer, been convicted of or had a civil
judgment rendered against them for: commission of fraud or
acriminal offensein connection with obtaining, attempting to
obtain, or performing a public (Federal, state, or local) con-
tract or subcontract; violation of Federal or state antitrust stat-
utes relating to the submission of offers; or commission of
embezzlement, theft, forgery, bribery, falsification or destruc-
tion of records, making false statements, tax evasion, or
receiving stolen property; and

(C) Ared arenot [ presently indicted for, or oth-
erwise criminally or civilly charged by agovernmental entity
with, commission of any of the offenses enumerated in para-
graph (a)(1)(i)(B) of this provision.

(i) The Offeror has [ has not O, within athree-year
period preceding this offer, had one or more contracts termi-
nated for default by any Federal agency.

(2) “Principals,” for the purposes of this certification,
means officers; directors, owners; partners; and, persons hav-
ing primary management or supervisory responsibilities
within a business entity (e.g., general manager; plant man-
ager; head of asubsidiary, division, or business segment, and
similar positions).

This Certification ConcernsaMatter Within the Jurisdiction of
an Agency of the United States and the Making of aFalse, Fic-
titious, or Fraudulent Certification May Render the Maker
Subject to Prosecution Under Section 1001, Title 18, United
States Code.

(b) The Offeror shall provide immediate written notice to
the Contracting Officer if, at any time prior to contract award,
the Offeror learns that its certification was erroneous when
submitted or has become erroneous by reason of changed cir-
cumstances.

(c) A certification that any of theitemsin paragraph (a) of
this provision exists will not necessarily result in withholding
of an award under thissolicitation. However, the certification
will be considered in connection with a determination of the
Offeror's responsibility. Failure of the Offeror to furnish a
certification or provide such additional information as
requested by the Contracting Officer may render the Offeror
nonresponsible.

(d) Nothing contained in the foregoing shall be construed
to require establishment of asystem of recordsin order to ren-
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der, in good faith, the certification required by paragraph (a)
of this provision. The knowledge and information of an Off-
eror is not required to exceed that which is normally pos-
sessed by a prudent person in the ordinary course of business
dealings.

(e) The certification in paragraph (@) of this provision isa
material representation of fact upon which reliance was
placed when making award. If it islater determined that the
Offeror knowingly rendered an erroneous certification, in
addition to other remedies available to the Government, the
Contracting Officer may terminate the contract resulting from
this solicitation for default.

(End of provision)

52.209-6 Protecting the Government's Interest When
Subcontracting ~ with  Contractors  Debarred,
Suspended, or Proposed for Debar ment.

As prescribed in 9.409(b), insert the following clause:

PROTECTING THE GOVERNMENT’S INTEREST WHEN
SUBCONTRACTING WITH CONTRACTORS DEBARRED,
SUSPENDED, OR PROPOSED FOR DEBARMENT (JULY 1995)

(@) The Government suspends or debars Contractors to
protect the Government's interests. The Contractor shall not
enter into any subcontract in excess of $25,000 with a Con-
tractor that isdebarred, suspended, or proposed for debarment
unless there is acompelling reason to do so.

(b) The Contractor shall require each proposed first-tier
subcontractor, whose subcontract will exceed $25,000, to dis-
close to the Contractor, in writing, whether as of the time of
award of the subcontract, the subcontractor, or its principals,
isor is not debarred, suspended, or proposed for debarment
by the Federal Government.

52.2-18 (FAC 2001-03)

(c) A corporate officer or adesignee of the Contractor shall
notify the Contracting Officer, in writing, before entering into
asubcontract with aparty that is debarred, suspended, or pro-
posed for debarment (see FAR 9.404 for information on the
List of Parties Excluded from Federal Procurement and Non-
procurement Programs). The notice must include the follow-
ing:

(1) The name of the subcontractor.

(2) The Contractor's knowledge of the reasons for the
subcontractor being onthe List of Parties Excluded from Fed-
eral Procurement and Nonprocurement Programs.

(3) The compelling reason(s) for doing business with
the subcontractor notwithstanding itsinclusion on the List of
Parties Excluded From Federal Procurement and Nonproc-
urement Programs.

(4) The systems and procedures the Contractor has
established to ensure that it is fully protecting the Govern-
ment'sinterests when dealing with such subcontractor in view
of the specific basis for the party's debarment, suspension, or
proposed debarment.

(End of clause)
52.210 [Reserved]

52.211-1 Availability of Specifications Listed in the GSA
Index of Federal Specifications, Sandards and
Commercial Item Descriptions, FPMR Part 101-29.

Asprescribed in 11.204(a), insert the following provision:

AVAILABILITY OF SPECIFICATIONS LISTED IN THE GSA

INDEX OF FEDERAL SPECIFICATIONS, STANDARDS AND

CoOMMERCIAL ITEM DESCRIPTIONS, FPMR PART 101-29
(AuG 1998)
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tance of the evaluation factors, such as in descending order

of importance.]

Technical and past performance, when combined, are
[Contracting Officer state, in accordance with

FAR 15.304, the relative importance of all other evaluation

factors, when combined, when compared to price.]

(b) Options. The Government will evaluate offers for
award purposes by adding the total pricefor all optionsto the
total price for the basic requirement. The Government may
determine that an offer isunacceptableif the option pricesare
significantly unbalanced. Evaluation of options shall not
obligate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror within
the time for acceptance specified in the offer, shall result in a
binding contract without further action by either party. Before
the offer's specified expiration time, the Government may
accept an offer (or part of an offer), whether or not there are
negotiations after its receipt, unless a written notice of with-
drawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following provi-
sion:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
COMMERCIAL ITEMS (DEC 2001)

(a) Definitions. Asused in this provision:

“Emerging small business’ means a small business con-
cern whose sizeis no greater than 50 percent of the numerical
size standard for the NAICS code designated.

“Forced or indentured child labor” means all work or ser-
vice—

(1) Exacted from any person under the age of 18 under
the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

“Service-disabled veteran-owned small business con-
cern”—

(1) Means a small business concern—

(i) Not lessthan 51 percent of whichisowned by one
or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
whichisowned by one or more service-disabled veterans; and

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a veteran with permanent and severe
disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a concern, including its
affiliates, that isindependently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified asa small business under the
criteriain 13 CFR part 121 and size standards in this solicita-
tion.

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not lessthan 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Women-owned business concern” means a concern
whichisat least 51 percent owned by one or more women; or
in the case of any publicly owned business, at least 51 percent
of itsstock is owned by one or more women; and whose man-
agement and daily business operations are controlled by one
or more women.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

(b) Taxpayer Identification Number (TIN) (26 U.S.C.
6109, 31 U.SC. 7701). (Not applicable if the offeror is
required to provide this information to a central contractor
registration database to be eligible for award.)

(1) All offerors must submit theinformation requiredin
paragraphs (b)(3) through (b)(5) of this provision to comply
with debt collection reguirements of 31 U.S.C. 7701(c) and
3325(d), reporting requirements of 26 U.S.C. 6041, 6041A,
and 6050M, and implementing regulations issued by the
Internal Revenue Service (IRS).

(2) The TIN may be used by the Government to collect
and report on any delinquent amounts arising out of the off-
eror's relationship with the Government (31U.S.C.
7701(c)(3)). If theresulting contract issubject to the payment
reporting requirements described in FAR 4.904, the TIN pro-
vided hereunder may be matched with IRS records to verify
the accuracy of the offeror’s TIN.

(3) Taxpayer Identification Number (TIN).

0 TIN:
O TIN has been applied for.

O TIN isnot required because:

52.2-27
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O Offeror isanonresident alien, foreign corpora-
tion, or foreign partnership that does not have
income effectively connected with the conduct
of atrade or business in the United States and
does not have an office or place of business or a
fiscal paying agent in the United States,

O Offeror isan agency or instrumentality of afor-

eign government;

O Offeror isan agency or instrumentality of the

Federal Government.

(4) Type of organization.
O Sole proprietorship;
Partnership;
Corporate entity (not tax-exempt);
Corporate entity (tax-exempt);
Government entity (Federal, State, or local);
Foreign government;
International organization per 26 CFR 1.6049-4;
O Other

(5) Common parent.

O Offeror isnot owned or controlled by acommon
parent;

0 Nameand TIN of common parent:

Name

TIN .

(c) Offerors must complete the following representations
when the resulting contract is to be performed inside the
United States, its territories or possessions, Puerto Rico, the
Trust Territory of the Pacific Islands, or the District of Colum-
bia. Check al that apply.

(2) Small business concern. The offeror represents as
part of itsoffer that it O is, 0 isnot asmall business concern.

(2) eteran-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror rep-
resents as part of itsoffer that it [ is, O isnot aveteran-owned
small business concern.

(3) Service-disabled veteran-owned small business
concern. [Complete only if the offeror represented itself as a
veteran-owned small business concern in paragraph (c)(2) of
thisprovision.] The offeror represents as part of its offer that
it Ois, O isnot a service-disabled veteran-owned small busi-
ness concern.

(4) Small disadvantaged business concern. [Complete
only if the offeror represented itself as a small business con-
cernin paragraph (c)(1) of thisprovision.] The offeror repre-
sents, for general statistical purposes, that it O is, O ishot a

small disadvantaged business concern as defined in 13 CFR
124.1002.

[ Y [ |

52.2-28 (FAC 2001-03)

(5) Women-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror rep-
resentsthat it O is, O is not a women-owned small business
concern.

NoTE: Complete paragraphs (c)(6) and (c)(7) only if this
solicitation is expected to exceed the simplified acquisition
threshold.

(6) Women-owned business concern (other than small
business concern). [Complete only if the offeror is a women-
owned business concern and did not represent itself asa small
business concern in paragraph (c)(1) of this provision.] The
offeror represents that it [ is a women-owned business con-
cern.

(7) Tie bid priority for labor surplus area concerns. |If
thisisan invitation for bid, small business offerors may iden-
tify the labor surplus areas in which costs to be incurred on
account of manufacturing or production (by offeror or first-
tier subcontractors) amount to more than 50 percent of the
contract price:

(8) Small Business Size for the Small Business Com-
petitiveness Demonstration Program and for the Targeted
Industry Categories under the Small Business Competitive-
ness Demonstration Program. [Complete only if the offeror
hasrepresented itself to be a small business concern under the
size standards for this solicitation.]

(i) [Complete only for solicitations indicated in an
addendum as being set-aside for emerging small businesses
in one of the four designated industry groups (DIGs).] The
offeror represents as part of its offer that it 0 is, O is not an
emerging small business.

(ii) [Complete only for solicitations indicated in an
addendumasbeing for one of thetargeted industry categories
(TICs) or four designated industry groups (DIGs).] Offeror
represents as follows:

(A) Offeror's number of employees for the past
12 months (check the Employees column if size standard
stated in the solicitation is expressed in terms of number of
employees); or

(B) Offeror's average annual gross revenue for
thelast 3fiscal years (check the Average Annual Gross Num-
ber of Revenues column if size standard stated in the solicita-
tionis expressed in terms of annual receipts).

(Check one of the following):

Average Annual Gross

Number of Employees Revenues

__50o0r fewer __$1millionorless
51100 __$1,000,001—$2 million
_101—250 __$2,000,001—$3.5 million
__ 251—500 __$3,500,001—$5 million
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_ 501—750 __$5,000,001—$10 million
~ 751—1,000 __$10,000,001—$17 million
—_ Over 1,000 —_Over $17 million

(9) [Complete only if the solicitation containsthe clause
at FAR 52.219-23, Notice of Price Evaluation Adjustment for
Small Disadvantaged Business Concerns, or FAR 52.219-25,
Small Disadvantaged Business Participation Program—Dis-
advantaged Satus and Reporting, and the offeror desires a
benefit based on its disadvantaged status.]

(i) General. The offeror represents that either—

(A) It O is, O is not certified by the Small Busi-
ness Administration as a small disadvantaged business con-
cern and identified, on the date of this representation, as a
certified small disadvantaged business concern in the data-
base maintained by the Small Business Administration (PRO-
Net), and that no material changein disadvantaged ownership
and control has occurred sinceits certification, and, wherethe
concern is owned by one or more individual s claiming disad-
vantaged status, the net worth of each individual upon whom
the certification is based does not exceed $750,000 after tak-
ing into account the applicable exclusions set forth at 13 CFR
124.104(c)(2); or

(B) It O has, O has not submitted a completed
application to the Small Business Administration or a Private
Certifier to be certified as a small disadvantaged business
concern in accordance with 13 CFR 124, Subpart B, and a
decision on that application is pending, and that no material
change in disadvantaged ownership and control has occurred
since its application was submitted.

(ii) O Joint Ventures under the Price Evaluation
Adjustment for Small Disadvantaged Business Concerns.
The offeror represents, as part of itsoffer, that itisajoint ven-
ture that complies with the requirements in 13 CFR
124.1002(f) and that the representation in paragraph (¢)(7)(i)
of thisprovision is accurate for the small disadvantaged busi-
ness concern that is participating in the joint venture. [The
offeror shall enter the name of the small disadvantaged busi-
ness concern that is participating in the joint ven-
ture: J

(d) Representations required to implement provisions of
Executive Order 11246—(1) Previous contracts and compli-
ance. The offeror represents that—

() It O has, O has not participated in a previous
contract or subcontract subject to the Equal Opportunity
clause of this solicitation; and

(i) It O has, O hasnot filed all required compliance
reports.

(2) Affirmative Action Compliance. The offeror repre-
sents that—

(i) It O has developed and has on file, O has not
developed and does not have on file, at each establishment,

affirmative action programs required by rules and regulations
of the Secretary of Labor (41 CFR parts 60-1 and 60-2), or

(it) 1t O has not previously had contracts subject to
the written affirmative action programs requirement of the
rules and regulations of the Secretary of Labor.

(e) Certification Regarding Paymentsto I nfluence Federal
Transactions (31 U.SC. 1352). (Appliesonly if the contract
is expected to exceed $100,000.) By submission of its offer,
the offeror certifiesto the best of its knowledge and belief that
no Federal appropriated funds have been paid or will be paid
to any person for influencing or attempting to influence an
officer or employee of any agency, aMember of Congress, an
officer or employee of Congress or an employee of aMember
of Congresson hisor her behalf in connection with the award
of any resultant contract.

(f) Buy American Act—Balance of Payments Program
Certificate. (Appliesonly if the clause at Federal Acquisition
Regulation (FAR) 52.225-1, Buy American Act—Balance of
Payments Program—Supplies, is included in this solicita-
tion.)

(1) The offeror certifies that each end product, except
those listed in paragraph (f)(2) of thisprovision, isadomestic
end product asdefined in the clause of thissolicitation entitled
“Buy American Act—Baance of Payments Program—Sup-
plies’ and that the offeror has considered components of
unknown origin to have been mined, produced, or manufac-
tured outside the United States. The offeror shall list as for-
eign end products those end products manufactured in the
United States that do not qualify as domestic end products.

(2) Foreign End Products:

Line Item No. Country of Origin

[List as necessary]

(3) The Government will evaluate offersin accordance
with the policies and procedures of FAR Part 25.

(9)(1) Buy American Act—North American Free Trade
Agreement—sraeli Trade Act—Balance of Payments Pro-
gram Certificate. (Applies only if the clause at FAR
52.225-3, Buy American Act—North American Free Trade
Agreement—Israeli Trade Act—Balance of Payments Pro-
gram, isincluded in this solicitation.)

(i) The offeror certifiesthat each end product, except
those listed in paragraph (g)(1)(ii) or (g)(1)(iii) of this provi-
sion, isadomestic end product as defined in the clause of this
solicitation entitled “Buy American Act—North American
Free Trade Agreement—Israeli Trade Act—Balance of Pay-
ments Program” and that the offeror has considered compo-
nents of unknown origin to have been mined, produced, or
manufactured outside the United States.

(FAC2001-03) 52.2-29
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(i) The offeror certifies that the following supplies
are NAFTA country end products or Israeli end products as
defined in the clause of this solicitation entitled “Buy Amer-
ican Act—North American Free Trade Agreement—Isragli
Trade Act—Balance of Payments Program”:

NAFTA Country or Israeli End Products:

Line Item No. Country of Origin

[List as necessary]

(iii) The offeror shal list those supplies that are for-
eign end products (other than those listed in paragraph
(9)(1)(ii) of this provision) as defined in the clause of this
solicitation entitled “Buy American Act—North American
Free Trade Agreement—Israeli Trade Act—Balance of Pay-
ments Program.” The offeror shall list as other foreign end
products those end products manufactured in the United
States that do not qualify as domestic end products.

Other Foreign End Products:

Line Item No. Country of Origin

[List as necessary]

(iv) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25.

(2) Buy American Act—North American Free Trade
Agreements— sraeli Trade Act—Balance of Payments Pro-
gram Certificate, Alternate | (Feb 2000). If Alternate | to the
clause at FAR 52.225-3 isincluded in this solicitation, substi-
tute the following paragraph (g)(1)(ii) for paragraph (g)(2)(ii)
of the basic provision:

(9)(1)(ii) The offeror certifies that the following supplies
are Canadian end products as defined in the clause of this
solicitation entitled “Buy American Act—North American
Free Trade Agreement—Israeli Trade Act—Balance of Pay-
ments Program”:

Canadian End Products:

Line Item No.

[List as necessary]
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(3) Buy American Act—North American Free Trade
Agreements— sraeli Trade Act—Balance of Payments Pro-
gram Certificate, Alternate |1 (Feb 2000). If Alternate |l to
the clause at FAR 52.225-3 is included in this solicitation,
substitute the following paragraph (g)(1)(ii) for paragraph
(9)(1)(ii) of the basic provision:

(9)(1)(ii) The offeror certifies that the following supplies
are Canadian end products or Isragli end products as defined in
the clause of this solicitation entitled “Buy American Act—
North American Free Trade Agreement—Israeli Trade Act—
Balance of Payments Program”:

Canadian or Isragli End Products:

Line Item No. Country of Origin

[List as necessary]

(4) Trade Agreements Certificate. (Appliesonly if the
clauseat FAR 52.225-5, Trade Agreements, isincluded in this
solicitation.)

(i) The offeror certifiesthat each end product, except
those listed in paragraph (g)(4)(ii) of this provision, isaU.S.-
made, designated country, Caribbean Basin country, or
NAFTA country end product, as defined in the clause of this
solicitation entitled “ Trade Agreements.”

(i) The offeror shall list as other end products those
end products that are not U.S.-made, designated country,
Caribbean Basin country, or NAFTA country end products.

Other End Products:

Line Item No. Country of Origin

[List as necessary]

(iii) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25. For
line items subject to the Trade Agreements Act, the Govern-
ment will evaluate offers of U.S.-made, designated country,
Caribbean Basin country, or NAFTA country end products
without regard to the restrictions of the Buy American Act or
the Balance of Payments Program. The Government will
consider for award only offers of U.S.-made, designated
country, Caribbean Basin country, or NAFTA country end
products unless the Contracting Officer determines that there
are no offersfor such products or that the offersfor such prod-
ucts are insufficient to fulfill the requirements of the solicita-
tion.
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(h) Certification Regarding Debarment, Suspension or
Ineligibility for Award (Executive Order 12549). The offeror
certifies, to the best of its knowledge and belief, that—

(2) The offeror and/or any of itsprincipals 0 are, O are
not presently debarred, suspended, proposed for debarment,
or declared ineligible for the award of contracts by any Fed-
eral agency; and

(2) 0 Have, O have not, within athree-year period pre-
ceding this offer, been convicted of or had a civil judgment
rendered against them for: commission of fraud or acriminal
offense in connection with obtaining, attempting to obtain, or
performing a Federal, state or local government contract or
subcontract; violation of Federal or state antitrust statutes
relating to the submission of offerors, or commission of
embezzlement, theft, forgery, bribery, falsification or destruc-
tion of records, making false statements, tax evasion, or
receiving stolen property; and O are, 0 are not presently
indicted for, or otherwise criminally or civilly charged by a
Government entity with, commission of any of these offenses.

(i) Certification Regarding Knowledge of Child Labor for
Listed End Products (Executive Order 13126). [The Con-
tracting Officer must list in paragraph (i)(1) any end products
being acquired under this solicitation that areincluded in the
List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor, unless excluded at
22.1503(b).]

(1) Listed end products.

Listed End Product Listed Countries of Origin

(2) Certification. [If the Contracting Officer has iden-
tified end productsand countriesof originin paragraph (i)(1)
of thisprovision, then the offeror must certify to either (i)(2)(i)
or (i)(2)(ii) by checking the appropriate block.]

[ 1 (i) The offeror will not supply any end product
listed in paragraph (i)(1) of this provision that was mined,
produced, or manufactured in the corresponding country as
listed for that product.

[ 1 (i) The offeror may supply an end product listed
inparagraph (i)(1) of thisprovision that was mined, produced,
or manufactured in the corresponding country as listed for
that product. Theofferor certifiesthat it has made agood faith
effort to determine whether forced or indentured child labor
was used to mine, produce, or manufacture any such end
product furnished under this contract. On the basis of those
efforts, the offeror certifiesthat it isnot aware of any such use
of child labor.

(End of provision)

Alternatel (Oct 2000). Asprescribedin 12.301(b)(2), add
the following paragraph (c)(10) to the basic provision:;

(10) (Completeif the offeror has represented itself as dis-
advantaged in paragraph (c)(2) or (c)(9) of this provision.)

[The offeror shall check the category in which its owner-
ship fallg]:

Black American.
Hispanic American.

Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).

__ Asian-Pacific American (persons with origins from
Burma, Thailand, Malaysia, Indonesia, Singapore, Brunei,
Japan, China, Taiwan, Laos, Cambodia(Kampuchea), Vietnam,
Korea, The Philippines, U.S. Trust Territory of the Pacific
Islands (Republic of Palau), Republic of the Marshall Islands,
Federated States of Micronesia, the Commonwealth of the
Northern Mariana ldands, Guam, Samoa, Macao, Hong Kong,
Fiji, Tonga, Kiribati, Tuvalu, or Nauru).

Subcontinent Asian (Asian-Indian) American (per-
sons with origins from India, Pakistan, Bangladesh, Sri Lanka,
Bhutan, the Maldives Islands, or Nepal).

Individual/concern, other than one of the preceding.

Alternate 1l (Oct 2000). As prescribed in 12.301(b)(2),
add the following paragraph (c)(9)(iii) to the basic provision:
(iii) Address. The offeror representsthat itsaddress [ is,
O isnot in aregion for which a small disadvantaged business
procurement mechanism is authorized and its address has not
changed since its certification as a small disadvantaged busi-
ness concern or submission of its application for certification.
The list of authorized small disadvantaged business procure-
ment mechanisms and regions is posted at http://
www.arnet.gov/References sdbadjustments.htm. The offeror
shall use the list in effect on the date of this solicitation.
“Address,” as used in this provision, means the address of the
offeror aslisted on the Small Business Administration’sregister
of small disadvantaged business concerns or the address on the
completed application that the concern has submitted to the
Small Business Administration or a Private Certifier in accor-
dance with 13 CFR part 124, subpart B. For joint ventures,
“address’ refersto the address of the small disadvantaged busi-
ness concern that is participating in the joint venture.

Alternate Il (Oct 2000). As prescribed in 12.301(b)(2),
add the following paragraph (c)(11) to the basic provision:

(11) HUBZone small business concern. [Complete only if
the offeror represented itself as a small business concern in
paragraph (c)(1) of this provision.] The offeror represents as
part of its offer that—

(i) It Ois, O isnot aHUBZone small business concern
listed, on the date of this representation, on the List of Qualified
HUBZone Small Business Concerns maintained by the Small
Business Administration, and no material change in ownership
and control, principa place of ownership, or HUBZone
employee percentage has occurred since it was certified by the
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Small Business Administration in accordance with 13 CFR part
126; and

(i) It O is, O isnot ajoint venture that complies with
the requirements of 13 CFR part 126, and the representation in
paragraph (c)(11)(i) of this provision is accurate for the HUB-
Zone small business concern or concerns that are participating
inthejoint venture. [The offeror shall enter the name or names
of the HUBZone small business concern or concerns that are
participating in the joint venture: |
Each HUBZone small business concern participating in th
joint venture shall submit a separate signed copy of the HUB-
Zone representation

52.212-4 Contract Terms and Conditions—Commercial
Items.

As prescribed in 12.301(b)(3), insert the following clause:

CONTRACT TERMS AND CONDITIONS—COMMERCIAL
ITEMS (DEC 2001)

(a) Inspection/Acceptance. The Contractor shall only ten-
der for acceptance those items that conform to the require-
ments of this contract. The Government reservesthe right to
inspect or test any suppliesor servicesthat have been tendered
for acceptance. The Government may require repair or
replacement of nonconforming supplies or reperformance of
nonconforming services at no increase in contract price. The
Government must exercise its post-acceptance rights—

(1) Within areasonable time after the defect was dis-
covered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(b) Assignment. The Contractor or its assignee may assign
itsrightsto receive payment due as aresult of performance of
this contract to abank, trust company, or other financing insti-
tution, including any Federal lending agency in accordance
with the Assignment of Claims Act (31 U.S.C. 3727). How-
ever, when athird party makes payment (e.g., use of the Gov-
ernmentwide commercia purchase card), the Contractor may
not assign its rights to receive payment under this contract.

(c) Changes. Changesin the terms and conditions of this
contract may be made only by written agreement of the par-
ties.

(d) Disputes. This contract is subject to the Contract Dis-
putes Act of 1978, as amended (41 U.S.C. 601-613). Failure
of the parties to this contract to reach agreement on any
request for equitable adjustment, claim, appeal or action aris-
ing under or relating to this contract shall be a dispute to be
resolved in accordance with the clause at FAR 52.233-1, Dis-
putes, which is incorporated herein by reference. The Con-
tractor shall proceed diligently with performance of this
contract, pending final resolution of any dispute arising under
the contract.
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(e) Definitions. The clause at FAR 52.202-1, Definitions,
isincorporated herein by reference.

(f) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence such as, acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractua capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer inwriting as soon asit is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(9) Invoice. The Contractor shall submit an original
invoice and three copies (or electronicinvoice, if authorized,)
to the address designated in the contract to receive invoices.
An invoice must include—

(1) Name and address of the Contractor;

(2) Invoice date;

(3) Contract number, contract line item number and, if
applicable, the order number;

(4) Description, quantity, unit of measure, unit price
and extended price of the items delivered;

(5) Shipping number and date of shipment including the
bill of lading number and weight of shipment if shipped on
Government bill of lading;

(6) Terms of any prompt payment discount offered;

(7) Name and address of official to whom payment isto
be sent; and

(8) Name, title, and phone number of person to be noti-
fied in event of defectiveinvoice. Invoiceswill be handled in
accordance with the Prompt Payment Act (31 U.S.C. 3903)
and Office of Management and Budget (OMB) Circular
A-125, Prompt Payment. Contractors are encouraged to
assign an identification number to each invoice.

(h) Patent indemnity. The Contractor shall indemnify the
Government and its officers, employees and agents against
liahility, including costs, for actual or alleged direct or con-
tributory infringement of, or inducement to infringe, any
United States or foreign patent, trademark or copyright, aris-
ing out of the performance of this contract, provided the Con-
tractor is reasonably notified of such claims and proceedings.

(i) Payment. Payment shall be made for items accepted by
the Government that have been delivered to the delivery des-
tinations set forth in thiscontract. The Government will make
payment in accordance with the Prompt Payment Act
(831 U.S.C. 3903) and Office of Management and Budget
(OMB) Circular A-125, Prompt Payment. If the Government
makes payment by Electronic Funds Transfer (EFT), see
52.212-5(b) for the appropriate EFT clause. In connection



SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.212-5

with any discount offered for early payment, time shall be
computed from the date of the invoice. For the purpose of
computing the discount earned, payment shall be considered
to have been made on the date which appears on the payment
check or the specified payment date if an electronic funds
transfer payment is made.

()) Risk of loss. Unless the contract specifically provides
otherwise, risk of loss or damage to the supplies provided
under this contract shall remain with the Contractor until, and
shall pass to the Government upon:

(2) Delivery of the suppliesto acarrier, if transportation
isf.o.b. origin; or

(2) Delivery of the supplies to the Government at the
destination specified in the contract, if transportation isf.o.b.
destination.

(k) Taxes. The contract price includes all applicable Fed-
eral, State, and local taxes and duties.

(I) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. Inthe event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractorsto cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges the Contractor can demonstrate to the satisfaction of
the Government using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principlesfor this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred which reasonably could have been
avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to
comply with any contract termsand conditions, or failsto pro-
vide the Government, upon request, with adequate assurances
of future performance. In the event of termination for cause,
the Government shall not be liable to the Contractor for any
amount for suppliesor services not accepted, and the Contrac-
tor shall beliableto the Government for any and all rightsand
remedies provided by law. If it is determined that the Gov-
ernment improperly terminated this contract for default, such
termination shall be deemed a termination for convenience.

(n) Title. Unless specified elsewherein this contract, title
to items furnished under this contract shall pass to the Gov-
ernment upon acceptance, regardless of when or where the
Government takes physical possession.

(o) Warranty. The Contractor warrantsand impliesthat the
itemsdelivered hereunder are merchantable and fit for usefor
the particular purpose described in this contract.

(p) Limitation of liability. Except asotherwise provided by
an express warranty, the Contractor will not be liable to the
Government for consequential damages resulting from any
defect or deficienciesin accepted items.

(q) Other compliances. The Contractor shall comply with
all applicable Federal, State and local laws, executive orders,
rules and regulations applicable to its performance under this
contract.

(r) Compliance with laws unique to Gover nment contracts.
The Contractor agrees to comply with 31 U.S.C. 1352 relat-
ing to limitations on the use of appropriated fundsto influence
certain Federal contracts; 18 U.S.C. 431 relating to officials
not to benefit; 40 U.S.C. 327, et seq., Contract Work Hours
and Safety Standards Act; 41 U.S.C. 51-58, Anti-Kickback
Act of 1986; 41 U.S.C. 265 and 10 U.S.C. 2409 relating to
whistleblower protections; 49 U.S.C. 40118, Fly American;
and 41 U.S.C. 423 relating to procurement integrity.

(s) Order of precedence. Any inconsistenciesin thissolic-
itation or contract shall be resolved by giving precedence in
the following order:

(1) The schedule of supplies/services.

(2) The Assignments, Disputes, Payments, Invoice,
Other Compliances, and Compliance with Laws Unique to
Government Contracts paragraphs of this clause.

(3) The clause at 52.212-5.

(4) Addenda to this solicitation or contract, including
any license agreements for computer software.

(5) Salicitation provisionsif thisisasolicitation.

(6) Other paragraphs of this clause.

(7) The Standard Form 1449.

(8) Other documents, exhibits, and attachments.

(9) The specification.

(End of clause)

52.212-5 Contract Terms and Conditions Required to
Implement  Statutes or  Executive  Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
CoMMERCIAL ITEMS (DEC 2001)

() The Contractor shall comply with the following FAR
clauses, which are incorporated in this contract by reference,
to implement provisionsof law or executive orders applicable
to acquisitions of commercial items:

(1) 52.222-3, Convict Labor (E.O. 11755).
(2) 52.233-3, Protest after Award (31 U.S.C. 3553).

(b) The Contractor shall comply with the FAR clausesin
this paragraph (b) that the Contracting Officer has indicated

(FAC 2001-03) 52.2-33
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as being incorporated in this contract by reference to imple-
ment provisions of law or Executive orders applicable to
acquisitions of commercia items or components:

[Contracting Officer must check as appropriate.]

(1) 52.203-6, Restrictions on Subcontractor Salesto
the Government, with Alternate |1 (41U.S.C. 253g and
10 U.S.C. 2402).

_ (2) 52.219-3, Notice of Total HUBZone Small
Business Set-Aside (Jan 1999).

__ () 52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (Jan 1999) (if the
offeror electsto waivethe preference, it shall soindicateinits
offer).

_ (H()52.219-5, Very Small Business Set-Aside
(Pub. L. 103-403, section 304, Small Business Reauthoriza-
tion and Amendments Act of 1994).

__(ii) Alternate | to 52.219-5.
__(iii) Alternate 11 to 52.219-5.

__ (5 52.219-8, Utilization of Small
Concerns (15 U.S.C. 637 (d)(2) and (3)).

__ () 52.219-9, Small Business Subcontracting Plan
(15 U.S.C. 637(d)(4)).

(7)) 52.219-14, Limitations on Subcontracting
(15 U.S.C. 637(a)(14)).

__ (8)(i)52.219-23, Notice of Price Evaluation Adjust-
ment for Small Disadvantaged Business Concerns (Pub. L.
103-355, section 7102, and 10 U.S.C. 2323) (if the offeror
elects to waive the adjustment, it shall so indicate in its
offer).

Business

__ (i) Alternate | of 52.219-23.

__(9) 52.219-25, Small Disadvantaged Business
Participation Program—Di sadvantaged Status and Reporting
(Pub. L. 103-355, section 7102, and 10 U.S.C. 2323).

__ (10) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting (Pub. L.
103-355, section 7102, and 10 U.S.C. 2323).

__(112) 52.222-21, Prohibition of Segregated Facilities
(Feb 1999)

_(12) 52.222-26, Equa Opportunity (E.O. 11246).

_ (13) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietham Era, and Other
Eligible Veterans (38 U.S.C. 4212)

_ (14) 52.222-36, Affirmative Action for Workers
with Disabilities (29 U.S.C. 793).

__(15) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietham Era, and Other
Eligible Veterans (38 U.S.C. 4212).

__ (16) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (E.O. 13126).

__(AN(1)52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Products
(42 U.S.C. 6962(c)(3)(A)(ii)).
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(i) Alternate |
6962(1)(2)(C)).

__(18) 52.225-1, Buy American Act—Balance of
Payments Program—Supplies (41 U.S.C. 10a - 10d).

_ (19)(1)52.225-3, Buy American Act—North Ameri-
can Free Trade Agreement—Israeli Trade Act—Balance of
Payments Program (41 U.S.C. 10a - 10d, 19 U.S.C. 3301
note, 19 U.S.C. 2112 note).

__ (i) Alternate | of 52.225-3.
__(iii) Alternate 11 of 52.225-3.

__(20) 52.225-5, Trade Agreements (19 U.S.C. 2501,
et seg., 19 U.S.C. 3301 note).

_ (21) 52.225-13, Restriction on Certain Foreign
Purchases (E.O. 12722, 12724, 13059, 13067, 13121, and
13129).

_ (220 52.225-15, Sanctioned European Union
Country End Products (E.O. 12849).

_ (23) 52.225-16, Sanctioned European Union
Country Services (E.O. 12849).

_ (24) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (31 U.S.C. 3332).

__ (25) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(31 U.S.C. 3332).

__(26) 52.232-36, Payment by Third Party (31 U.S.C.
3332).

__(27) 52.239-1, Privacy or Security Safeguards
(5U.S.C. 552a).

__ (28)(i)52.247-64, Preference for Privately Owned
U.S.-Flag Commercia Vessels (46 U.S.C. 1241).

__ (i) Alternate | of 52.247-64.

(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercia services, which
the Contracting Officer hasindicated as being incorporatedin
this contract by reference to implement provisions of law or
executive orders applicable to acquisitions of commercial
items or components:

[Contracting Officer check as appropriate.]

_ (1) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

_(2) 52.222-42, Statement of Equivalent Rates for
Federd Hires (29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

__(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

__(4) 52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (29 U.S.C. 206 and
41 U.S.C. 351, et seq.).

__(5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining Agreement
(CBA) (41 U.S.C. 351, et seq.).

of 522239 (42 U.SC.
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(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this paragraph
(d) if this contract was awarded using other than sealed bid,
isin excess of the simplified acquisition threshold, and does
not contain the clause at 52.215-2, Audit and Records—
Negotiation.

(1) The Comptroller Genera of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to
this contract.

(2) The Contractor shall make available at its offices at
all reasonabletimestherecords, materials, and other evidence
for examination, audit, or reproduction, until 3years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is com-
pletely or partially terminated, the records relating to thework
terminated shall be made availablefor 3 years after any result-
ing final termination settlement. Records relating to appeals
under the disputes clause or to litigation or the settlement of
claims arising under or relating to this contract shall be made
available until such appeals, litigation, or claims are finaly
resolved.

(3) Asused inthis clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
requirethe Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c) or (d) of this clause, the Contractor is
not required to include any FAR clause, other than thoselisted
below (and as may be required by an addenda to this para-
graph to establish the reasonableness of pricesunder Part 15),
in asubcontract for commercial items or commercial compo-
nents—

(1) 52.222-26, Equal Opportunity (E.O. 11246);

(2) 52.222-35, Equal Opportunity for Specia Disabled
Veterans, Veterans of the Vietnam Era, and Other Eligible
Veterans (38 U.S.C. 4212);

(3) 52.222-36, Affirmative Action for Workers with
Disabilities (29 U.S.C. 793);

(4) 52.247-64, Preference for Privately-Owned U.S.
Flag Commercial Vessels (46 U.S.C. 1241) (flow down not
required for subcontracts awarded beginning May 1, 1996);
and

(5) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

(End of clause)

Alternate | (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate para-

graph (e) as paragraph (d), and revise the reference to “para-
graphs (a), (b), (c), or (d) of this clause” in the redesignated
paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause”.

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (FEB 1998)

(a) General. The Government will pay invoices based on
the Contractor's delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsihility for supplies. (1) Title to the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment to
the specific destination; or

(if) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,
order, or blanket purchase agreement, the Contractor shall—

(i) Assume al responsibility and risk of lossfor sup-
plies not received at destination, damaged in transit, or not
conforming to purchase regquirements; and

(i) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(ii) Display prominently on the invoice “FAST
PAY.”

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agree-
ment requires the preparation of areceiving report, the Con-
tractor shall prepare the receiving report on the prescribed
form or, aternatively, shall include the following information
ontheinvoice, in addition to that required in paragraph (c)(1)
of this clause:

(i) A statement in prominent letters “NO RECEIV-
ING REPORT PREPARED.”
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(it) Shipment number.
(iii) Mode of shipment.
(iv) At lineitem level—
(A) National stock number and/or manufacturer's
part number;
(B) Unit of measure;
(C) Ship-To Point;
(D) Mark-For Poaint, if in the contract; and
(E) FEDSTRIP/MILSTRIP document number, if
in the contract.
(4) If this contract, order, or blanket purchase agree-
ment does not require preparation of a receiving report on a
prescribed form, the Contractor shall include on the invoice
the following information at the lineitem level, in addition to
that required in paragraph (c)(1) of this clause:
(i) Ship-To Point.
(if) Mark-For Point.
(iii) FEDSTRIP/MILSTRIP document number, if in
the contract.
(5) Where a receiving report is not required, the Con-
tractor shall include a copy of the invoice in each shipment.
(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.
(e) Fast pay container identification. The Contractor shall
mark all outer shipping containers“FAST PAY.”

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of theinvoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orderswill be placed in effect
upon receipt of payment.

(End of clause)
52.213-3 Noticeto Supplier.
As prescribed in 13.302-5(c), insert the following clause:
NOTICE TO SUPPLIER (APR 1984)

Thisisafirm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule. Submit
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invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Termsand Conditions—Simplified Acquisitions
(Other Than Commercial Items).
Asprescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (DEC 2001)

(a) The Contractor shall comply with the following Fed-
eral Acquisition Regulation (FAR) clauses that are incorpo-
rated by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3, Convict Labor (AuGc 1996) (E.O.
11755).

(i) 52.225-13, Restrictions on Certain Foreign Pur-
chases (July 2000) (E.O.'s 12722, 12724, 13059, 13067,
13121, and 13129).

(ili) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(2) Listed below are additional clauses that apply:

(i) 52.232-1, Payments (APR 1984).

(i) 52.232-8, Discounts for Prompt Payment
(MAY 1997).

(iii) 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (JUNE 1997).

(v) 52.233-1, Disputes (DEC 1998).

(vi) 52.244-6, Subcontracts for Commercia Items
and Commercia Components (MAR 2001).

(vii) 52.253-1, Computer Generated Forms
(JAN 1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States).

(ii) 52.222-21, Prohibition of Segregated Facilities
(FeB 1999) (E.O. 11246) (Appliesto contracts over $10,000).

(iii) 52.222-26, Equal Opportunity (Fes 1999) (E.O.
11246) (Appliesto contracts over $10,000).

(iv) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (Dec 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).
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(v) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793) (Applies to con-
tracts over $10,000).

(vi) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietham Era, and Other
Eligible Veterans (Dec 2001) (38 U.S.C. 4212) (Appliesto
contracts of $25,000 or more).

(vii) 52.222-41, Service Contract Act of 1965, As
Amended (MAY 1989) (41 U.S.C. 351, et seq.) (Applies to
service contracts over $2,500).

(viii) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (FEs 2001) (E.O. 13126). (Applies
to contracts for supplies exceeding the micro-purchase
threshold.)

(ix) 52.223-5, Pollution Prevention and Right-to-
Know Information (APRr 1998) (E.O. 12856) (Appliesto ser-
vices performed on Federa facilities).

(x) 52.225-1, Buy American Act—Balance of Pay-
ments Program—Supplies (FEB 2000) (41 U.S.C. 10a - 10d)
(Applies to contracts for supplies, and to contracts for ser-
vices involving the furnishing of supplies, for use within the
United Statesif the value of the supply contract or supply por-
tion of a service contract exceeds the micro-purchase thresh-
old and the acquisition—

(A) Isset aside for small business concerns; or
(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(xi) 52.232-33, Payment by Electronic Funds Trans-
fer—Central Contractor Registration (May 1999). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office usesthe Central Contractor Reg-
istration (CCR) databaseasitssourceof EFT information.)

(xii) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(May 1999). (Applies when the payment will be made by
EFT and the payment office does not use the CCR database
asits source of EFT information.)

(xiii) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (June 2000) (46 U.S.C. 1241).
(Appliesto supplies transported by ocean vessels.)

(2) Listed below are additional clauses that may apply:

(i) 52.209-6, Protecting the Government's |nterest
When Subcontracting with Contractors Debarred, Sus-
pended, or Proposed for Debarment (JuLy 1995) (Appliesto
contracts over $25,000).

(i) 52.211-17, Delivery of Excess Quantities
(SePT 1989) (Appliesto fixed-price supplies).

(iii) 52.247-29, F.o.b. Origin (JUNE 1988) (Applies
to suppliesif delivery isf.o.b. origin).

(iv) 52.247-34, F.o.b. Dedtination (Nov 1991)
(Appliesto suppliesif delivery isf.o.b. destination).

() FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses
by reference, with the same force and effect as if they were

givenin full text. Upon request, the Contracting Officer will
make their full text available. Also, the full text of a clause
may be accessed electronically at this/these address(es):

[Insert one or more Internet addresses)

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of thiscontract. The Government reservestheright to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—

(1) Within areasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractua capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusualy severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer inwriting as soon asit is reasonably possible after the
commencement of any excusable delay, setting forth the full
particularsin connection therewith, shall remedy such occur-
rence with al reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. Inthe event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
chargesthat the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principlesfor this purpose. This paragraph does
not give the Government any right to audit the Contractor's
records. The Contractor shall not be paid for any work per-
formed or costs incurred that reasonably could have been
avoided.

(g) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
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any default by the Contractor, or if the Contractor fails to
comply with any contract termsand conditions, or failsto pro-
vide the Government, upon request, with adequate assurances
of future performance. In the event of termination for cause,
the Government shall not be liable to the Contractor for any
amount for suppliesor servicesnot accepted, and the Contrac-
tor shall beliableto the Government for any and al rightsand
remedies provided by law. If it is determined that the Gov-
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ernment improperly terminated this contract for default, such
termination shall be deemed a termination for convenience.

(h) Warranty. The Contractor warrantsand impliesthat the
itemsdelivered hereunder are merchantable and fit for usefor
the particular purpose described in this contract.

(End of clause)



	Subpart 9_1.pdf
	9.000 Scope of part.
	Subpart 9.1— Responsible Prospective Contractors
	9.100 Scope of subpart.
	9.101 Definition.
	9.102 Applicability.
	9.103 Policy.
	9.104 Standards.
	9.104-1 General standards.
	9.104-2 Special standards.
	9.104-3 Application of standards.
	9.104-4 Subcontractor responsibility.
	9.105 Procedures
	9.105-1 Obtaining information.
	9.105-2 Determinations and documentation.
	9.105-3 Disclosure of preaward information.
	9.106 Preaward surveys.
	9.106-1 Conditions for preaward surveys.
	9.106-2 Requests for preaward surveys.
	9.106-3 Interagency preaward surveys.
	9.106-4 Reports.
	9.107 Surveys of nonprofit agencies serving people who are blind or have other severe disabilitie...





