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FAC 2001-05 SUMMARY
Federal Acquisition Circular (FAC) 2001-05 amends the Federal
Acquisition Regulation (FAR) as specified below:
Executive Order 13202, Preservation of Open Competition and
Government Neutrality Towards Government Contractors’ Labor
Relations on Federal and Federally Funded Construction Projects
(FAR Case 2001-016 (Stay))
This action stays FAR 36.202(d), which was added by the
May 16, 2001, interim rule published as Item II of Federal
Acquisition Circular 97-26 to implement Executive Order 13202, as
amended.
Replacement pages:

36.2-1 and 36.2-2.

FAC 2001-05 FILING INSTRUCTIONS
NOTE:

The FAR is now segmented by subparts. The FAR page numbers
reflect FAR Subparts. For example, "9.1-1" is page 1 of
Subpart 9.1, and "14.4-3" is page 3 of Subpart 14.4.

Remove Pages
36.2-1 and 36.2-2

Insert Pages
36.2-1 and 36.2-2

(BLANK PAGE)

FAC 2001–05 (STAY) MARCH 7, 2002
SUBPART 36.2—SPECIAL ASPECTS OF CONTRACTING FOR CONSTRUCTION

Subpart 36.2—Special Aspects of Contracting
for Construction
36.201 Evaluation of contractor performance.
(a) Preparation of performance evaluation reports.
(1) The contracting activity shall evaluate contractor performance and prepare a performance report using the SF 1420,
Performance Evaluation (Construction Contracts), for each
construction contract of—
(i) $500,000 or more; or
(ii) More than $10,000, if the contract was terminated for default.
(2) The report shall be prepared at the time of final
acceptance of the work, at the time of contract termination,
or at other times, as appropriate, in accordance with agency
procedures. Ordinarily, the evaluating official who prepares
the report should be the person responsible for monitoring
contract performance.
(3) If the evaluating official concludes that a contractor’s overall performance was unsatisfactory, the contractor
shall be advised in writing that a report of unsatisfactory performance is being prepared and the basis for the report. If the
contractor submits any written comments, the evaluating
official shall include them in the report, resolve any alleged
factual discrepancies, and make appropriate changes in the
report.
(4) The head of the contracting activity shall establish
procedures which ensure that fully qualified personnel prepare and review performance reports.
(b) Review of performance reports. Each performance
report shall be reviewed to ensure that it is accurate and fair.
The reviewing official should have knowledge of the contractor’s performance and should normally be at an organizational level above that of the evaluating official.
(c) Distribution and use of performance reports. (1) Each
performance report shall be distributed in accordance with
agency procedures. One copy shall be included in the contract file. The contracting activity shall retain the report for
at least six years after the date of the report.
(2) Before making a determination of responsibility in
accordance with Subpart 9.1, the contracting officer may
consider performance reports in accordance with agency
instructions.
36.202 Specifications.
(a) Construction specifications shall conform to the
requirements in Part 11 of this regulation.
(b) Whenever possible, contracting officers shall ensure
that references in specifications are to widely recognized
standards or specifications promulgated by governments,
industries, or technical societies.
(c) When “brand name or equal” descriptions are necessary, specifications must clearly identify and describe the
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particular physical, functional, or other characteristics of the
brand-name items which are considered essential to satisfying the requirement.
(d) [This paragraph (d) is stayed indefinitely.] In
accordance with Executive Order 13202 of February 17,
2001, Preservation of Open Competition and Government
Neutrality Towards Government Contractors’ Labor
Relations on Federal and Federally Funded Construction
Projects, as amended on April 6, 2001—
(1) The Government, or any construction manager acting on behalf of the Government, must not—
(i) Require or prohibit offerors, contractors, or subcontractors to enter into or adhere to agreements with one or
more labor organizations (as defined in 42 U.S.C. 2000e(d))
on the same or other related construction projects; or
(ii) Otherwise discriminate against offerors, contractors, or subcontractors for becoming, refusing to become,
or remaining signatories or otherwise adhering to agreements with one or more labor organizations, on the same or
other related construction projects.
(2) Nothing in this paragraph prohibits offerors, contractors, or subcontractors from voluntarily entering into
project labor agreements.
(3) The head of the agency may exempt a construction
project from this policy if the agency head finds that, as of
February 17, 2001—
(i) The agency or a construction manager acting on
behalf of the Government had issued or was a party to bid
specifications, project agreements, agreements with one or
more labor organizations, or other controlling documents
with respect to that particular project, which contained any
of the requirements or prohibitions in paragraph (d)(1) of
this section; and
(ii) One or more construction contracts subject to
such requirements or prohibitions had been awarded.
(4) The head of the agency may exempt a particular
project, contract, or subcontract from this policy upon a finding that special circumstances require an exemption in order
to avert an imminent threat to public health or safety, or to
serve the national security. A finding of “special circumstances” may not be based on the possibility or presence of a
labor dispute concerning the use of contractors or subcontractors who are nonsignatories to, or otherwise do not
adhere to, agreements with one or more labor organizations,
or concerning employees on the project who are not members of or affiliated with a labor organization.
36.203 Government estimate of construction costs.
(a) An independent Government estimate of construction
costs shall be prepared and furnished to the contracting
officer at the earliest practicable time for each proposed contract and for each contract modification anticipated to cost
$100,000 or more. The contracting officer may require an
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estimate when the cost of required work is anticipated to be
less than $100,000. The estimate shall be prepared in as
much detail as though the Government were competing for
award.
(b) When two-step sealed bidding is used, the independent Government estimate shall be prepared when the contract requirements are definitized.
(c) Access to information concerning the Government
estimate shall be limited to Government personnel whose
official duties require knowledge of the estimate. An exception to this rule may be made during contract negotiations to
allow the contracting officer to identify a specialized task
and disclose the associated cost breakdown figures in the
Government estimate, but only to the extent deemed necessary to arrive at a fair and reasonable price. The overall
amount of the Government’s estimate shall not be disclosed
except as permitted by agency regulations.

(c) The Government shall reject an offer if its prices
exceed applicable statutory limitations, unless laws or
agency procedures provide pertinent exemptions. However,
if it is in the Government’s interest, the contracting officer
may include a provision in the solicitation which permits the
award of separate contracts for individual items whose prices
are within or subject to applicable statutory limitations.
(d) The Government shall also reject an offer if its prices
are within statutory limitations only because it is materially
unbalanced. An offer is unbalanced if its prices are significantly less than cost for some work, and overstated for other
work.

36.204 Disclosure of the magnitude of construction
projects.
Advance notices and solicitations shall state the magnitude of the requirement in terms of physical characteristics
and estimated price range. In no event shall the statement of
magnitude disclose the Government’s estimate. Therefore,
the estimated price should be described in terms of one of the
following price ranges:
(a) Less than $25,000.
(b) Between $25,000 and $100,000.
(c) Between $100,000 and $250,000.
(d) Between $250,000 and $500,000.
(e) Between $500,000 and $1,000,000.
(f) Between $1,000,000 and $5,000,000.
(g) Between $5,000,000 and $10,000,000.
(h) More than $10,000,000.

36.207 Pricing fixed-price construction contracts.
(a) Generally, firm-fixed-price contracts shall be used to
acquire construction. They may be priced—
(1) On a lump-sum basis (when a lump sum is paid for
the total work or defined parts of the work),
(2) On a unit-price basis (when a unit price is paid for
a specified quantity of work units), or
(3) Using a combination of the two methods.
(b) Lump-sum pricing shall be used in preference to unit
pricing except when—
(1) Large quantities of work such as grading, paving,
building outside utilities, or site preparation are involved;
(2) Quantities of work, such as excavation, cannot be
estimated with sufficient confidence to permit a lump-sum
offer without a substantial contingency;
(3) Estimated quantities of work required may change
significantly during construction; or
(4) Offerors would have to expend unusual effort to
develop adequate estimates.
(c) Fixed-price contracts with economic price adjustment
may be used if such a provision is customary in contracts for
the type of work being acquired, or when omission of an
adjustment provision would preclude a significant number of
firms from submitting offers or would result in offerors
including unwarranted contingencies in proposed prices.

36.205 Statutory cost limitations.
(a) Contracts for construction shall not be awarded at a
cost to the Government—
(1) In excess of statutory cost limitations, unless applicable limitations can be and are waived in writing for the
particular contract; or
(2) Which, with allowances for Government-imposed
contingencies and overhead, exceeds the statutory authorization.
(b) Solicitations containing one or more items subject to
statutory cost limitations shall state—
(1) The applicable cost limitation for each affected
item in a separate schedule;
(2) That an offer which does not contain separatelypriced schedules will not be considered; and
(3) That the price on each schedule shall include an
approximate apportionment of all estimated direct costs,
allocable indirect costs, and profit.

36.2-2

(FAC 2001–05 (Stay))

36.206 Liquidated damages.
The contracting officer must evaluate the need for liquidated damages in a construction contract in accordance with
11.502 and agency regulations.

36.208 Concurrent performance of firm-fixed-price and
other types of construction contracts.
In view of potential labor and administrative problems,
cost-plus-fixed-fee, price-incentive, or other types of contracts with cost variation or cost adjustment features shall not
be permitted concurrently, at the same work site, with firmfixed-price, lump sum, or unit price contracts except with the
prior approval of the head of the contracting activity.

