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FAC 2005-05 SUMMARY of ITEMS
Federal Acquisition Circular (FAC) 2005-05 amends the
Federal Acquisition Regulation (FAR) as specified below:
Item I—Definition of Information Technology (FAR Case 2004-030)
This interim rule amends FAR 2.101(b) to revise the
definition of “information technology” to reflect the recent
changes to the definition resulting from the enactment of Public
Law 108-199.
The new language at Section 535(b) of Division F of Public
law 108-199 permanently revises the term “information
technology,” which is defined at 40 U.S.C. 11101, to add
“analysis” and “evaluation” and to clarify the term “ancillary
equipment.” This permanent change to the terminology
necessitated this interim rule to amend the FAR.
Replacement pages:

2.1-7 and 2.1-8.

Item II—Documentation Requirement for Limited Sources under
Federal Supply Schedules (FAR Case 2005-004)
On June 18, 2004, DoD, GSA, and NASA published FAR case
1999-603 (69 FR 34231) amending the FAR to incorporate ordering
procedures for orders against Federal Supply Schedules (FSS),
including the documentation requirements for justifying sole
source orders. The rule inadvertently established these
justification and approval requirements for sole source orders
instead of when an ordering activity restricts consideration of
schedule contractors to less than the required number. This rule
corrects that oversight. The final rule also based the content
of the documentation requirements on that in FAR 6.303-2. By
doing so, the rule established some unintentional and
inapplicable content requirements, especially for orders under
the simplified acquisition threshold (SAT). This rule corrects
those unintended changes by establishing the standard for
justifying restricted orders under the SAT and accurately
specifying the justification content for restricted orders above
the SAT. The rule will clarify the procedures for ordering
activities.
Replacement pages:
8.4-8.

Part 8 TOC pp. 8-1 and 8-2; and 8.4-1 thru

i

Item III—Payment Withholding (FAR Case 2004-003)
Contracting officers and contracting officer's
representatives who award or administer Time-and-Materials or
Labor-Hour contracts or orders should be familiar with this
amendment. Also, contractor personnel who are responsible for
managing invoicing for those types of contracts should be aware
of this new requirement. The amendment removes the mandatory
requirement that a contracting officer withhold 5 percent of the
payments due under a time-and-materials contract, unless it is
necessary to withhold payment to protect the Government’s
interest or otherwise prescribed in the contract Schedule. It
requires the use of a contract modification in order to make
payment withholding and, in the event withholding is required,
the contractor is responsible to withhold the amounts from its
billings.
Replacement pages: 14.4-7 and 14.4-8; 32.1-5 thru 32.1-8; 52.2199 thru 52.2-202; and Matrices 52.3-19 and 52.3-20.
Item IV—Confirmation of HUBZone Certification (FAR Case 2005-009)
This interim rule amends FAR 19.703 and the clause at
52.219-9 to clarify that prime contractors must confirm that a
subcontractor representing itself as a Historically Underutilized
Business Zone (HUBZone) small business concern is certified,
consistent with the requirements of 15 U.S.C. 632 et seq., as
amended. This change is expected to increase subcontracting
opportunities for certified HUBZone small business concerns and
ensure accurate reporting of awards to HUBZone small business
concerns under Government contracts.
Replacement pages: 19.7-1 thru 19.7-2.2 (19.7-2.1 and 19.7-2.2
added); 52.2-37 and 52.2-38; and 52.2-93 thru 52.2-96.
Item V—Government Property Rental and Special Tooling
(FAR Case 2002-015)
This final rule amends FAR Parts 45 and 52 to clarify the
basis for determining rental charges for the use of Government
property. The change, which is intended to promote the dual use
of such property, will impact contracting officers and property
administrators responsible for the management of Government
property and contractors that desire to use Government property
for commercial purposes.
Replacement pages: 45.1-3 and 45.1-4; 45.3-3 and 45.3-4; 45.4-1
and 45.4-2; 52.2-281 thru 52.2-286; and Matrices 52.3-25 and
52.3-26.

ii

Item VI—Technical Amendment
An editorial change is made at FAR 4.1102 in order to update
a reference.
Replacement pages:

4.11-1 and 4.11-2.
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SUBPART 2.1—DEFINITIONS
“Federally Funded Research and Development Centers
(FFRDC’s)” means activities that are sponsored under a broad
charter by a Government agency (or agencies) for the purpose
of performing, analyzing, integrating, supporting, and/or
managing basic or applied research and/or development, and
that receive 70 percent or more of their financial support from
the Government; and—
(1) A long-term relationship is contemplated;
(2) Most or all of the facilities are owned or funded by
the Government; and
(3) The FFRDC has access to Government and supplier
data, employees, and facilities beyond that common in a normal contractual relationship.
“Final indirect cost rate” means the indirect cost rate established and agreed upon by the Government and the contractor
as not subject to change. It is usually established after the close
of the contractor’s fiscal year (unless the parties decide upon
a different period) to which it applies. For cost-reimbursement
research and development contracts with educational institutions, it may be predetermined; that is, established for a future
period on the basis of cost experience with similar contracts,
together with supporting data.
“First article” means a preproduction model, initial production sample, test sample, first lot, pilot lot, or pilot models.
“First article testing” means testing and evaluating the first
article for conformance with specified contract requirements
before or in the initial stage of production.
“F.o.b.” means free on board. This term is used in conjunction with a physical point to determine—
(1) The responsibility and basis for payment of freight
charges; and
(2) Unless otherwise agreed, the point where title for
goods passes to the buyer or consignee.
“F.o.b. destination” means free on board at destination;
i.e., the seller or consignor delivers the goods on seller’s or
consignor’s conveyance at destination. Unless the contract
provides otherwise, the seller or consignor is responsible for
the cost of shipping and risk of loss. For use in the clause at
52.247-34, see the definition at 52.247-34(a).
“F.o.b. origin” means free on board at origin; i.e., the seller
or consignor places the goods on the conveyance. Unless the
contract provides otherwise, the buyer or consignee is responsible for the cost of shipping and risk of loss. For use in the
clause at 52.247-29, see the definition at 52.247-29(a).
“F.o.b.”…(For other types of F.o.b., see 47.303).
“Forward pricing rate agreement” means a written agreement negotiated between a contractor and the Government to
make certain rates available during a specified period for use
in pricing contracts or modifications. These rates represent
reasonable projections of specific costs that are not easily estimated for, identified with, or generated by a specific contract,
contract end item, or task. These projections may include rates
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for such things as labor, indirect costs, material obsolescence
and usage, spare parts provisioning, and material handling.
“Forward pricing rate recommendation” means a rate set
unilaterally by the administrative contracting officer for use
by the Government in negotiations or other contract actions
when forward pricing rate agreement negotiations have not
been completed or when the contractor will not agree to a forward pricing rate agreement.
“Freight” means supplies, goods, and transportable
property.
“Full and open competition,” when used with respect to a
contract action, means that all responsible sources are permitted to compete.
“General and administrative (G&A) expense” means any
management, financial, and other expense which is incurred
by or allocated to a business unit and which is for the general
management and administration of the business unit as a
whole. G&A expense does not include those management
expenses whose beneficial or causal relationship to cost
objectives can be more directly measured by a base other than
a cost input base representing the total activity of a business
unit during a cost accounting period.
“Governmentwide acquisition contract (GWAC)” means a
task-order or delivery-order contract for information technology established by one agency for Governmentwide use that
is operated—
(1) By an executive agent designated by the Office of
Management and Budget pursuant to section 5112(e) of the
Clinger-Cohen Act, 40 U.S.C. 1412(e); or
(2) Under a delegation of procurement authority issued
by the General Services Administration (GSA) prior to
August 7, 1996, under authority granted GSA by the Brooks
Act, 40 U.S.C. 759 (repealed by Pub. L. 104-106).
The Economy Act does not apply to orders under a Governmentwide acquisition contract.
“Governmentwide point of entry (GPE)” means the single
point where Government business opportunities greater than
$25,000, including synopses of proposed contract actions,
solicitations, and associated information, can be accessed
electronically by the public. The GPE is located at http://
www.fedbizopps.gov.
“Head of the agency” (see “agency head”).
“Head of the contracting activity” means the official who
has overall responsibility for managing the contracting
activity.
“Historically black college or university” means an institution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense, the National Aeronautics and Space Administration,
and the Coast Guard, the term also includes any nonprofit
research institution that was an integral part of such a college
or university before November 14, 1986.
(FAC 2005–05)
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“HUBZone” means a historically underutilized business
zone that is an area located within one or more qualified census tracts, qualified nonmetropolitan counties, or lands within
the external boundaries of an Indian reservation.
“HUBZone small business concern” means a small business concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the Small Business
Administration.
“Humanitarian or peacekeeping operation” means a military operation in support of the provision of humanitarian or
foreign disaster assistance or in support of a peacekeeping
operation under Chapter VI or VII of the Charter of the United
Nations. The term does not include routine training, force
rotation, or stationing (10 U.S.C. 2302(8) and
41 U.S.C. 259(d)).
“In writing,” “writing,” or “written” means any worded or
numbered expression that can be read, reproduced, and later
communicated, and includes electronically transmitted and
stored information.
“Indirect cost” means any cost not directly identified with
a single final cost objective, but identified with two or more
final cost objectives or with at least one intermediate cost
objective.
“Indirect cost rate” means the percentage or dollar factor
that expresses the ratio of indirect expense incurred in a given
period to direct labor cost, manufacturing cost, or another
appropriate base for the same period (see also “final indirect
cost rate”).
“Ineligible” means excluded from Government contracting (and subcontracting, if appropriate) pursuant to statutory,
Executive order, or regulatory authority other than this regulation (48 CFR Chapter 1) and its implementing and supplementing regulations; for example, pursuant to the DavisBacon Act and its related statutes and implementing regulations, the Service Contract Act, the Equal Employment
Opportunity Acts and Executive orders, the Walsh-Healey
Public Contracts Act, the Buy American Act, or the Environmental Protection Acts and Executive orders.
“Information other than cost or pricing data” means any
type of information that is not required to be certified in accordance with 15.406-2 and is necessary to determine price reasonableness or cost realism. For example, such information
may include pricing, sales, or cost information, and includes
cost or pricing data for which certification is determined inapplicable after submission.
“Information technology” means any equipment, or interconnected system(s) or subsystem(s) of equipment, that is
used in the automatic acquisition, storage, analysis, evaluation, manipulation, management, movement, control, display,
switching, interchange, transmission, or reception of data or
information by the agency.
(1) For purposes of this definition, equipment is used by
an agency if the equipment is used by the agency directly or
is used by a contractor under a contract with the agency that
requires—
2.1-8
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(i) Its use; or
(ii) To a significant extent, its use in the performance
of a service or the furnishing of a product.
(2) The term “information technology” includes computers, ancillary equipment (including imaging peripherals,
input, output, and storage devices necessary for security and
surveillance), peripheral equipment designed to be controlled
by the central processing unit of a computer, software, firmware and similar procedures, services (including support services), and related resources.
(3) The term “information technology” does not include
any equipment that—
(i) Is acquired by a contractor incidental to a contract; or
(ii) Contains imbedded information technology that
is used as an integral part of the product, but the principal
function of which is not the acquisition, storage, analysis,
evaluation, manipulation, management, movement, control,
display, switching, interchange, transmission, or reception of
data or information. For example, HVAC (heating, ventilation, and air conditioning) equipment, such as thermostats or
temperature control devices, and medical equipment where
information technology is integral to its operation, are not
information technology.
“Inherently governmental function” means, as a matter of
policy, a function that is so intimately related to the public
interest as to mandate performance by Government employees. This definition is a policy determination, not a legal determination. An inherently governmental function includes
activities that require either the exercise of discretion in applying Government authority, or the making of value judgments
in making decisions for the Government. Governmental functions normally fall into two categories: the act of governing,
i.e., the discretionary exercise of Government authority, and
monetary transactions and entitlements.
(1) An inherently governmental function involves,
among other things, the interpretation and execution of the
laws of the United States so as to—
(i) Bind the United States to take or not to take some
action by contract, policy, regulation, authorization, order, or
otherwise;
(ii) Determine, protect, and advance United States
economic, political, territorial, property, or other interests by
military or diplomatic action, civil or criminal judicial proceedings, contract management, or otherwise;
(iii) Significantly affect the life, liberty, or property
of private persons;
(iv) Commission, appoint, direct, or control officers
or employees of the United States; or
(v) Exert ultimate control over the acquisition, use,
or disposition of the property, real or personal, tangible or
intangible, of the United States, including the collection, control, or disbursement of Federal funds.
(2) Inherently governmental functions do not normally
include gathering information for or providing advice, opin-
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Subpart 4.11—Central Contractor
Registration
4.1100 Scope.
This subpart prescribes policies and procedures for requiring contractor registration in the Central Contractor Registration (CCR) database, a part of the Business Partner Network
(BPN) to—
(a) Increase visibility of vendor sources (including their
geographical locations) for specific supplies and services; and
(b) Establish a common source of vendor data for the
Government.
4.1101 Definition.
As used in this subpart—
“Agreement” means basic agreement, basic ordering
agreement, or blanket purchase agreement.
4.1102 Policy.
(a) Prospective contractors shall be registered in the CCR
database prior to award of a contract or agreement, except
for—
(1) Purchases that use a Governmentwide commercial
purchase card as both the purchasing and payment mechanism, as opposed to using the purchase card only as a payment
method;
(2) Classified contracts (see 2.101) when registration in
the CCR database, or use of CCR data, could compromise the
safeguarding of classified information or national security;
(3) Contracts awarded by—
(i) Deployed contracting officers in the course of
military operations, including, but not limited to, contingency
operations as defined in 10 U.S.C. 101(a)(13) or humanitarian or peacekeeping operations as defined in
10 U.S.C. 2302(7); or
(ii) Contracting officers in the conduct of emergency
operations, such as responses to natural or environmental
disasters or national or civil emergencies, e.g., Robert T.
Stafford Disaster Relief and Emergency Assistance Act
(42 U.S.C. 5121);
(4) Contracts to support unusual or compelling needs
(see 6.302-2);
(5) Awards made to foreign vendors for work performed
outside the United States, if it is impractical to obtain CCR
registration; and
(6) Micro-purchases that do not use the electronic funds
transfer (EFT) method for payment and are not required to be
reported (see Subpart 4.6).
(b) If practical, the contracting officer shall modify the
contract or agreement awarded under paragraph (a)(3) or
(a)(4) of this section to require CCR registration.
(c) (1) (i) If a contractor has legally changed its business
name, “doing business as” name, or division name (whichever
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is shown on the contract), or has transferred the assets used in
performing the contract, but has not completed the necessary
requirements regarding novation and change-of-name agreements in Subpart 42.12, the contractor shall provide the
responsible contracting officer a minimum of one business
day’s written notification of its intention to change the name
in the CCR database; comply with the requirements of
Subpart 42.12; and agree in writing to the timeline and procedures specified by the responsible contracting officer. The
contractor must provide with the notification sufficient documentation to support the legally changed name.
(ii) If the contractor fails to comply with the requirements of paragraph (g)(1)(i) of the clause at 52.204-7, Central
Contractor Registration, or fails to perform the agreement at
52.204-7(g)(1)(i)(C), and, in the absence of a properly executed novation or change-of-name agreement, the CCR information that shows the contractor to be other than the
contractor indicated in the contract will be considered to be
incorrect information within the meaning of the “Suspension
of Payment” paragraph of the EFT clause of the contract.
(2) The contractor shall not change the name or address
for electronic funds transfer payments (EFT) or manual payments, as appropriate, in the CCR record to reflect an assignee
for the purpose of assignment of claims (see Subpart 32.8,
Assignment of Claims).
(3) Assignees shall be separately registered in the CCR
database. Information provided to the contractor’s CCR
record that indicates payments, including those made by EFT,
to an ultimate recipient other than that contractor will be considered to be incorrect information within the meaning of the
“Suspension of payment” paragraph of the EFT clause of the
contract.
4.1103 Procedures.
(a) Unless the acquisition is exempt under 4.1102, the contracting officer—
(1) Shall verify that the prospective contractor is registered in the CCR database (see paragraph (b) of this section)
before awarding a contract or agreement;
(2) Should use the DUNS number or, if applicable, the
DUNS+4 number, to verify registration—
(i) Via the Internet at http://www.ccr.gov;
(ii) By calling toll-free: 1-888-227-2423, commercial: (269) 961-5757, or Defense Switched Network (DSN)
(used at certain Department of Defense locations): 932-5757;
or
(iii) As otherwise provided by agency procedures;
and
(3) Shall modify a contract or agreement that does not
already include the requirement to be registered in the CCR
database and maintain registration until final payment, and
whose period of performance extends beyond
December 31, 2003—
4.11-1
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(i) To incorporate, as appropriate, the clause at
52.204-7, Central Contractor Registration, and its Alternate I,
or, for a contract for commercial items, an addendum to
52.212-4, Contract Terms and Conditions—Commercial
Items, that requires the contractor to be registered in the CCR
database by December 31, 2003, and maintain registration
until final payment; and
(ii) In sufficient time to permit CCR registration by
December 31, 2003.
(b) Need not verify registration before placing an order or
call if the contract or agreement includes the clause at
52.204-7, or 52.212-4(t), or a similar agency clause.
(c) If the contracting officer, when awarding a contract or
agreement, determines that a prospective contractor is not registered in the CCR database and an exception to the registration requirements for the award does not apply (see 4.1102),
the contracting officer shall—
(1) If the needs of the requiring activity allow for a
delay, make award after the apparently successful offeror has
registered in the CCR database. The contracting officer shall
advise the offeror of the number of days it will be allowed to
become registered. If the offeror does not become registered
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by the required date, the contracting officer shall award to the
next otherwise successful registered offeror following the
same procedures (i.e., if the next apparently successful offeror
is not registered, the contracting officer shall advise the offeror of the number of days it will be allowed to become
registered, etc.); or
(2) If the needs of the requiring activity do not allow for
a delay, proceed to award to the next otherwise successful registered offeror, provided that written approval is obtained at
one level above the contracting officer.
(d) Agencies shall protect against improper disclosure of
contractor CCR information.
(e) The contracting officer shall, on contractual documents
transmitted to the payment office, provide the DUNS number,
or, if applicable, the DUNS+4, in accordance with agency
procedures.
4.1104 Solicitation provision and contract clauses.
Except as provided in 4.1102(a), use the clause at 52.204-7,
Central Contractor Registration, in solicitations and contracts.
If modifying a contract or an agreement to require registration, use the clause with its Alternate I.
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Subpart 8.4—Federal Supply Schedules
8.401 Definitions.
As used in this subpart—
“Ordering activity” means an activity that is authorized to
place orders, or establish blanket purchase agreements (BPA),
against the General Services Administration’s (GSA) Multiple Award Schedule contracts. A list of eligible ordering activities is available at http://www.gsa.gov/schedules (click “For
Customers Ordering from Schedules” and then “Eligibility to
Use GSA Sources”).
“Multiple Award Schedule (MAS)” means contracts
awarded by GSA or the Department of Veterans Affairs (VA)
for similar or comparable supplies, or services, established
with more than one supplier, at varying prices. The primary
statutory authorities for the MAS program are Title III of the
Federal Property and Administrative Services Act of 1949 (41
U.S.C. 251, et seq.) and Title 40 U.S.C. 501, Services for
Executive Agencies.
“Requiring agency” means the agency needing the supplies or services.
“Schedules e-Library” means the on-line source for GSA
and VA Federal Supply Schedule contract award information.
Schedules e-Library may be accessed at http://www.gsa.gov/
elibrary.
“Special Item Number (SIN)” means a group of generically similar (but not identical) supplies or services that are
intended to serve the same general purpose or function.
8.402 General.
(a) The Federal Supply Schedule program is also known as
the GSA Schedules Program or the Multiple Award Schedule
Program. The Federal Supply Schedule program is directed
and managed by GSA and provides Federal agencies (see
8.002) with a simplified process for obtaining commercial
supplies and services at prices associated with volume buying. Indefinite delivery contracts are awarded to provide supplies and services at stated prices for given periods of time.
GSA may delegate certain responsibilities to other agencies
(e.g., GSA has delegated authority to the VA to procure medical supplies under the VA Federal Supply Schedules program). Orders issued under the VA Federal Supply Schedule
program are covered by this subpart. Additionally, the Department of Defense (DoD) manages similar systems of scheduletype contracting for military items; however, DoD systems are
not covered by this subpart.
(b) GSA schedule contracts require all schedule contractors to publish an “Authorized Federal Supply Schedule
Pricelist” (pricelist). The pricelist contains all supplies and
services offered by a schedule contractor. In addition, each
pricelist contains the pricing and the terms and conditions pertaining to each Special Item Number that is on schedule. The
schedule contractor is required to provide one copy of its
pricelist to any ordering activity upon request. Also, a copy of
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the pricelist may be obtained from the Federal Supply Service
by
submitting
a
written
e-mail
request
to
schedules.infocenter@gsa.gov or by telephone at
1-800-488-3111. This subpart, together with the pricelists,
contain necessary information for placing delivery or task
orders with schedule contractors. In addition, the GSA schedule contracting office issues Federal Supply Schedules publications that contain a general overview of the Federal Supply
Schedule (FSS) program and address pertinent topics. Ordering activities may request copies of schedules publications by
contacting the Centralized Mailing List Service through the
Internet at http://www.gsa.gov/cmls, submitting written email requests to CMLS@gsa.gov; or by completing GSA
Form 457, FSS Publications Mailing List Application, and
mailing it to the GSA Centralized Mailing List Service (7SM),
P.O. Box 6477, Fort Worth, TX 76115. Copies of GSA
Form 457 may also be obtained from the above-referenced
points of contact.
(c)(1) GSA offers an on-line shopping service called “GSA
Advantage!” through which ordering activities may place
orders against Schedules. (Ordering activities may also use
GSA Advantage! to place orders through GSA’s Global Supply System, a GSA wholesale supply source, formerly known
as “GSA Stock” or the “Customer Supply Center.”
FAR Subpart 8.4 is not applicable to orders placed through the
GSA Global Supply System.) Ordering activities may access
GSA Advantage! through the GSA Federal Supply Service
Home Page (http://www.gsa.gov/fss) or the GSA Federal Supply Schedule Home Page at http://www.gsa.gov/schedules.
(2) GSA Advantage! enables ordering activities to
search specific information (i.e., national stock number, part
number, common name), review delivery options, place
orders directly with Schedule contractors and pay for orders
using the Governmentwide commercial purchase card.
(d) “e-Buy,” GSA’s electronic Request for Quotation
(RFQ) system, is a part of a suite of on-line tools which complement GSA Advantage!. E-Buy allows ordering activities to
post requirements, obtain quotes, and issue orders electronically. Ordering activities may access e-Buy at http://
www.ebuy.gsa.gov. For more information or assistance on
either GSA Advantage! or e-Buy, contact GSA at Internet email address gsa.advantage@gsa.gov.
(e) For more information or assistance regarding the Federal Supply Schedule Program, review the following website:
http://www.gsa.gov/schedules. Additionally, for on-line training courses regarding the Schedules Program, review the following website: http://fsstraining.gsa.gov.
(f) For administrative convenience, an ordering activity
contracting officer may add items not on the Federal Supply
Schedule (also referred to as open market items) to a Federal
Supply Schedule blanket purchase agreement (BPA) or an
individual task or delivery order only if—
(1) All applicable acquisition regulations pertaining to
the purchase of the items not on the Federal Supply Schedule
8.4-1
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have been followed (e.g., publicizing (Part 5), competition
requirements (Part 6), acquisition of commercial items
(Part 12), contracting methods (Parts 13, 14, and 15), and
small business programs (Part 19));
(2) The ordering activity contracting officer has determined the price for the items not on the Federal Supply Schedule is fair and reasonable;
(3) The items are clearly labeled on the order as items
not on the Federal Supply Schedule; and
(4) All clauses applicable to items not on the Federal
Supply Schedule are included in the order.
8.403 Applicability.
(a) Procedures in this subpart apply to—
(1) Individual orders for supplies or services placed
against Federal Supply Schedules contracts; and
(2) BPAs established against Federal Supply Schedule
contracts.
(b) GSA may establish special ordering procedures for a
particular schedule. In this case, that schedule will specify
those special ordering procedures. Unless otherwise noted,
special ordering procedures established for a Federal Supply
Schedule take precedence over the procedures in 8.405.
(c) In accordance with section 1427(b) of Public Law 108136, for requirements that substantially or to a dominant
extent specify performance of architect-engineer services (as
defined in 2.101), agencies—
(1) Shall use the procedures at Subpart 36.6; and
(2) Shall not place orders for such requirements under a
Federal Supply Schedule.
8.404 Use of Federal Supply Schedules.
(a) General. Parts 13 (except 13.303-2(c)(3)), 14, 15, and
19 (except for the requirement at 19.202-1(e)(1)(iii)) do not
apply to BPAs or orders placed against Federal Supply Schedules contracts (but see 8.405-5). BPAs and orders placed
against a MAS, using the procedures in this subpart, are considered to be issued using full and open competition (see
6.102(d)(3)). Therefore, when establishing a BPA (as authorized by 13.303-2(c)(3)), or placing orders under Federal Supply Schedule contracts using the procedures of 8.405, ordering
activities shall not seek competition outside of the Federal
Supply Schedules or synopsize the requirement.
(b) The contracting officer, when placing an order or establishing a BPA, is responsible for applying the regulatory and
statutory requirements applicable to the agency for which the
order is placed or the BPA is established. The requiring agency
shall provide the information on the applicable regulatory and
statutory requirements to the contracting officer responsible
for placing the order.
(c) Acquisition planning. Orders placed under a Federal
Supply Schedule contract—
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(1) Are not exempt from the development of acquisition
plans (see Subpart 7.1), and an information technology acquisition strategy (see Part 39);
(2) Must comply with all FAR requirements for a bundled contract when the order meets the definition of “bundled
contract” (see 2.101(b)); and
(3) Must, whether placed by the requiring agency, or on
behalf of the requiring agency, be consistent with the requiring agency’s statutory and regulatory requirements applicable
to the acquisition of the supply or service.
(d) Pricing. Supplies offered on the schedule are listed at
fixed prices. Services offered on the schedule are priced either
at hourly rates, or at a fixed price for performance of a specific
task (e.g., installation, maintenance, and repair). GSA has
already determined the prices of supplies and fixed-price services, and rates for services offered at hourly rates, under
schedule contracts to be fair and reasonable. Therefore, ordering activities are not required to make a separate determination of fair and reasonable pricing, except for a price
evaluation as required by 8.405-2(d). By placing an order
against a schedule contract using the procedures in 8.405, the
ordering activity has concluded that the order represents the
best value (as defined in FAR 2.101) and results in the lowest
overall cost alternative (considering price, special features,
administrative costs, etc.) to meet the Government’s needs.
Although GSA has already negotiated fair and reasonable
pricing, ordering activities may seek additional discounts
before placing an order (see 8.405-4).
8.405 Ordering procedures for Federal Supply Schedules.
Ordering activities shall use the ordering procedures of this
section when placing an order or establishing a BPA for supplies or services. The procedures in this section apply to all
schedules.
8.405-1 Ordering procedures for supplies, and services
not requiring a statement of work.
(a) Ordering activities shall use the procedures of this subsection when ordering supplies and services that are listed in
the schedules contracts at a fixed price for the performance of a
specific task, where a statement of work is not required
(e.g., installation, maintenance, and repair).
(b) Orders at or below the micro-purchase threshold.
Ordering activities may place orders at, or below, the micropurchase threshold with any Federal Supply Schedule contractor that can meet the agency’s needs. Although not
required to solicit from a specific number of schedule contractors, ordering activities should attempt to distribute orders
among contractors.
(c) Orders exceeding the micro-purchase threshold but not
exceeding the maximum order threshold. Ordering activities
shall place orders with the schedule contractor that can provide the supply or service that represents the best value. Before
placing an order, an ordering activity shall consider reason-
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ably available information about the supply or service offered
under MAS contracts by surveying at least three schedule contractors through the GSA Advantage! on-line shopping service, or by reviewing the catalogs or pricelists of at least three
schedule contractors (see 8.405-5). In addition to price, when
determining best value, the ordering activity may consider,
among other factors, the following:
(1) Past performance.
(2) Special features of the supply or service required for
effective program performance.
(3) Trade-in considerations.
(4) Probable life of the item selected as compared with
that of a comparable item.
(5) Warranty considerations.
(6) Maintenance availability.
(7) Environmental and energy efficiency considerations.
(8) Delivery terms.
(d) Orders exceeding the maximum order threshold. Each
schedule contract has a maximum order threshold established
on a SIN-by-SIN basis. Although a price reduction may be
sought at any time, this threshold represents the point where,
given the dollar value of the potential order, the ordering activity shall seek a price reduction. In addition to following the
procedures in paragraph (c) of this section and before placing
an order that exceeds the maximum order threshold or establishing a BPA (see 8.405-3), ordering activities shall—
(1) Review the pricelists of additional schedule contractors (the GSA Advantage! on-line shopping service can be
used to facilitate this review);
(2) Based upon the initial evaluation, seek price reductions from the schedule contractor(s) considered to offer the
best value (see 8.404(d)); and
(3) After seeking price reductions (see 8.405-4), place
the order with the schedule contractor that provides the best
value. If further price reductions are not offered, an order may
still be placed.
(e) Minimum documentation. The ordering activity shall
document—
(1) The schedule contracts considered, noting the contractor from which the supply or service was purchased;
(2) A description of the supply or service purchased;
and
(3) The amount paid.
8.405-2 Ordering procedures for services requiring a
statement of work.
(a) General. Ordering activities shall use the procedures in
this subsection when ordering services priced at hourly rates
as established by the schedule contracts. The applicable services will be identified in the Federal Supply Schedule publications and the contractor’s pricelists.
(b) Statements of Work (SOWs). All Statements of Work
shall include the work to be performed; location of work;
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period of performance; deliverable schedule; applicable performance standards; and any special requirements
(e.g., security clearances, travel, special knowledge). To the
maximum extent practicable, agency requirements shall be
performance-based statements (see Subpart 37.6).
(c) Request for Quotation procedures. The ordering activity must provide the Request for Quotation (RFQ), which
includes the statement of work and evaluation criteria
(e.g., experience and past performance), to schedule contractors that offer services that will meet the agency’s needs. The
RFQ may be posted to GSA’s electronic RFQ system, e-Buy
(see 8.402(d)).
(1) Orders at, or below, the micro-purchase threshold.
Ordering activities may place orders at, or below, the micropurchase threshold with any Federal Supply Schedule contractor that can meet the agency’s needs. The ordering activity
should attempt to distribute orders among contractors.
(2) For orders exceeding the micro-purchase threshold, but not exceeding the maximum order threshold.(i) The
ordering activity shall develop a statement of work, in accordance with 8.405-2(b).
(ii) The ordering activity shall provide the RFQ
(including the statement of work and evaluation criteria) to at
least three schedule contractors that offer services that will
meet the agency’s needs.
(iii) The ordering activity should request that contractors submit firm-fixed prices to perform the services identified in the statement of work.
(3) For proposed orders exceeding the maximum order
threshold or when establishing a BPA. In addition to meeting
the requirements of 8.405-2(c)(2), the ordering activity
shall—
(i) Provide the RFQ (including the statement of work
and evaluation criteria) to additional schedule contractors that
offer services that will meet the needs of the ordering activity.
When determining the appropriate number of additional
schedule contractors, the ordering activity may consider,
among other factors, the following:
(A) The complexity, scope and estimated value of
the requirement.
(B) The market search results.
(ii) Seek price reductions.
(4) The ordering activity shall provide the RFQ (including the statement of work and the evaluation criteria) to any
schedule contractor who requests a copy of it.
(d) Evaluation. The ordering activity shall evaluate all
responses received using the evaluation criteria provided to
the schedule contractors. The ordering activity is responsible
for considering the level of effort and the mix of labor proposed to perform a specific task being ordered, and for determining that the total price is reasonable. Place the order, or
establish the BPA, with the schedule contractor that represents
the best value (see 8.404(d)). After award, ordering activities
should provide timely notification to unsuccessful offerors. If
8.4-3
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an unsuccessful offeror requests information on an award that
was based on factors other than price alone, a brief explanation of the basis for the award decision shall be provided.
(e) Minimum documentation. The ordering activity shall
document—
(1) The schedule contracts considered, noting the contractor from which the service was purchased;
(2) A description of the service purchased;
(3) The amount paid;
(4) The evaluation methodology used in selecting the
contractor to receive the order;
(5) The rationale for any tradeoffs in making the selection;
(6) The price reasonableness determination required by
paragraph (d) of this subsection; and
(7) The rationale for using other than—
(i) A firm-fixed price order; or
(ii) A performance-based order.
8.405-3 Blanket purchase agreements (BPAs).
(a)(1) Establishment. Ordering activities may establish
BPAs under any schedule contract to fill repetitive needs for
supplies or services. BPAs may be established with one or
more schedule contractors. The number of BPAs to be established is within the discretion of the ordering activity establishing the BPAs and should be based on a strategy that is
expected to maximize the effectiveness of the BPA(s). In
determining how many BPAs to establish, consider—
(i) The scope and complexity of the requirement(s);
(ii) The need to periodically compare multiple technical approaches or prices;
(iii) The administrative costs of BPAs; and
(iv) The technical qualifications of the schedule
contractor(s).
(2) Establishment of a single BPA, or multiple BPAs,
shall be made using the same procedures outlined in 8.405-1 or
8.405-2. BPAs shall address the frequency of ordering, invoicing, discounts, requirements (e.g. estimated quantities, work
to be performed), delivery locations, and time.
(3) When establishing multiple BPAs, the ordering
activity shall specify the procedures for placing orders under
the BPAs.
(4) Establishment of a multi-agency BPA against a Federal Supply Schedule contract is permitted if the multi-agency
BPA identifies the participating agencies and their estimated
requirements at the time the BPA is established.
(b) Ordering from BPAs—(1) Single BPA. If the ordering
activity establishes one BPA, authorized users may place the
order directly under the established BPA when the need for the
supply or service arises.
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(2) Multiple BPAs. If the ordering activity establishes
multiple BPAs, before placing an order exceeding the micropurchase threshold, the ordering activity shall—
(i) Forward the requirement, or statement of work
and the evaluation criteria, to an appropriate number of BPA
holders, as established in the BPA ordering procedures; and
(ii) Evaluate the responses received, make a best
value determination (see 8.404(d)), and place the order with
the BPA holder that represents the best value.
(3) BPAs for hourly rate services. If the BPA is for
hourly rate services, the ordering activity shall develop a statement of work for requirements covered by the BPA. All orders
under the BPA shall specify a price for the performance of the
tasks identified in the statement of work.
(c) Duration of BPAs. BPAs generally should not exceed
five years in length, but may do so to meet program requirements. Contractors may be awarded BPAs that extend beyond
the current term of their GSA Schedule contract, so long as
there are option periods in their GSA Schedule contract that, if
exercised, will cover the BPA’s period of performance.
(d) Review of BPAs.(1) The ordering activity that established the BPA shall review it at least once a year to determine
whether—
(i) The schedule contract, upon which the BPA was
established, is still in effect;
(ii) The BPA still represents the best value (see
8.404(d)); and
(iii) Estimated quantities/amounts have been
exceeded and additional price reductions can be obtained.
(2) The ordering activity shall document the results of its
review.
8.405-4 Price reductions.
In addition to seeking price reductions before placing an
order exceeding the maximum order threshold (see
8.405-1(d)), or in conjunction with the annual BPA review,
there may be other reasons to request a price reduction. For
example, ordering activities should seek a price reduction
when the supply or service is available elsewhere at a lower
price, or when establishing a BPA to fill recurring requirements. The potential volume of orders under BPAs, regardless
of the size of individual orders, offers the opportunity to secure
greater discounts. Schedule contractors are not required to
pass on to all schedule users a price reduction extended only to
an individual ordering activity for a specific order.
8.405-5 Small business.
(a) Although the mandatory preference programs of
Part 19 do not apply, orders placed against schedule contracts
may be credited toward the ordering activity’s small business
goals. For purposes of reporting an order placed with a small
business schedule contractor, an ordering agency may only
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take credit if the awardee meets a size standard that corresponds to the work performed. Ordering activities should rely
on the small business representations made by schedule contractors at the contract level.
(b) Ordering activities may consider socio-economic status when identifying contractor(s) for consideration or competition for award of an order or BPA. At a minimum, ordering
activities should consider, if available, at least one small business, veteran-owned small business, service disabled veteranowned small business, HUBZone small business, womenowned small business, or small disadvantaged business schedule contractor(s). GSA Advantage! and Schedules e-Library at
http://www.gsa.gov/fss contain information on the small business representations of Schedule contractors.
(c) For orders exceeding the micro-purchase threshold,
ordering activities should give preference to the items of small
business concerns when two or more items at the same delivered price will satisfy the requirement.
8.405-6 Limited sources justification and approval.
(a) Orders placed under Federal Supply Schedules are
exempt from the requirements in Part 6. However, an ordering
activity must justify its action when restricting consideration
of schedule contractors to fewer than required in 8.405-1 or
8.405-2.
(b) Circumstances that may justify restriction include—
(1) Only one source is capable of responding due to the
unique or specialized nature of the work;
(2) The new work is a logical follow-on to an original
Federal Supply Schedule order provided that the original
order was placed in accordance with the applicable Federal
Supply Schedule ordering procedures. The original order
must not have been previously issued under sole source or
limited source procedures;
(3) The item is peculiar to one manufacturer. A brand
name item, whether available on one or more schedule contracts, is an item peculiar to one manufacturer; or
(4) An urgent and compelling need exists, and following the ordering procedures would result in unacceptable
delays.
(c) When an ordering activity restricts consideration of
schedule contractors to fewer than that required in 8.405-1 or
8.405-2, the ordering activity shall procure such requirements
under this subpart only if the need to do so is justified in writing and approved at the levels specified in paragraphs (d) and
(f) of this subsection.
(d) Orders exceeding the micro-purchase threshold, but
not exceeding the simplified acquisition threshold as defined
in 2.101. For proposed orders exceeding the micro-purchase
threshold, but not exceeding the simplified acquisition threshold, the ordering activity contracting officer shall document
the circumstances when restricting consideration of schedule
contractors to fewer than required in 8.405-1 or 8.405-2.
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(e) Orders exceeding the simplified acquisition threshold.
(1) For proposed orders exceeding the simplified acquisition
threshold, the requiring activity shall assist the ordering activity contracting officer in the preparation of the justification.
The justification shall cite that the acquisition is conducted
under the authority of the Multiple Award Schedule Program
(see 8.401).
(2) As a minimum, each justification shall include the
following information:
(i) Identification of the agency and the contracting
activity, and specific identification of the document as a “Limited Source Justification.”
(ii) Nature and/or description of the action being
approved.
(iii) A description of the supplies or services required
to meet the agency’s needs (including the estimated value).
(iv) Identification of the justification rationale (see
8.405-6(b)) and, if applicable, a demonstration of the proposed contractor’s unique qualifications to provide the
required supply or service.
(v) A determination by the ordering activity contracting officer that the order represents the best value consistent with 8.404(d).
(vi) A description of the market research conducted
among schedule holders and the results or a statement of the
reason market research was not conducted.
(vii) Any other facts supporting the justification.
(viii) A statement of the actions, if any, the agency
may take to remove or overcome any barriers that preclude the
agency from meeting the requirements of 8.405-1 and 8.4052 before any subsequent acquisition for the supplies or services is made.
(ix) The ordering activity contracting officer’s certification that the justification is accurate and complete to the
best of the contracting officer’s knowledge and belief.
(x) Evidence that any supporting data that is the
responsibility of technical or requirements personnel (e.g.,
verifying the Government’s minimum needs or requirements
or other rationale for limited sources) and which form a basis
for the justification have been certified as complete and accurate by the technical or requirements personnel.
(f) Justification approvals. (1) For proposed orders
exceeding the simplified acquisition threshold, but not
exceeding $500,000, the ordering activity contracting
officer’s certification that the justification is accurate and
complete to the best of the ordering activity contracting
officer’s knowledge and belief will serve as approval, unless
a higher approval level is established in accordance with
agency procedures.
(2) For a proposed order exceeding $500,000, but not
exceeding $10 million, the justification must be approved by
the competition advocate of the activity placing the order, or
8.4-5
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by an official named in paragraph (f)(3) or (f)(4) of this subsection. This authority is not delegable.
(3) For a proposed order exceeding $10 million, but not
exceeding $50 million (or, for DoD, NASA, and the Coast
Guard, not exceeding $75 million), the justification must be
approved by—
(i) The head of the procuring activity placing the
order;
(ii) A designee who—
(A) If a member of the armed forces, is a general
or flag officer;
(B) If a civilian, is serving in a position in a grade
above GS-15 under the General Schedule (or in a comparable
or higher position under another schedule); or
(iii) An official named in paragraph (f)(4) of this subsection.
(4) For a proposed order exceeding $50 million (or, for
DoD, NASA, and the Coast Guard, over $75 million), the justification must be approved by the senior procurement executive of the agency placing the order. This authority is not
delegable, except in the case of the Under Secretary of
Defense for Acquisition, Technology, and Logistics, acting as
the senior procurement executive for the Department of
Defense.
8.405-7 Payment.
Agencies may make payments for oral or written orders by
any authorized means, including the Governmentwide commercial purchase card.
8.406 Ordering activity responsibilities.
8.406-1 Order placement.
Ordering activities may place orders orally (except for services requiring a statement of work (SOW)) or use Optional
Form 347, an agency-prescribed form, or an established electronic communications format to order supplies or services
from schedule contracts. The ordering activity shall place an
order directly with the contractor in accordance with the terms
and conditions of the pricelists (see 8.402(b)). Prior to placement of the order, the ordering activity shall ensure that the
regulatory and statutory requirements of the requiring agency
have been applied. Orders shall include the following information in addition to any information required by the schedule
contract:
(a) Complete shipping and billing addresses.
(b) Contract number and date.
(c) Agency order number.
(d) F.o.b. delivery point; i.e., origin or destination.
(e) Discount terms.
(f) Delivery time or period of performance.
(g) Special item number or national stock number.
8.4-6
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(h) A statement of work for services, when required, or a
brief, complete description of each item (when ordering by
model number, features and options such as color, finish, and
electrical characteristics, if available, must be specified).
(i) Quantity and any variation in quantity.
(j) Number of units.
(k) Unit price.
(l) Total price of order.
(m) Points of inspection and acceptance.
(n) Other pertinent data; e.g., delivery instructions or
receiving hours and size-of-truck limitation.
(o) Marking requirements.
(p) Level of preservation, packaging, and packing.
8.406-2 Inspection and acceptance.
(a) Supplies. (1) Consignees shall inspect supplies at destination except when—
(i) The schedule contract indicates that mandatory
source inspection is required by the schedule contracting
agency; or
(ii) A schedule item is covered by a product description, and the ordering activity determines that the schedule
contracting agency’s inspection assistance is needed (based
on the ordering volume, the complexity of the supplies, or the
past performance of the supplier).
(2) When the schedule contracting agency performs the
inspection, the ordering activity will provide two copies of the
order specifying source inspection to the schedule contracting
agency. The schedule contracting agency will notify the ordering activity of acceptance or rejection of the supplies.
(3) Material inspected at source by the schedule contracting agency, and determined to conform with the product
description of the schedule, shall not be reinspected for the
same purpose. The consignee shall limit inspection to kind,
count, and condition on receipt.
(4) Unless otherwise provided in the schedule contract,
acceptance is conclusive, except as regards latent defects,
fraud, or such gross mistakes as amount to fraud.
(b) Services. The ordering activity has the right to inspect
all services in accordance with the contract requirements and
as called for by the order. The ordering activity shall perform
inspections and tests as specified in the order’s quality assurance surveillance plan in a manner that will not unduly delay
the work.
8.406-3 Remedies for nonconformance.
(a) If a contractor delivers a supply or service, but it does
not conform to the order requirements, the ordering activity
shall take appropriate action in accordance with the inspection
and acceptance clause of the contract, as supplemented by the
order.
(b) If the contractor fails to perform an order, or take appropriate corrective action, the ordering activity may terminate
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the order for cause or modify the order to establish a new
delivery date (after obtaining consideration, as appropriate).
Ordering activities shall follow the procedures at 8.406-4
when terminating an order for cause.
8.406-4 Termination for cause.
(a)(1) An ordering activity contracting officer may terminate individual orders for cause. Termination for cause shall
comply with FAR 12.403, and may include charging the contractor with excess costs resulting from repurchase.
(2) The schedule contracting office shall be notified of
all instances where an ordering activity contracting officer has
terminated for cause an individual order to a Federal Supply
Schedule contractor, or if fraud is suspected.
(b) If the contractor asserts that the failure was excusable,
the ordering activity contracting officer shall follow the procedures at 8.406-6, as appropriate.
(c) If the contractor is charged excess costs, the following
apply:
(1) Any repurchase shall be made at as low a price as
reasonable, considering the quality required by the Government, delivery requirement, and administrative expenses.
Copies of all repurchase orders, except the copy furnished to
the contractor or any other commercial concern, shall include
the notation:
Repurchase against the account of __________ [insert
contractor's name] under Order __________ [insert number]
under Contract __________ [insert number].

(2) When excess costs are anticipated, the ordering
activity may withhold funds due the contractor as offset security. Ordering activities shall minimize excess costs to be
charged against the contractor and collect or set-off any excess
costs owed.
(3) If an ordering activity is unable to collect excess
repurchase costs, it shall notify the schedule contracting office
after final payment to the contractor.
(i) The notice shall include the following information about the terminated order:
(A) Name and address of the contractor.
(B) Schedule, contract, and order number.
(C) National stock or special item number(s), and
a brief description of the item(s).
(D) Cost of schedule items involved.
(E) Excess costs to be collected.
(F) Other pertinent data.
(ii) The notice shall also include the following information about the purchase contract:
(A) Name and address of the contractor.
(B) Item repurchase cost.
(C) Repurchase order number and date of
payment.
(D) Contract number, if any.
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(E) Other pertinent data.
(d) Only the schedule contracting officer may modify the
contract to terminate for cause any, or all, supplies or services
covered by the schedule contract. If the schedule contracting
officer has terminated any supplies or services covered by the
schedule contract, no further orders may be placed for those
items. Orders placed prior to termination for cause shall be
fulfilled by the contractor, unless terminated for the convenience of the Government by the ordering activity contracting
officer.
8.406-5 Termination for the Government’s convenience.
(a) An ordering activity contracting officer may terminate
individual orders for the Government’s convenience. Terminations for the Government’s convenience shall comply with
FAR 12.403.
(b) Before terminating orders for the Government’s convenience, the ordering activity contracting officer shall endeavor
to enter into a “no cost” settlement agreement with the
contractor.
(c) Only the schedule contracting officer may modify the
schedule contract to terminate any, or all, supplies or services
covered by the schedule contract for the Government’s
convenience.
8.406-6 Disputes.
(a) Disputes pertaining to the performance of orders under
a schedule contract. (1) Under the Disputes clause of the
schedule contract, the ordering activity contracting officer
may—
(i) Issue final decisions on disputes arising from performance of the order (but see paragraph (b) of this section);
or
(ii) Refer the dispute to the schedule contracting
officer.
(2) The ordering activity contracting officer shall notify
the schedule contracting officer promptly of any final
decision.
(b) Disputes pertaining to the terms and conditions of
schedule contracts. The ordering activity contracting officer
shall refer all disputes that relate to the contract terms and conditions to the schedule contracting officer for resolution under
the Disputes clause of the contract and notify the schedule
contractor of the referral.
(c) Appeals. Contractors may appeal final decisions to
either the Board of Contract Appeals servicing the agency that
issued the final decision or the U.S. Court of Federal Claims.
(d) Alternative dispute resolution. The contracting officer
should use the alternative dispute resolution (ADR) procedures, to the maximum extent practicable (see 33.204 and
33.214).
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Subpart 19.7—The Small Business
Subcontracting Program
19.701 Definitions.
As used in this subpart—
“Commercial plan” means a subcontracting plan (including goals) that covers the offeror’s fiscal year and that applies
to the entire production of commercial items sold by either the
entire company or a portion thereof (e.g., division, plant, or
product line).
“Failure to make a good faith effort to comply with the subcontracting plan” means willful or intentional failure to perform in accordance with the requirements of the
subcontracting plan, or willful or intentional action to frustrate the plan.
“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option periods), applies to a specific contract, and has goals that are based
on the offeror’s planned subcontracting in support of the specific contract, except that indirect costs incurred for common
or joint purposes may be allocated on a prorated basis to the
contract.
“Master plan” means a subcontracting plan that contains
all the required elements of an individual contract plan, except
goals, and may be incorporated into individual contract plans,
provided the master plan has been approved.
“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into by
a Government prime contractor or subcontractor calling for
supplies and/or services required for performance of the contract, contract modification, or subcontract.
19.702 Statutory requirements.
Any contractor receiving a contract for more than the simplified acquisition threshold must agree in the contract that
small business, veteran-owned small business, service-disabled veteran-owned small business, HUBZone small business, small disadvantaged business, and women-owned small
business concerns will have the maximum practicable opportunity to participate in contract performance consistent with
its efficient performance. It is further the policy of the United
States that its prime contractors establish procedures to ensure
the timely payment of amounts due pursuant to the terms of
their subcontracts with small business, veteran-owned small
business, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business, and
women-owned small business concerns.
(a) Except as stated in paragraph (b) of this section,
Section 8(d) of the Small Business Act (15 U.S.C. 637(d))
imposes the following requirements regarding subcontracting
with small businesses and small business subcontracting
plans:
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(1) In negotiated acquisitions, each solicitation of offers
to perform a contract or contract modification, that individually is expected to exceed $500,000 ($1,000,000 for construction) and that has subcontracting possibilities, shall require
the apparently successful offeror to submit an acceptable subcontracting plan. If the apparently successful offeror fails to
negotiate a subcontracting plan acceptable to the contracting
officer within the time limit prescribed by the contracting
officer, the offeror will be ineligible for award.
(2) In sealed bidding acquisitions, each invitation for
bids to perform a contract or contract modification, that individually is expected to exceed $500,000 ($1,000,000 for construction) and that has subcontracting possibilities, shall
require the bidder selected for award to submit a subcontracting plan. If the selected bidder fails to submit a plan within the
time limit prescribed by the contracting officer, the bidder will
be ineligible for award.
(b) Subcontracting plans (see paragraphs (a)(1) and (2) of
this section) are not required—
(1) From small business concerns;
(2) For personal services contracts;
(3) For contracts or contract modifications that will be
performed entirely outside of the United States and its outlying areas; or
(4) For modifications to contracts within the general
scope of the contract that do not contain the clause at
52.219-8, Utilization of Small Business Concerns (or equivalent prior clauses; e.g., contracts awarded before the enactment of Public Law 95-507).
(c) As stated in 15 U.S.C. 637(d)(8), any contractor or subcontractor failing to comply in good faith with the requirements of the subcontracting plan is in material breach of its
contract. Further, 15 U.S.C. 637(d)(4)(F) directs that a contractor’s failure to make a good faith effort to comply with the
requirements of the subcontracting plan shall result in the
imposition of liquidated damages.
(d) As authorized by 15 U.S.C. 637(d)(11), certain costs
incurred by a mentor firm in providing developmental assistance to a protégé firm under the Department of Defense Pilot
Mentor-Protégé Program, may be credited as if they were subcontract awards to a protégé firm for the purpose of determining whether the mentor firm attains the applicable goals under
any subcontracting plan entered into with any executive
agency. However, the mentor-protégé agreement must have
been approved by the Director, Small and Disadvantaged
Business Utilization of the cognizant DoD military department or defense agency, before developmental assistance
costs may be credited against subcontract goals. A list of
approved agreements may be obtained at http://
www.acq.osd.mil/sadbu/mentor_protege/ or by calling (703)
588-8631.
(FAC 2005–05)
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19.703 Eligibility requirements for participating in the
program.
(a) To be eligible as a subcontractor under the program, a
concern must represent itself as a small business, veteranowned small business, service-disabled veteran-owned small
business, HUBZone small business, small disadvantaged
business, or woman-owned small business concern.
(1) To represent itself as a small business, veteranowned small business, service-disabled veteran-owned small
business, HUBZone small business, or woman-owned small
business concern, a concern must meet the appropriate definition (see 2.101 and 19.001).
(2) In connection with a subcontract, or a requirement
for which the apparently successful offeror received an evaluation credit for proposing one or more SDB subcontractors,
the contracting officer or the SBA may protest the disadvantaged status of a proposed subcontractor. Such protests will be
processed in accordance with 13 CFR 124.1015 through
124.1022. Other interested parties may submit information to
the contracting officer or the SBA in an effort to persuade the
contracting officer or the SBA to initiate a protest. Such protests, in order to be considered timely, must be submitted to
the SBA prior to completion of performance by the intended
subcontractor.
(b) A contractor acting in good faith may rely on the written representation of its subcontractor regarding the subcontractor’s status as a small business, veteran-owned small
business, service-disabled veteran-owned small business, or a
woman-owned small business concern. The clause at
52.219-25, Small Disadvantaged Business Participation Program—Disadvantaged Status and Reporting, requires the
contractor to obtain representations of small disadvantaged
status from subcontractors through use of a provision substantially the same as paragraph (b)(1)(i) of the provision at
52.219-22, Small Disadvantaged Business Status. The clause
requires the contractor to confirm that a subcontractor representing itself as a small disadvantaged business concern is
identified by SBA as a small disadvantaged business concern
by accessing SBA’s database (PRO-Net) or by contacting the
SBA’s Office of Small Disadvantaged Business Certification
and Eligibility. The contractor, the contracting officer, or any
other interested party can challenge a subcontractor’s size status representation by filing a protest, in accordance with
13 CFR 121.1601 through 121.1608. Protests challenging a
subcontractor’s small disadvantaged business representation
must be filed in accordance with 13 CFR 124.1015 through
124.1022.
(c) (1) The contractor shall confirm that a subcontractor
representing itself as a HUBZone small business concern is
certified by SBA as a HUBZone small business concern by
accessing the Central Contractor Registration (CCR) database
or by contacting the SBA. Options for contacting the SBA
include—
19.7-2
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(i) HUBZone web page at http://dsbs.sba.gov/dsbs/
dsp_searchhubzone.cfm;
(ii) In writing to the—
AA/HUB,
U.S. Small Business Administration,
409 3rd Street, S.W.,
Washington DC 20416; or

(iii) E-mail at hubzone@sba.gov.
(2) Protests challenging HUBZone small business concern size status must be filed in accordance with 13 CFR
121.411.
19.704 Subcontracting plan requirements.
(a) Each subcontracting plan required under 19.702(a)(1)
and (2) must include—
(1) Separate percentage goals for using small business,
veteran-owned small business, service-disabled veteranowned small business, HUBZone small business, small disadvantaged business, and women-owned small business concerns as subcontractors;
(2) A statement of the total dollars planned to be subcontracted and a statement of the total dollars planned to be
subcontracted to small business, veteran-owned small business, service-disabled veteran-owned small business, HUBZone small business, small disadvantaged business, and
women-owned small business concerns;
(3) A description of the principal types of supplies and
services to be subcontracted and an identification of types
planned for subcontracting to small business, veteran-owned
small business, service-disabled veteran-owned small business, HUBZone small business, small disadvantaged business, and women-owned small business concerns;
(4) A description of the method used to develop the subcontracting goals;
(5) A description of the method used to identify potential sources for solicitation purposes;
(6) A statement as to whether or not the offeror included
indirect costs in establishing subcontracting goals, and a
description of the method used to determine the proportionate
share of indirect costs to be incurred with small business, veteran-owned small business, service-disabled veteran-owned
small business, HUBZone small business, small disadvantaged business, and women-owned small business concerns;
(7) The name of an individual employed by the offeror
who will administer the offeror’s subcontracting program, and
a description of the duties of the individual;
(8) A description of the efforts the offeror will make to
ensure that small business, veteran-owned small business, service-disabled veteran-owned small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns have an equitable opportunity to
compete for subcontracts;
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(9) Assurances that the offeror will include the clause at
52.219-8, Utilization of Small Business Concerns
(see 19.708(a)), in all subcontracts that offer further subcontracting opportunities, and that the offeror will require all subcontractors (except small business concerns) that receive subcontracts in excess of $500,000 ($1,000,000 for construction)
to adopt a plan that complies with the requirements of the
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clause at 52.219-9, Small Business Subcontracting Plan
(see 19.708(b));
(10) Assurances that the offeror will—
(i) Cooperate in any studies or surveys as may be
required;
(ii) Submit periodic reports so that the Government
can determine the extent of compliance by the offeror with the
subcontracting plan;
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indicates payments, including those made by EFT, to an ultimate recipient other than that Contractor will be considered to
be incorrect information within the meaning of the “Suspension of payment” paragraph of the EFT clause of this contract.
(4) Offerors and Contractors may obtain information on
registration and annual confirmation requirements via the
internet at http://www.ccr.gov or by calling 1-888-227-2423 or
269-961-5757.
(End of clause)
52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.
As prescribed in 12.301(b)(4), insert the following clause:
CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (JULY 2005)
(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorporated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commercial items:
(1) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).
(2) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004) (Pub. L. 108-77, 108-78)
(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]
__ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (JUL 1995), with Alternate I (OCT 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).
__ (2) 52.219-3, Notice of Total HUBZone Set-Aside
(JAN 1999) (15 U.S.C. 657a).
__ (3) 52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JULY 2005) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).
__ (4)(i) 52.219-5, Very Small Business Set-Aside
(JUNE 2003) (Pub. L. 103-403, section 304, Small Business
Reauthorization and Amendments Act of 1994).
__ (ii) Alternate I (MAR 1999) of 52.219-5.
__ (iii) Alternate II (JUNE 2003) of 52.219-5.
__ (5)(i) 52.219-6, Notice of Total Small Business SetAside (JUNE 2003) (15 U.S.C. 644).
__ (ii) Alternate I (OCT 1995) of 52.219-6.
__ (iii) Alternate II (MAR 2004) of 52.219-6.
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__ (6)(i) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).
__ (ii) Alternate I (OCT 1995) of 52.219-7.
__ (iii) Alternate II (MAR 2004) of 52.219-7.
__ (7) 52.219-8, Utilization of Small Business
Concerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)).
__ (8)(i) 52.219-9, Small Business Subcontracting
Plan (JULY 2005) (15 U.S.C. 637(d)(4).
__ (ii) Alternate I (OCT 2001) of 52.219-9.
__ (iii) Alternate II (OCT 2001) of 52.219-9.
__ (9) 52.219-14, Limitations on Subcontracting
(DEC 1996) (15 U.S.C. 637(a)(14)).
__ (10)(i) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(JULY 2005)
(Pub. L. 103-355,
section 7102,
and
10 U.S.C. 2323) (if the offeror elects to waive the adjustment, it shall so indicate in its offer).
__ (ii) Alternate I (JUNE 2003) of 52.219-23.
__ (11) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(OCT 1999)
(Pub. L. 103-355,
section 7102,
and
10 U.S.C. 2323).
__ (12) 52.219-26, Small Disadvantaged Business
Participation
Program—Incentive
Subcontracting
(OCT 2000)
(Pub. L. 103-355,
section 7102,
and
10 U.S.C. 2323).
__ (13) 52.219-27, Notice of Total Service-Disabled
Veteran-Owned Small Business Set-Aside (May 2004).
__ (14) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).
__ (15) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JUNE 2004) (E.O. 13126).
__ (16) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).
__ (17) 52.222-26, Equal Opportunity (APR 2002)
(E.O. 11246).
__ (18) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (DEC 2001) (38 U.S.C. 4212).
__ (19) 52.222-36, Affirmative Action for Workers with
Disabilities (JUN 1998) (29 U.S.C. 793).
__ (20) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (DEC 2001) (38 U.S.C. 4212).
__ (21) 52.222-39, Notification of Employee Rights
Concerning Payment of Union Dues or Fees (DEC 2004)
(E.O. 13201).
__ (22)(i) 52.223-9, Estimate of Percentage of Recovered Material Content for EPA-Designated Products
(AUG 2000) (42 U.S.C. 6962(c)(3)(A)(ii)).
__ (ii) Alternate I (AUG 2000) of 52.223-9
(42 U.S.C. 6962(i)(2)(C)).
__ (23) 52.225-1, Buy American Act—Supplies
(JUNE 2003) (41 U.S.C. 10a-10d).
52.2-37
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__ (24)(i)52.225-3, Buy American Act—Free Trade
Agreements—Israeli
Trade
Act
(JAN 2005)
(41 U.S.C. 10a-10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112
note, Pub. L. 108-77, 108-78, 108-286).
__ (ii) Alternate I (JAN 2004) of 52.225-3.
__ (iii) Alternate II (JAN 2004) of 52.225-3.
__ (25) 52.225-5, Trade Agreements (JAN 2005)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).
__ (26) 52.225-13, Restrictions on Certain Foreign
Purchases (MAR 2005) (E.o.s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).
__ (27) 52.225-15, Sanctioned European Union
Country End Products (FEB 2000) (E.O. 12849).
__ (28) 52.225-16, Sanctioned European Union
Country Services (FEB 2000) (E.O. 12849).
__ (29) 52.232-29, Terms for Financing of Purchases of
Commercial
Items
(FEB 2002)
(41 U.S.C. 255(f),
10 U.S.C. 2307(f)).
__ (30) 52.232-30, Installment Payments for
Commercial
Items
(OCT 1995)
(41 U.S.C. 255(f),
10 U.S.C. 2307(f)).
__ (31) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OCT 2003)
(31 U.S.C. 3332).
__ (32) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(MAY 1999) (31 U.S.C. 3332).
__ (33) 52.232-36, Payment by Third Party
(MAY 1999) (31 U.S.C. 3332).
__ (34) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).
__ (35)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag
Commercial
Vessels
(APR 2003)
(46 U.S.C. App. 1241 and 10 U.S.C. 2631).
__ (ii) Alternate I (Apr 2003) of 52.247-64.
(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Executive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]
__ (1) 52.222-41, Service Contract Act of 1965, as
Amended (July 2005) (41 U.S.C. 351, et seq.).
__ (2) 52.222-42, Statement of Equivalent Rates for
Federal
Hires
(MAY 1989)
(29 U.S.C. 206
and
41 U.S.C. 351, et seq.).
__ (3) 52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (MAY 1989) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).
__ (4) 52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (FEB 2002) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).
52.2-38
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__ (5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining Agreements
(CBA) (MAY 1989) (41 U.S.C. 351, et seq.).
(d) Comptroller General Examination of Record. The Contractor shall comply with the provisions of this paragraph (d)
if this contract was awarded using other than sealed bid, is in
excess of the simplified acquisition threshold, and does not
contain the clause at 52.215-2, Audit and Records—
Negotiation.
(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.
(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is completely or partially terminated, the records relating to the work
terminated shall be made available for 3 years after any resulting final termination settlement. Records relating to appeals
under the disputes clause or to litigation or the settlement of
claims arising under or relating to this contract shall be made
available until such appeals, litigation, or claims are finally
resolved.
(3) As used in this clause, records include books, documents, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of business or pursuant to a provision of law.
(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in paragraphs (i) through (vii) of this paragraph in a subcontract for commercial items. Unless otherwise indicated below,
the extent of the flow down shall be as required by the
clause—
(i) 52.219-8, Utilization of Small Business Concerns
(MAY 2004) (15 U.S.C. 637(d)(2) and (3)), in all subcontracts
that offer further subcontracting opportunities. If the subcontract (except subcontracts to small business concerns) exceeds
$500,000 ($1,000,000 for construction of any public facility),
the subcontractor must include 52.219-8 in lower tier subcontracts that offer subcontracting opportunities.
(ii) 52.222-26, Equal Opportunity (APR 2002)
(E.O. 11246).
(iii) 52.222-35, Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans (DEC 2001) (38 U.S.C. 4212).
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(a) It is the policy of the United States that small business
concerns, veteran-owned small business concerns, servicedisabled veteran-owned small business concerns, HUBZone
small business concerns, small disadvantaged business concerns, and women-owned small business concerns shall have
the maximum practicable opportunity to participate in performing contracts let by any Federal agency, including contracts and subcontracts for subsystems, assemblies,
components, and related services for major systems. It is further the policy of the United States that its prime contractors
establish procedures to ensure the timely payment of amounts
due pursuant to the terms of their subcontracts with small
business concerns, veteran-owned small business concerns,
service-disabled veteran-owned small business concerns,
HUBZone small business concerns, small disadvantaged
business concerns, and women-owned small business
concerns.
(b) The Contractor hereby agrees to carry out this policy in
the awarding of subcontracts to the fullest extent consistent
with efficient contract performance. The Contractor further
agrees to cooperate in any studies or surveys as may be conducted by the United States Small Business Administration or
the awarding agency of the United States as may be necessary
to determine the extent of the Contractor’s compliance with
this clause.
(c) Definitions. As used in this contract—
“HUBZone small business concern” means a small business concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the Small Business
Administration.
“Service-disabled
veteran-owned
small
business
concern”—
(1) Means a small business concern—
(i) Not less than 51 percent of which is owned by one
or more service-disabled veterans or, in the case of any publicly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and
(ii) The management and daily business operations
of which are controlled by one or more service-disabled veterans or, in the case of a service-disabled veteran with permanent and severe disability, the spouse or permanent caregiver
of such veteran.
(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is serviceconnected, as defined in 38 U.S.C. 101(16).
“Small business concern” means a small business as
defined pursuant to Section 3 of the Small Business Act and
relevant regulations promulgated pursuant thereto.
“Small disadvantaged business concern” means a small
business concern that represents, as part of its offer that—
(1) It has received certification as a small disadvantaged
business concern consistent with 13 CFR Part 124,
Subpart B;
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(2) No material change in disadvantaged ownership and
control has occurred since its certification;
(3) Where the concern is owned by one or more individuals, the net worth of each individual upon whom the certification is based does not exceed $750,000 after taking into
account the applicable exclusions set forth at 13 CFR
124.104(c)(2); and
(4) It is identified, on the date of its representation, as a
certified small disadvantaged business in the database maintained by the Small Business Administration (PRO-Net).
“Veteran-owned small business concern” means a small
business concern—
(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and
(2) The management and daily business operations of
which are controlled by one or more veterans.
“Women-owned small business concern” means a small
business concern—
(1) That is at least 51 percent owned by one or more
women, or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and
(2) Whose management and daily business operations
are controlled by one or more women.
(d) Contractors acting in good faith may rely on written
representations by their subcontractors regarding their status
as a small business concern, a veteran-owned small business
concern, a service-disabled veteran-owned small business
concern, a HUBZone small business concern, a small disadvantaged business concern, or a women-owned small business concern.
(End of clause)
52.219-9 Small Business Subcontracting Plan.
As prescribed in 19.708(b), insert the following clause:
SMALL BUSINESS SUBCONTRACTING PLAN (JULY 2005)
(a) This clause does not apply to small business concerns.
(b) Definitions. As used in this clause—
“Commercial item” means a product or service that satisfies the definition of commercial item in section 2.101 of the
Federal Acquisition Regulation.
“Commercial plan” means a subcontracting plan (including goals) that covers the offeror’s fiscal year and that applies
to the entire production of commercial items sold by either the
entire company or a portion thereof (e.g., division, plant, or
product line).
“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option periods), applies to a specific contract, and has goals that are based
on the offeror’s planned subcontracting in support of the spe52.2-93
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cific contract, except that indirect costs incurred for common
or joint purposes may be allocated on a prorated basis to the
contract.
“Master plan” means a subcontracting plan that contains
all the required elements of an individual contract plan, except
goals, and may be incorporated into individual contract plans,
provided the master plan has been approved.
“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into by
a Federal Government prime Contractor or subcontractor calling for supplies or services required for performance of the
contract or subcontract.
(c) The offeror, upon request by the Contracting Officer,
shall submit and negotiate a subcontracting plan, where applicable, that separately addresses subcontracting with small
business, veteran-owned small business, service-disabled veteran-owned small business, HUBZone small business concerns, small disadvantaged business, and women-owned
small business concerns. If the offeror is submitting an individual contract plan, the plan must separately address subcontracting with small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, and womenowned small business concerns, with a separate part for the
basic contract and separate parts for each option (if any). The
plan shall be included in and made a part of the resultant contract. The subcontracting plan shall be negotiated within the
time specified by the Contracting Officer. Failure to submit
and negotiate the subcontracting plan shall make the offeror
ineligible for award of a contract.
(d) The offeror’s subcontracting plan shall include the
following:
(1) Goals, expressed in terms of percentages of total
planned subcontracting dollars, for the use of small business,
veteran-owned small business, service-disabled veteranowned small business, HUBZone small business, small disadvantaged business, and women-owned small business concerns as subcontractors. The offeror shall include all
subcontracts that contribute to contract performance, and may
include a proportionate share of products and services that are
normally allocated as indirect costs.
(2) A statement of—
(i) Total dollars planned to be subcontracted for an
individual contract plan; or the offeror’s total projected sales,
expressed in dollars, and the total value of projected subcontracts to support the sales for a commercial plan;
(ii) Total dollars planned to be subcontracted to small
business concerns;
(iii) Total dollars planned to be subcontracted to veteran-owned small business concerns;
(iv) Total dollars planned to be subcontracted to service-disabled veteran-owned small business;
52.2-94
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(v) Total dollars planned to be subcontracted to
HUBZone small business concerns;
(vi) Total dollars planned to be subcontracted to
small disadvantaged business concerns; and
(vii) Total dollars planned to be subcontracted to
women-owned small business concerns.
(3) A description of the principal types of supplies and
services to be subcontracted, and an identification of the types
planned for subcontracting to—
(i) Small business concerns;
(ii) Veteran-owned small business concerns;
(iii) Service-disabled veteran-owned small business
concerns;
(iv) HUBZone small business concerns;
(v) Small disadvantaged business concerns; and
(vi) Women-owned small business concerns.
(4) A description of the method used to develop the subcontracting goals in paragraph (d)(1) of this clause.
(5) A description of the method used to identify potential sources for solicitation purposes (e.g., existing company
source lists, the Procurement Marketing and Access Network
(PRO-Net) of the Small Business Administration (SBA), veterans service organizations, the National Minority Purchasing
Council Vendor Information Service, the Research and Information Division of the Minority Business Development
Agency in the Department of Commerce, or small, HUBZone,
small disadvantaged, and women-owned small business trade
associations). A firm may rely on the information contained
in PRO-Net as an accurate representation of a concern’s size
and ownership characteristics for the purposes of maintaining
a small, veteran-owned small, service-disabled veteranowned small, HUBZone small, small disadvantaged, and
women-owned small business source list. Use of PRO-Net as
its source list does not relieve a firm of its responsibilities
(e.g., outreach, assistance, counseling, or publicizing subcontracting opportunities) in this clause.
(6) A statement as to whether or not the offeror included
indirect costs in establishing subcontracting goals, and a
description of the method used to determine the proportionate
share of indirect costs to be incurred with—
(i) Small business concerns;
(ii) Veteran-owned small business concerns;
(iii) Service-disabled veteran-owned small business
concerns;
(iv) HUBZone small business concerns;
(v) Small disadvantaged business concerns; and
(vi) Women-owned small business concerns.
(7) The name of the individual employed by the offeror
who will administer the offeror’s subcontracting program, and
a description of the duties of the individual.
(8) A description of the efforts the offeror will make to
assure that small business, veteran-owned small business, service-disabled veteran-owned small business, HUBZone small
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business, small disadvantaged business, and women-owned
small business concerns have an equitable opportunity to compete for subcontracts.
(9) Assurances that the offeror will include the clause of
this contract entitled “Utilization of Small Business Concerns”
in all subcontracts that offer further subcontracting opportunities, and that the offeror will require all subcontractors (except
small business concerns) that receive subcontracts in excess of
$500,000 ($1,000,000 for construction of any public facility)
to adopt a subcontracting plan that complies with the requirements of this clause.
(10) Assurances that the offeror will—
(i) Cooperate in any studies or surveys as may be
required;
(ii) Submit periodic reports so that the Government
can determine the extent of compliance by the offeror with the
subcontracting plan;
(iii) Submit Standard Form (SF) 294, Subcontracting
Report for Individual Contracts, and/or SF 295, Summary
Subcontract Report, in accordance with paragraph (j) of this
clause. The reports shall provide information on subcontract
awards to small business concerns, veteran-owned small business concerns, service-disabled veteran-owned small business
concerns, HUBZone small business concerns, small disadvantaged business concerns, women-owned small business concerns, and Historically Black Colleges and Universities and
Minority Institutions. Reporting shall be in accordance with
the instructions on the forms or as provided in agency regulations.
(iv) Ensure that its subcontractors agree to submit
SF 294 and SF 295.
(11) A description of the types of records that will be
maintained concerning procedures that have been adopted to
comply with the requirements and goals in the plan, including
establishing source lists; and a description of the offeror’s
efforts to locate small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, and womenowned small business concerns and award subcontracts to
them. The records shall include at least the following (on a
plant-wide or company-wide basis, unless otherwise indicated):
(i) Source lists (e.g., PRO-Net), guides, and other
data that identify small business, veteran-owned small business, service-disabled veteran-owned small business, HUBZone small business, small disadvantaged business, and
women-owned small business concerns.
(ii) Organizations contacted in an attempt to locate
sources that are small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, or womenowned small business concerns.
(iii) Records on each subcontract solicitation resulting in an award of more than $100,000, indicating—
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(A) Whether small business concerns were solicited and, if not, why not;
(B) Whether veteran-owned small business concerns were solicited and, if not, why not;
(C) Whether service-disabled veteran-owned
small business concerns were solicited and, if not, why not;
(D) Whether HUBZone small business concerns
were solicited and, if not, why not;
(E) Whether small disadvantaged business concerns were solicited and, if not, why not;
(F) Whether women-owned small business concerns were solicited and, if not, why not; and
(G) If applicable, the reason award was not made
to a small business concern.
(iv) Records of any outreach efforts to contact—
(A) Trade associations;
(B) Business development organizations;
(C) Conferences and trade fairs to locate small,
HUBZone small, small disadvantaged, and women-owned
small business sources; and
(D) Veterans service organizations.
(v) Records of internal guidance and encouragement
provided to buyers through—
(A) Workshops, seminars, training, etc.; and
(B) Monitoring performance to evaluate compliance with the program’s requirements.
(vi) On a contract-by-contract basis, records to support award data submitted by the offeror to the Government,
including the name, address, and business size of each subcontractor. Contractors having commercial plans need not comply
with this requirement.
(e) In order to effectively implement this plan to the extent
consistent with efficient contract performance, the Contractor
shall perform the following functions:
(1) Assist small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, and womenowned small business concerns by arranging solicitations,
time for the preparation of bids, quantities, specifications, and
delivery schedules so as to facilitate the participation by such
concerns. Where the Contractor’s lists of potential small business, veteran-owned small business, service-disabled veteranowned small business, HUBZone small business, small disadvantaged business, and women-owned small business subcontractors are excessively long, reasonable effort shall be made
to give all such small business concerns an opportunity to compete over a period of time.
(2) Provide adequate and timely consideration of the
potentialities of small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, and womenowned small business concerns in all “make-or-buy” decisions.
(FAC 2005–05)
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(3) Counsel and discuss subcontracting opportunities
with representatives of small business, veteran-owned small
business, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business, and
women-owned small business firms.
(4) Confirm that a subcontractor representing itself as a
HUBZone small business concern is identified as a certified
HUBZone small business concern by accessing the Central
Contractor Registration (CCR) database or by contacting
SBA.
(5) Provide notice to subcontractors concerning penalties and remedies for misrepresentations of business status as
small, veteran-owned small business, HUBZone small, small
disadvantaged, or women-owned small business for the purpose of obtaining a subcontract that is to be included as part or
all of a goal contained in the Contractor’s subcontracting plan.
(f) A master plan on a plant or division-wide basis that contains all the elements required by paragraph (d) of this clause,
except goals, may be incorporated by reference as a part of the
subcontracting plan required of the offeror by this clause;
provided—
(1) The master plan has been approved;
(2) The offeror ensures that the master plan is updated as
necessary and provides copies of the approved master plan,
including evidence of its approval, to the Contracting Officer;
and
(3) Goals and any deviations from the master plan
deemed necessary by the Contracting Officer to satisfy the
requirements of this contract are set forth in the individual subcontracting plan.
(g) A commercial plan is the preferred type of subcontracting plan for contractors furnishing commercial items. The
commercial plan shall relate to the offeror’s planned subcontracting generally, for both commercial and Government business, rather than solely to the Government contract.
Commercial plans are also preferred for subcontractors that
provide commercial items under a prime contract, whether or
not the prime contractor is supplying a commercial item.
(h) Prior compliance of the offeror with other such subcontracting plans under previous contracts will be considered by
the Contracting Officer in determining the responsibility of the
offeror for award of the contract.
(i) The failure of the Contractor or subcontractor to comply
in good faith with—
(1) The clause of this contract entitled “Utilization Of
Small Business Concerns;” or
(2) An approved plan required by this clause, shall be a
material breach of the contract.
(j) The Contractor shall submit the following reports:
(1) Standard Form 294, Subcontracting Report for Individual Contracts. This report shall be submitted to the Contracting Officer semiannually and at contract completion. The
report covers subcontract award data related to this contract.
This report is not required for commercial plans.
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(2) Standard Form 295, Summary Subcontract Report.
This report encompasses all of the contracts with the awarding
agency. It must be submitted semi-annually for contracts with
the Department of Defense and annually for contracts with
civilian agencies. If the reporting activity is covered by a commercial plan, the reporting activity must report annually all
subcontract awards under that plan. All reports submitted at
the close of each fiscal year (both individual and commercial
plans) shall include a breakout, in the Contractor’s format, of
subcontract awards, in whole dollars, to small disadvantaged
business concerns by North American Industry Classification
System (NAICS) Industry Subsector. For a commercial plan,
the Contractor may obtain from each of its subcontractors a
predominant NAICS Industry Subsector and report all awards
to that subcontractor under its predominant NAICS Industry
Subsector.
(End of clause)
Alternate I (Oct 2001). When contracting by sealed bidding
rather than by negotiation, substitute the following
paragraph (c) for paragraph (c) of the basic clause:
(c) The apparent low bidder, upon request by the Contracting Officer, shall submit a subcontracting plan, where applicable, that separately addresses subcontracting with small
business, veteran-owned small business, service-disabled veteran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business concerns. If the bidder is submitting an individual contract plan, the
plan must separately address subcontracting with small business, veteran-owned small business, service-disabled veteranowned small business, HUBZone small business, small disadvantaged business, and women-owned small business concerns,
with a separate part for the basic contract and separate parts for
each option (if any). The plan shall be included in and made a
part of the resultant contract. The subcontracting plan shall be
submitted within the time specified by the Contracting Officer.
Failure to submit the subcontracting plan shall make the bidder
ineligible for the award of a contract.

Alternate II (Oct 2001). As prescribed in 19.708(b)(1), substitute the following paragraph (c) for paragraph (c) of the
basic clause:
(c) Proposals submitted in response to this solicitation
shall include a subcontracting plan that separately addresses
subcontracting with small business, veteran-owned small business, service-disabled veteran-owned small business, HUBZone small business, small disadvantaged business, and
women-owned small business concerns. If the offeror is submitting an individual contract plan, the plan must separately
address subcontracting with small business, veteran-owned
small business, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business, and
women-owned small business concerns, with a separate part for
the basic contract and separate parts for each option (if any).
The plan shall be included in and made a part of the resultant
contract. The subcontracting plan shall be negotiated within the
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SUBPART 14.4—OPENING OF BIDS AND AWARD OF CONTRACT
(1) All determinations made in accordance with this
14.407-4;
(2) The facts involved; and
(3) The action taken in each case.
14.408 Award.
14.408-1 General.
(a) The contracting officer shall make a contract award
(1) by written or electronic notice, (2) within the time for
acceptance specified in the bid or an extension (see 14.404–
1(d)), and (3) to that responsible bidder whose bid, conforming to the invitation, will be most advantageous to the Government, considering only price and the price-related factors
(see 14.201-8) included in the invitation. Award shall not be
made until all required approvals have been obtained and the
award otherwise conforms with 14.103-2.
(b) If less than three bids have been received, the contracting officer shall examine the situation to ascertain the reasons
for the small number of responses. Award shall be made notwithstanding the limited number of bids. However, the contracting officer shall initiate, if appropriate, corrective action
to increase competition in future solicitations for the same or
similar items, and include a notation of such action in the
records of the invitation for bids (see 14.204).
(c)(1) Award shall be made by mailing or otherwise furnishing a properly executed award document to the successful
bidder.
(2) When a notice of award is issued, it shall be followed
as soon as possible by the formal award.
(3) When more than one award results from any single
invitation for bids, separate award documents shall be suitably
numbered and executed.
(4) When an award is made to a bidder for less than all
of the items that may be awarded to that bidder and additional
items are being withheld for subsequent award, the award
shall state that the Government may make subsequent awards
on those additional items within the bid acceptance period.
(5) All provisions of the invitation for bids, including
any acceptable additions or changes made by a bidder in the
bid, shall be clearly and accurately set forth (either expressly
or by reference) in the award document. The award is an
acceptance of the bid, and the bid and the award constitute the
contract.
(d)(1) Award is generally made by using the Award portion
of Standard Form (SF) 33, Solicitation, Offer, and Award, or
SF 1447, Solicitation/Contract (see 53.214). If an offer from
a SF 33 leads to further changes, the resulting contract shall
be prepared as a bilateral document on SF 26, Award/
Contract.
(2) Use of the Award portion of SF 33, SF 26, or
SF 1447, does not preclude the additional use of informal doc-
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uments, including telegrams or electronic transmissions, as
notices of awards.
14.408-2 Responsible bidder—reasonableness of price.
(a) The contracting officer shall determine that a prospective contractor is responsible (see Subpart 9.1) and that the
prices offered are reasonable before awarding the contract.
The price analysis techniques in 15.404-1(b) may be used as
guidelines. In each case the determination shall be made in the
light of all prevailing circumstances. Particular care must be
taken in cases where only a single bid is received.
(b) The price analysis shall consider whether bids are materially unbalanced (see 15.404-1(g)).
14.408-3 Prompt payment discounts.
(a) Prompt payment discounts shall not be considered in
the evaluation of bids. However, any discount offered will
form a part of the award, and will be taken by the payment center if payment is made within the discount period specified by
the bidder. As an alternative to indicating a discount in conjunction with the offer, bidders may prefer to offer discounts
on individual invoices.
(b) See 32.111(b)(1), which prescribes the contract clause
at 52.232-8, Discounts for Prompt Payment.
14.408-4 Economic price adjustment.
(a) Bidder proposes economic price adjustment.
(1) When a solicitation does not contain an economic price
adjustment clause but a bidder proposes one with a ceiling that
the price will not exceed, the bid shall be evaluated on the
basis of the maximum possible economic price adjustment of
the quoted base price.
(2) If the bid is eligible for award, the contracting officer
shall request the bidder to agree to the inclusion in the award
of an approved economic price adjustment clause (see 16.203)
that is subject to the same ceiling. If the bidder will not agree
to an approved clause, the award may be made on the basis of
the bid as originally submitted.
(3) Bids that contain economic price adjustments with
no ceiling shall be rejected unless a clear basis for evaluation
exists.
(b) Government proposes economic price adjustment.
(1) When an invitation contains an economic price adjustment
clause and no bidder takes exception to the provisions, bids
shall be evaluated on the basis of the quoted prices without the
allowable economic price adjustment being added.
(2) When a bidder increases the maximum percentage
of economic price adjustment stipulated in the invitation or
limits the downward economic price adjustment provisions of
the invitation, the bid shall be rejected as nonresponsive.
(3) When a bid indicates deletion of the economic price
adjustment clause, the bid shall be rejected as nonresponsive
14.4-7
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since the downward economic price adjustment provisions are
thereby limited.
(4) When a bidder decreases the maximum percentage
of economic price adjustment stipulated in the invitation, the
bid shall be evaluated at the base price on an equal basis with
bids that do not reduce the stipulated ceiling. However, after
evaluation, if the bidder offering the lower ceiling is in a position to receive the award, the award shall reflect the lower
ceiling.
14.408-5 [Reserved]
14.408-6 Equal low bids.
(a) Contracts shall be awarded in the following order of priority when two or more low bids are equal in all respects:
(1) Small business concerns that are also labor surplus
area concerns.
(2) Other small business concerns.
(3) Other business concerns.
(b) If two or more bidders still remain equally eligible after
application of paragraph (a) of this section, award shall be
made by a drawing by lot limited to those bidders. If time permits, the bidders involved shall be given an opportunity to
attend the drawing. The drawing shall be witnessed by at least
three persons, and the contract file shall contain the names and
addresses of the witnesses and the person supervising the
drawing.
(c) When an award is to be made by using the priorities
under this 14.408-6, the contracting officer shall include a
written agreement in the contract that the contractor will perform, or cause to be performed, the contract in accordance
with the circumstances justifying the priority used to break the
tie or select bids for a drawing by lot.
14.408-7 Documentation of award.
(a) The contracting officer shall document compliance
with 14.103-2 in the contract file.
(b) The documentation shall either state that the accepted
bid was the lowest bid received, or list all lower bids with reasons for their rejection in sufficient detail to justify the award.
(c) When an award is made after receipt of equal low bids,
the documentation shall describe how the tie was broken.
14.408-8 Protests against award.
(See Subpart 33.1, Protests.)
14.409 Information to bidders.
14.409-1 Award of unclassified contracts.
(a)(1) The contracting officer shall as a minimum (subject
to any restrictions in Subpart 9.4)—
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(i) Notify each unsuccessful bidder in writing or
electronically within three days after contract award, that its
bid was not accepted. “Day,” for purposes of the notification
process, means calendar day, except that the period will run
until a day which is not a Saturday, Sunday, or legal holiday;
(ii) Extend appreciation for the interest the unsuccessful bidder has shown in submitting a bid; and
(iii) When award is made to other than a low bidder,
state the reason for rejection in the notice to each of the unsuccessful low bidders.
(2) For acquisitions covered by the World Trade Organization Government Procurement Agreement or a Free Trade
Agreement (see 25.408(a)(5)), agencies must include in
notices given unsuccessful bidders from World Trade Organization Government Procurement Agreement or Free Trade
Agreement countries—
(i) The dollar amount of the successful bid; and
(ii) The name and address of the successful bidder.
(b) Information included in paragraph (a)(2) of this subsection shall be provided to any unsuccessful bidder upon request
except when multiple awards have been made and furnishing
information on the successful bids would require so much
work as to interfere with normal operations of the contracting
office. In such circumstances, only information concerning
location of the abstract of offers need be given.
(c) When a request is received concerning an unclassified
invitation from an inquirer who is neither a bidder nor a representative of a bidder, the contracting officer should make
every effort to furnish the names of successful bidders and, if
requested, the prices at which awards were made. However,
when such requests require so much work as to interfere with
the normal operations of the contracting office, the inquirer
will be advised where a copy of the abstract of offers may be
seen.
(d) Requests for records shall be governed by agency regulations implementing Subpart 24.2.
14.409-2 Award of classified contracts.
In addition to 14.409-1, if classified information was furnished or created in connection with the solicitation, the contracting officer shall advise the unsuccessful bidders,
including any who did not bid, to take disposition action in
accordance with agency procedures. The name of the successful bidder and the contract price will be furnished to unsuccessful bidders only upon request. Information regarding a
classified award shall not be furnished by telephone.
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(2) Accomplishment of defined events; or
(3) Other quantifiable measures of results.
32.103 Progress payments under construction contracts.
When satisfactory progress has not been achieved by a
contractor during any period for which a progress payment is
to be made, a percentage of the progress payment may be
retained. Retainage should not be used as a substitute for good
contract management, and the contracting officer should not
withhold funds without cause. Determinations to retain and
the specific amount to be withheld shall be made by the contracting officers on a case-by-case basis. Such decisions will
be based on the contracting officer’s assessment of past performance and the likelihood that such performance will continue. The amount of retainage withheld shall not exceed
10 percent of the approved estimated amount in accordance
with the terms of the contract and may be adjusted as the contract approaches completion to recognize better than expected
performance, the ability to rely on alternative safeguards, and
other factors. Upon completion of all contract requirements,
retained amounts shall be paid promptly.
32.104 Providing contract financing.
(a) Prudent contract financing can be a useful working tool
in Government acquisition by expediting the performance of
essential contracts. Contracting officers must consider the criteria in this part in determining whether to include contract
financing in solicitations and contracts. Resolve reasonable
doubts by including contract financing in the solicitation. The
contracting officer must—
(1) Provide Government financing only to the extent
actually needed for prompt and efficient performance, considering the availability of private financing and the probable
impact on working capital of the predelivery expenditures and
production lead-times associated with the contract, or groups
of contracts or orders (e.g., issued under indefinite-delivery
contracts, basic ordering agreements, or their equivalent);
(2) Administer contract financing so as to aid, not
impede, the acquisition;
(3) Avoid any undue risk of monetary loss to the Government through the financing;
(4) Include the form of contract financing deemed to be
in the Government’s best interest in the solicitation (see
32.106 and 32.113); and
(5) Monitor the contractor’s use of the contract financing provided and the contractor’s financial status.
(b) If the contractor is a small business concern, the contracting officer must give special attention to meeting the contractor’s contract financing need. However, a contractor’s
receipt of a certificate of competency from the Small Business
Administration has no bearing on the contractor’s need for or
entitlement to contract financing.

32.105
(c) Subject to specific agency regulations and
paragraph (d) of this section, the contracting officer—
(1) May provide customary contract financing in accordance with 32.113; and
(2) Must not provide unusual contract financing except
as authorized in 32.114.
(d) Unless otherwise authorized by agency procedures, the
contracting officer may provide contract financing in the form
of performance-based payments (see Subpart 32.10) or customary progress payments (see Subpart 32.5) if the following
conditions are met:
(1) The contractor—
(i) Will not be able to bill for the first delivery of
products for a substantial time after work must begin (normally 4 months or more for small business concerns, and
6 months or more for others), and will make expenditures for
contract performance during the predelivery period that have
a significant impact on the contractor’s working capital; or
(ii) Demonstrates actual financial need or the
unavailability of private financing.
(2) If the contractor is not a small business concern—
(i) For an individual contract, the contract price is
$2 million or more; or
(ii) For an indefinite-delivery contract, a basic ordering agreement or a similar ordering instrument, the contracting officer expects the aggregate value of orders or contracts
that individually exceed the simplified acquisition threshold
to have a total value of $2 million or more. The contracting
officer must limit financing to those orders or contracts that
exceed the simplified acquisition threshold.
(3) If the contractor is a small business concern—
(i) For an individual contract, the contract price
exceeds the simplified acquisition threshold; or
(ii) For an indefinite-delivery contract, a basic ordering agreement or a similar ordering instrument, the contracting officer expects the aggregate value of orders or contracts
to exceed the simplified acquisition threshold.
32.105 Uses of contract financing.
(a) Contract financing methods covered in this part are
intended to be self-liquidating through contract performance.
Consequently, agencies shall only use the methods for financing of contractor working capital, not for the expansion of
contractor-owned facilities or the acquisition of fixed assets.
However, under loan guarantees, exceptions may be made
for—
(1) Facilities expansion of a minor or incidental nature,
if a relatively small part of the guaranteed loan is used for the
expansion and the contractor’s repayment would not be
delayed or impaired; or
(2) Other instances of facilities expansion for which
contract financing is appropriate under agency procedures.
(FAC 2005–05)
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32.106
(b) The limitations in this section do not apply to contracts
under which facilities are being acquired for Government
ownership.
32.106 Order of preference.
The contracting officer must consider the following order
of preference when a contractor requests contract financing,
unless an exception would be in the Government’s best interest in a specific case:
(a) Private financing without Government guarantee. It is
not intended, however, that the contracting officer require the
contractor to obtain private financing—
(1) At unreasonable terms; or
(2) From other agencies.
(b) Customary contract financing other than loan guarantees and certain advance payments (see 32.113).
(c) Loan guarantees.
(d) Unusual contract financing (see 32.114).
(e) Advance payments (see exceptions in 32.402(b)).
32.107 Need for contract financing not a deterrent.
(a) If the contractor or offeror meets the standards prescribed for responsible prospective contractors at 9.104, the
contracting officer shall not treat the contractor’s need for
contract financing as a handicap for a contract award; e.g., as
a responsibility factor or evaluation criterion.
(b) The contractor should not be disqualified from contract
financing solely because the contractor failed to indicate a
need for contract financing before the contract was awarded.
32.108 Financial consultation.
Each contracting office should have available and use the
services of contract financing personnel competent to evaluate credit and financial problems. In resolving any questions
concerning—
(a) The financial capability of an offeror or contractor to
perform a contract, or
(b) What form of contract financing is appropriate in a
given case, the contracting officer should consult the appropriate contract financing office.
32.109 Termination financing.
To encourage contractors to invest their own funds in performance despite the susceptibility of the contract to termination for the convenience of the Government, the contract
financing procedures under this part may be applied to the
financing of terminations either in connection with or independently of financing for contract performance (see
49.112-1).
32.1-6
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32.110 Payment of subcontractors under costreimbursement prime contracts.
If the contractor makes financing payments to a subcontractor under a cost-reimbursement prime contract, the contracting officer should accept the financing payments as
reimbursable costs of the prime contract only under the following conditions:
(a) The payments are made under the criteria in
Subpart 32.5 for customary progress payments based on
costs, 32.202-1 for commercial item purchase financing, or
32.1003 for performance-based payments, as applicable.
(b) If customary progress payments are made, the payments do not exceed the progress payment rate in 32.501-1,
unless unusual progress payments to the subcontractor have
been approved in accordance with 32.501-2.
(c) If customary progress payments are made, the subcontractor complies with the liquidation principles of 32.503-8,
32.503-9, and 32.503-10.
(d) If performance-based payments are made, the subcontractor complies with the liquidation principles of 32.1004(d).
(e) The subcontract contains financing payments terms as
prescribed in this part.
32.111 Contract clauses for non-commercial purchases.
(a) The contracting officer shall insert the following
clauses, appropriately modified with respect to payment due
dates, in accordance with agency regulations—
(1) The clause at 52.232-1, Payments, in solicitations
and contracts when a fixed-price supply contract, a fixedprice service contract, or a contract for nonregulated communication services is contemplated;
(2) The clause at 52.232-2, Payment under Fixed-Price
Research and Development Contracts, in solicitations and
contracts when a fixed-price research and development contract is contemplated;
(3) The clause at 52.232-3, Payments under Personal
Services Contracts, in solicitations and contracts for personal
services;
(4) The clause at 52.232-4, Payments under Transportation Contracts and Transportation-Related Services Contracts, in solicitations and contracts for transportation or
transportation-related services;
(5) The clause at 52.232-5, Payments under Fixed-Price
Construction Contracts, in solicitations and contracts for construction when a fixed-price contract is contemplated;
(6) The clause at 52.232-6, Payments under Communication Service Contracts with Common Carriers, in solicitations and contracts for regulated communication services by
common carriers; and
(7) The clause at 52.232-7, Payments under Time-andMaterials and Labor-Hour Contracts, in solicitations and contracts when a time-and-materials or labor-hour contract is
contemplated.
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(i) If the nature of the work to be performed requires
the contractor to furnish material that is regularly sold to the
general public in the normal course of business by the contractor and the price is under the limitations prescribed in
16.601(b)(3), the contracting officer shall use the clause with
its Alternate I.
(ii) If a labor-hour contract is contemplated, and if no
specific reimbursement for materials furnished is intended,
the contracting officer may use the clause with its Alternate II.
(iii) If the contracting officer determines that it is
necessary to withhold payment to protect the Government’s
interests, paragraph (a)(2) of the clause permits the contracting officer to unilaterally issue a modification requiring the
contractor to withhold 5 percent of amounts due, up to a maximum of $50,000 under the contract. The contracting officer
shall ensure that the modification specifies the percentage and
total amount of the withhold payment. Normally, there should
be no need to withhold payment for a contractor with a record
of timely submittal of the release discharging the Government
from all liabilities, obligations, and claims, as required by
paragraph (f) of the clause.
(b) The contracting officer shall insert the following
clauses, appropriately modified with respect to payment due
dates in accordance with agency regulations:
(1) The clause at 52.232-8, Discounts for Prompt Payment, in solicitations and contracts when a fixed-price supply
contract or fixed-price service contract is contemplated.
(2) A clause, substantially the same as the clause at
52.232-9, Limitation on Withholding of Payments, in solicitations and contracts when a supply contract, research and
development contract, service contract, time-and-materials
contract, or labor-hour contract is contemplated that includes
two or more terms authorizing the temporary withholding of
amounts otherwise payable to the contractor for supplies
delivered or services performed.
(c) The contracting officer shall insert the following
clauses, appropriately modified with respect to payments due
dates in accordance with agency regulations:
(1) The clause at 52.232-10, Payments under FixedPrice Architect-Engineer Contracts, in fixed-price architectengineer contracts.
(2) The clause at 52.232-11, Extras, in solicitations and
contracts when a fixed-price supply contract, fixed-price service contract, or a transportation contract is contemplated.
32.112 Nonpayment of subcontractors under contracts
for noncommercial items.
32.112-1 Subcontractor assertions of nonpayment.
(a) In accordance with Section 806(a)(4) of
Pub. L. 102-190, as amended by Sections 2091 and 8105 of
Pub. L. 103-355, upon the assertion by a subcontractor or supplier of a Federal contractor that the subcontractor or supplier
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has not been paid in accordance with the payment terms of the
subcontract, purchase order, or other agreement with the
prime contractor, the contracting officer may determine—
(1) For a construction contract, whether the contractor
has made—
(i) Progress payments to the subcontractor or supplier in compliance with Chapter 39 of Title 31, United States
Code (Prompt Payment Act); or
(ii) Final payment to the subcontractor or supplier in
compliance with the terms of the subcontract, purchase order,
or other agreement with the prime contractor;
(2) For a contract other than construction, whether the
contractor has made progress payments, final payments, or
other payments to the subcontractor or supplier in compliance
with the terms of the subcontract, purchase order, or other
agreement with the prime contractor; or
(3) For any contract, whether the contractor’s certification of payment of a subcontractor or supplier accompanying
its payment request to the Government is accurate.
(b) If, in making the determination in paragraphs (a)(1) and
(2) of this subsection, the contracting officer finds the prime
contractor is not in compliance, the contracting officer may—
(1) Encourage the contractor to make timely payment to
the subcontractor or supplier; or
(2) If authorized by the applicable payment clauses,
reduce or suspend progress payments to the contractor.
(c) If the contracting officer determines that a certification
referred to in paragraph (a)(3) of this subsection is inaccurate
in any material respect, the contracting officer shall initiate
administrative or other remedial action.
32.112-2 Subcontractor requests for information.
(a) In accordance with Section 806(a)(1) of
Pub. L. 102-190, as amended by Sections 2091 and 8105 of
Pub. L. 103-355, upon the request of a subcontractor or supplier under a Federal contract for a non-commercial item, the
contracting officer shall promptly advise the subcontractor or
supplier as to—
(1) Whether the prime contractor has submitted
requests for progress payments or other payments to the Federal Government under the contract; and
(2) Whether final payment under the contract has been
made by the Federal Government to the prime contractor.
(b) In accordance with 5 U.S.C. 552(b)(1), this subsection
does not apply to matters that are—
(1) Specifically authorized under criteria established by
an Executive order to be kept classified in the interest of
national defense or foreign policy; and
(2) Properly classified pursuant to such Executive order.
32.113 Customary contract financing.
The solicitation must specify the customary contract
financing offerors may propose. The following are customary
32.1-7
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contract financing when provided in accordance with this part
and agency regulations:
(a) Financing of shipbuilding, or ship conversion, alteration, or repair, when agency regulations provide for progress
payments based on a percentage or stage of completion.
(b) Financing of construction or architect-engineer services purchased under the authority of Part 36.
(c) Financing of contracts for supplies or services awarded
under the sealed bid method of procurement in accordance
with Part 14 through progress payments based on costs in
accordance with Subpart 32.5.
(d) Financing of contracts for supplies or services awarded
under the competitive negotiation method of procurement in
accordance with Part 15, through either progress payments
based on costs in accordance with Subpart 32.5, or performance-based payments in accordance with Subpart 32.10 (but
not both).
(e) Financing of contracts for supplies or services awarded
under a sole-source acquisition as defined in 2.101 and using
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the procedures of Part 15, through either progress payments
based on costs in accordance with Subpart 32.5, or performance-based payments in accordance with Subpart 32.10 (but
not both).
(f) Financing of contracts for supplies or services through
advance payments in accordance with Subpart 32.4.
(g) Financing of contracts for supplies or services through
guaranteed loans in accordance with Subpart 32.3.
(h) Financing of contracts for supplies or services through
any appropriate combination of advance payments, guaranteed loans, and either performance-based payments or
progress payments (but not both) in accordance with their
respective subparts.
32.114 Unusual contract financing.
Any contract financing arrangement that deviates from this
part is unusual contract financing. Unusual contract financing
shall be authorized only after approval by the head of the
agency or as provided for in agency regulations.
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nonprofit organizations whose primary purpose is the conduct
of scientific research (see 35.014), the contracting officer
shall use the clause with its Alternate II.
(c) The contracting officer shall insert the clause at
52.245-3, Identification of Government-Furnished Property,
in addition to the clause at 52.245-2, Government Property
(Fixed-Price Contracts), in solicitations and contracts when a
fixed-price construction contract is contemplated under which
the Government is to furnish Government property f.o.b. railroad cars at a specified destination or f.o.b. truck at the project
site. The contract Schedule shall specify the point of delivery
and may include special terms and conditions covering installation, preparation for operation, or equipment testing by the
Government or by another contractor.
(d) The contracting officer may insert the clause at
52.245-4, Government-Furnished Property (Short Form), in
solicitations and contracts when a fixed-price, time-and-material, or labor-hour contract is contemplated and the acquisition
cost of all Government-furnished property to be involved in
the contract is $100,000 or less; unless a contract with an educational or nonprofit organization is contemplated.
(e) When the cost of the item to be repaired does not exceed
the simplified acquisition threshold, purchase orders for property repair need not include a Government property clause.
(f)(1) The contracting officer shall insert the clause at
52.245-5, Government Property (Cost-Reimbursement,
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Time-and-Material, or Labor-Hour Contracts), in solicitations
and contracts when a cost-reimbursement, time-and-material,
or labor-hour contract is contemplated, except as provided in
paragraph (d) of this section.
(2) If the contract is for the conduct of basic or applied
research at nonprofit institutions of higher education or at
nonprofit organizations whose primary purpose is the conduct
of scientific research (see 35.014), the contracting officer
shall use the clause with its Alternate I.
(g) The contracting officer shall insert the clause at
52.245-6, Liability for Government Property (Demolition
Services Contracts), in addition to the clauses prescribed at
37.304, in solicitations and contracts for dismantling, demolition, or removal of improvements.
(h) (1) Insert the clause at 52.245-9, Use and Charges—
(i) In fixed-price or labor-hour solicitations and contracts under which the Government will furnish property for
performance of the contract;
(ii) In all cost-reimbursement and time-and-materials solicitations and contracts; and
(iii) In solicitations and contracts when a consolidated facilities contract or a facilities use contract is contemplated.
(2) The contracting officer may modify the clause if an
alternative rental methodology is used in accordance with
45.403.
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acquisition contract, or a facilities use contract is contemplated (see 45.301).
(c) The contracting officer shall insert the clause at
52.245-10, Government Property (Facilities Acquisition), in
solicitations and contracts when a facilities acquisition contract is contemplated (see 45.301).
(d)(1) The contracting officer shall insert the clause at
52.245-11, Government Property (Facilities Use), in solicitations and contracts when a facilities use contract is contemplated (see 45.301).
(2) If the contract is for the conduct of basic or applied
research at nonprofit institutions of higher education, or is
awarded to a nonprofit organization whose primary purpose is
the conduct of scientific research (see 35.014), the contracting
officer shall use the clause with its Alternate I.
45.302-7 Optional property-related clauses for facilities
contracts.
(a) The contracting officer may insert the clause at
52.245-12, Contract Purpose (Nonprofit Educational Institutions), in solicitations and contracts when a facilities use contract is contemplated and award may be made to a nonprofit
educational institution (also see 45.302-6).
(b) The contracting officer may insert the clause at
52.245-13, Accountable Facilities (Nonprofit Educational
Institutions), in solicitations and contracts when a facilities
contract is contemplated and award may be made to a nonprofit educational institution (also see 45.302-6).
(c) The contracting officer may insert the clause at
52.245-14, Use of Government Facilities, in solicitations and
contracts when a facilities use contract is contemplated and
award may be made to a nonprofit educational institution (also
see 45.302-6).
(d) The contracting officer may, under a proper delegation
of authority, insert the clause at 52.245-15, Transfer of Title to
the Facilities, in solicitations and contracts when a consolidated facilities contract, a facilities acquisition contract, or a
facilities use contract is contemplated for the conduct of basic
or applied research at nonprofit institutions of higher education, or at nonprofit organizations whose primary purpose is
the conduct of scientific research (see 35.015 and 45.302-6).
(e) The contracting officer may insert the clause at
52.245-16, Facilities Equipment Modernization, in solicitations and contracts when a consolidated facilities contract, a
facilities acquisition contract, or a facilities use contract is
contemplated under which the Government will provide modernized or replacement facilities.
45.303 Providing material.
45.303-1 Policy.
Contractors shall ordinarily furnish all material for performing Government contracts. However, agencies should
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provide material to a contractor when necessary to achieve
significant economy, standardization, or expedited production, or when it is otherwise in the Government’s interest.
45.303-2 Procedures.
Solicitations shall specify material that the Government
will furnish in sufficient detail (including requisitioning procedures) to enable offerors to evaluate it accurately. The contracting officer shall insert the appropriate Government
property clause prescribed in 45.106, in all solicitations when
the Government will provide material.
45.304 Providing motor vehicles.
(a) Contractors shall ordinarily furnish any motor vehicles
needed in performing Government contracts. Agencies may
provide contractors with motor vehicles only when—
(1) The number of vehicles required for use by contractor personnel is predictable and expected to remain fairly
constant;
(2) The proposed contract will bear the entire cost of the
vehicle program;
(3) The motor vehicles will not be used on any contract
other than that for which the vehicles were provided, unless
approved by the appropriate department or agency official;
(4) Prospective contractors do not have or would not be
expected to have an existing and continuing capability for providing the vehicles from their own resources; and
(5) Substantial savings are expected.
(b) Agencies that provide contractors with Governmentowned-or-leased motor vehicles are responsible for ensuring
that such vehicles are used only for the performance of the
contract. Under 41 CFR 101-38.301-1, contractors are prohibited from using such vehicles for home-to-work transportation
consistent
with
Pub. L. 99-550
amending
31 U.S.C. 1344. (See Subpart 51.2, Contractor Use of Interagency Fleet Management System (IFMS) Vehicles.)
45.305 [Reserved]
45.306 Providing special tooling.
45.306-1 Providing existing special tooling.
(a) The contracting officer shall offer existing Government
special tooling to prospective contractors for use in Government work if it will not disrupt programs of equal or higher
priority, it is otherwise advantageous to the Government, and
use of the special tooling is authorized under 45.402(a). (See
also 45.308 and 45.309.)
(b) Contracts authorizing the furnishing of existing special
tooling shall contain a description of the special tooling, the
45.3-3
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terms and conditions of shipment, and the terms covering the
cost of adapting and installing the tooling.
45.306-2 Special tooling under cost-reimbursement
contracts.
Title to special tooling under cost-reimbursement contracts is acquired by the Government in all cases. The clause
used for this purpose is 52.245-5, Government Property
(Cost-Reimbursement, Time-and-Material, or Labor-Hour
Contracts).
45.306-3 Special tooling under fixed-price contracts.
(a) Criteria for acquisition. In deciding whether or not to
acquire title to special tooling, or rights to title, under fixedprice contracts, the contracting officer shall consider the following factors:
(1) The current or probable future need of the Government for the items involved (including in-house use) and the
estimated cost of producing them if not acquired.
(2) The estimated residual value of the items.
(3) The administrative burden and other expenses incident to reporting, recordkeeping, preparation, handling, transportation, and storage.
(4) The feasibility and probable cost of making the
items available to other offerors in the event of future
acquisitions.
(5) The amount offered by the contractor for the right to
retain the items.
(6) The effect on future competition and contract
pricing.
(b) Decision not to acquire special tooling. In contracts in
which the Government will not acquire title to special tooling,
or rights to title, special requirements may be included in the
Schedule of the contract (e.g., requirement governing the contractor’s capitalization of special tooling costs).
45.306-4 [Reserved]
45.306-5 Contract clause.
The contracting officer shall insert the clause at 52.245-17,
Special Tooling, in solicitations and contracts when a fixedprice contract is contemplated, and either the contract will
include special tooling provided by the Government or the
Government will acquire title or right to title in special tooling
to be acquired or fabricated by the contractor for the Government, other than special tooling to be delivered as an end item
under the contract. The Special Tooling clause shall apply to
all special tooling accountable to the contract.
45.3-4
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45.307 Providing special test equipment.
45.307-1 General.
(a) Contracting officers shall offer existing Governmentowned special test equipment to contractors, consistent with
the conditions in 45.306-1(a). (See also 45.308 and 45.309.)
(b) Contracting officers may also authorize contractors to
acquire special test equipment for the Government when it is
advantageous to the Government under the criteria in
45.306-3(a) and existing special test equipment is not
available.
45.307-2 Acquiring special test equipment.
(a) When special test equipment or components are known,
the solicitation (and the contract) shall separately identify
each item to be furnished by the Government or acquired or
fabricated by the contractor for the Government. Individual
items of less than $5,000 may be grouped by category.
(b) Notice and approval. Under negotiated contracts containing the clause at 52.245-18, Special Test Equipment, the
contractor must notify the contracting officer if it intends to
acquire or fabricate special test equipment. Within 30 days of
receipt of the notice, the contracting officer shall—
(1) Review the proposed items for necessity and proper
classification as “special” test equipment;
(2) Screen the availability of existing Governmentowned test equipment in accordance with agency procedures;
and
(3) Notify the contractor, approving or disapproving the
acquisition or fabrication and, if it is disapproved, state
whether the equipment will be furnished by the Government.
45.307-3 Contract clause.
The contracting officer shall insert the clause at 52.245-18,
Special Test Equipment, in solicitations and contracts when
contracting by negotiation and the contractor will acquire or
fabricate special test equipment for the Government but the
exact identification of the special test equipment to be
acquired or fabricated is unknown.
45.308 Providing Government production and research
property “as is.”
45.308-1 General.
(a) The contracting officer may provide Government production and research property on an “as is” basis for performing fixed-price, time-and-material, and labor-hour contracts.
It may also be furnished under a facilities contract, in which
case the contract shall state that the contractor will not be
reimbursed for transporting, installing, modifying, repairing,
or otherwise making the property ready for use.
(b) When the property is provided under other than a facilities contract, the solicitation shall state that—
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Subpart 45.4—Contractor Use and Rental of
Government Property
45.400 Scope of subpart.
This subpart prescribes policies and procedures for contractor use and rental of Government production and research
property.
45.401 Policy.
In performing Government contracts or subcontracts, Government production and research property in the possession of
contractors or subcontractors shall be used to the greatest possible extent, provided that a competitive advantage is not conferred on the contractor or its subcontractors (see
Subpart 45.2). Prior approval of the contracting officer having
cognizance of Government production and research property
is required for any use, whether Government or non-Government, to ensure that the Government receives adequate consideration. Government use is defined as use in support of
U.S. Government contracts and non-Government use is all
other use (including direct commercial sales to domestic and
foreign customers). As a general rule, Government use is on
a rent-free basis. Non-Government use is on a rental basis.
When Government production and research property is no
longer required for the performance of Government contracts
or subcontracts, it shall not continue to be made available to
a contractor for non-Government use.
45.402 Authorizing use of Government production and
research property.
(a) Contracting officers who believe it to be in the Government’s interest for a prospective contractor or subcontractor to
use existing Government production and research property
shall authorize such use in the contract. The contracting
officer shall confirm the availability of the property before
authorizing its use on either a rental or rent-free basis.
(b) Unless the solicitation provides for the successful offeror to use Government production and research property in
the offeror’s possession, the solicitation shall require any offeror desiring to use such property to request the written concurrence of the contracting officer cognizant of the property.
To preclude a competitive advantage, the contracting officer’s
concurrence should include any information required by
Subpart 45.2.
(c) The contracting officer shall review the contractor’s
request for non-Government use of Government production
and research property when the property is no longer required
for performing Government contracts but is retained for
spares or for mobilization and readiness requirements. (Also
see 45.302-1(b)(3).)

45.404

45.403 Rental—Use and Charges clause.
(a) The contracting officer shall charge contractors rent for
using Government production and research property, except
as prescribed in 45.404 and 45.405. Rent shall be computed
in accordance with the clause at 52.245-9, Use and Charges.
If the agency head determines it to be in the Government’s
interest, an alternative method for computing rent may be
used.
(b) The contracting officer shall ensure the collection of
any rent due the Government from the contractor.
45.404 Rent-free use.
(a) The rental required by 45.403 does not apply to the following Government production and research property:
(1) That which is located in Government-owned, contractor-operated plants operated on a cost-plus-fee basis (but
see 45.405).
(2) That which is left in place or installed on contractorowned property for mobilization or future Government production purposes. However, rent computed in accordance
with 45.403(a) shall apply to that portion of property or its
capacity used or authorized for use.
(3) Items of equipment that are part of a general program approved by the Federal Emergency Management
Agency (FEMA) and present unusual problems in relation to
the time required for their preparation for shipment, installation, and operation because of size, complexity, or performance characteristics.
(4) Any other Government production and research
property that may be excepted by FEMA.
(b) The contracting officer cognizant of the Government
production and research property may grant written authorization for rent-free use of production and research property in
the possession of nonprofit organizations when used for
research, development, or educational work and—
(1) The use of the property is directly or indirectly in the
national interest;
(2) The property will not be used for the direct benefit
of a profit-making organization; and
(3) The Government receives some direct benefit (such
as rights to use the results of the work without charge) from
its use. As a minimum, the contractor shall furnish a report on
the work for which the property was provided.
(c) If the contracting officer has obtained adequate price or
other consideration, Government production and research
property may also be used rent-free under—
(1) Prime contracts that specifically authorize such use
without charge; and
(2) Subcontracts of any tier, if the contracting officer
awarding the prime contract has specifically authorized rentfree use by the subcontractor.
(d) After award, a contract may be modified to eliminate
rent for using Government production and research property.
45.4-1
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In this case, the contract shall be equitably adjusted to reflect
the elimination of rent and any other amount attributable
thereto.
45.405 Contracts with foreign governments or
international organizations.
Requests by, or for the benefit of, foreign governments or
international organizations to use Government production and
research property shall be processed and costs shall be recovered or rental charged in accordance with agency procedures.
45.406 Use of Government production and research
property on independent research and development
programs.
The contracting officer cognizant of Government production and research property in the possession of a contractor
may authorize a contractor to use the property on an independent research and development (IR&D) program, if—
(a) Such use will not conflict with the primary use of the
property or enable the contractor to retain property that could
otherwise be released;
(b) The contractor agrees not to include as a charge against
any Government contract the rental value of the property used
on its IR&D program; and
(c) A rental charge for the portion of the contractor’s IR&D
program cost allocated to commercial work, computed in
accordance with 45.403, is deducted from any agreed-upon
Government share of the contractor’s IR&D costs.

45.4-2

(FAC 2005–05)

45.407 Non-Government use of plant equipment.
Requirements for authorization and dollar thresholds for
non-Government use of specific types of plant equipment
shall be set at the agency level. The following general policies
and requirements shall be used by agencies in supplementing
this section:
(a) The contracting officer’s advance written approval
shall be required for any non-Government use of active plant
equipment. Before authorizing non-Government use exceeding 25 percent, the contracting officer shall obtain approval of
the head (or designee) of the agency that awarded the contract
to which the property is accountable.
(b) The approvals under paragraph (a) of this section may
be granted only when it is in the Government’s interest—
(1) To keep the equipment in a high state of operational
readiness through regular use;
(2) Because substantial savings to the Government
would accrue through overhead cost-sharing and receipt of
rental; or
(3) To avoid an inequity to a contractor who is required
by the Government to retain the equipment in place.
(c) If the contractor’s request for non-Government use in
excess of 25 percent is approved, the contracting officer may
require the contractor to insure the property against loss or
damage. Facilities contracts may be modified to require such
insurance.
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amounts payable under this contract has been assigned under
the Assignment of Claims Act of 1940 (31 U.S.C. 3727 and
41 U.S.C. 15).
(i) Limitation because of undefinitized work. Notwithstanding any provision of this contract, progress payments
shall not exceed 80 percent on work accomplished on
undefinitized contract actions. A “contract action” is any
action resulting in a contract, as defined in FAR Subpart 2.1,
including contract modifications for additional supplies or
services, but not including contract modifications that are
within the scope and under the terms of the contract, such as
contract modifications issued pursuant to the Changes clause,
or funding and other administrative changes.
(j) Interest computation on unearned amounts. In accordance with 31 U.S.C. 3903(c)(1), the amount payable under
paragraph (d)(2) of this clause shall be—
(1) Computed at the rate of average bond equivalent
rates of 91-day Treasury bills auctioned at the most recent auction of such bills prior to the date the Contractor receives the
unearned amount; and
(2) Deducted from the next available payment to the
Contractor.
(End of clause)
52.232-6 Payment under Communication Service
Contracts with Common Carriers.
As prescribed in 32.111(a)(6), insert the following clause,
appropriately modified with respect to payment due dates in
accordance with agency regulations, in solicitations and contracts for regulated communication services by common
carriers:
PAYMENT UNDER COMMUNICATION SERVICE CONTRACTS
WITH COMMON CARRIERS (APR 1984)
The Government shall pay the Contractor, in arrears, upon
submission of invoices for services and facilities furnished in
accordance with the terms of CSAs issued under this contract,
the rates and charges for the services and facilities as set forth
in the clause entitled “Rates, Charges and Services.”
(End of clause)
52.232-7 Payments under Time-and-Materials and
Labor-Hour Contracts.
As prescribed in 32.111(a)(7), insert the following clause:
PAYMENTS UNDER TIME-AND-MATERIALS AND LABORHOUR CONTRACTS (AUG 2005)
The Government will pay the Contractor as follows upon
the submission of invoices or vouchers approved by the Contracting Officer:
(a) Hourly rate. (1) The amounts shall be computed by
multiplying the appropriate hourly rates prescribed in the
Schedule by the number of direct labor hours performed. The
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rates shall include wages, indirect costs, general and administrative expense, and profit. Fractional parts of an hour shall
be payable on a prorated basis. Vouchers may be submitted
once each month (or at more frequent intervals, if approved by
the Contracting Officer), to the Contracting Officer or designee. The Contractor shall substantiate vouchers by evidence
of actual payment and by individual daily job timecards, or
other substantiation approved by the Contracting Officer.
Promptly after receipt of each substantiated voucher, the Government shall, except as otherwise provided in this contract,
and subject to the terms of (e) of this section, pay the voucher
as approved by the Contracting Officer.
(2) Unless otherwise prescribed in the Schedule, the
Contracting Officer may unilaterally issue a contract modification requiring the Contractor to withhold amounts from its
billings until a reserve is set aside in an amount that the Contracting Officer considers necessary to protect the Government's interests. The Contracting Officer may require a
withhold of 5 percent of the amounts due under paragraph (a),
but the total amount withheld for the contract shall not exceed
$50,000. The amounts withheld shall be retained until the
Contractor executes and delivers the release required by paragraph (f) of this clause.
(3) Unless the Schedule prescribes otherwise, the
hourly rates in the Schedule shall not be varied by virtue of the
Contractor having performed work on an overtime basis. If no
overtime rates are provided in the Schedule and overtime
work is approved in advance by the Contracting Officer, overtime rates shall be negotiated. Failure to agree upon these
overtime rates shall be treated as a dispute under the Disputes
clause of this contract. If the Schedule provides rates for overtime, the premium portion of those rates will be reimbursable
only to the extent the overtime is approved by the Contracting
Officer.
(b) Materials and subcontracts. (1) The Contracting
Officer will determine allowable costs of direct materials in
accordance with Subpart 31.2 of the Federal Acquisition Regulation (FAR) in effect on the date of this contract. Direct
materials, as used in this clause, are those materials that enter
directly into the end product, or that are used or consumed
directly in connection with the furnishing of the end product.
(2) The Contractor may include reasonable and allocable material handling costs in the charge for material to the
extent they are clearly excluded from the hourly rate. Material
handling costs are comprised of indirect costs, including,
when appropriate, general and administrative expense allocated to direct materials in accordance with the Contractor’s
usual accounting practices consistent with Subpart 31.2 of the
FAR.
(3) The Government will reimburse the Contractor for
supplies and services purchased directly for the contract when
the Contractor—
(i) Has made payments of cash, checks, or other
forms of payment for these purchased supplies or services; or
52.2-199
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(ii) Will make these payments determined due—
(A) In accordance with the terms and conditions
of a subcontract or invoice; and
(B) Ordinarily within 30 days of the submission
of the Contractor’s payment request to the Government.
(4)(i) The Government will reimburse the Contractor
for costs of subcontracts that are authorized under the subcontracts clause of this contract, provided that the costs are consistent with paragraph (b)(5) of this clause.
(ii) The Government will limit reimbursable costs in
connection with subcontracts to the amounts paid for supplies
and services purchased directly for the contract when the Contractor has made or will make payments determined due of
cash, checks, or other forms of payment to the
subcontractor—
(A) In accordance with the terms and conditions
of a subcontract or invoice; and
(B) Ordinarily within 30 days of the submission
of the Contractor’s payment request to the Government.
(iii) The Government will not reimburse the Contractor for any costs arising from the letting, administration,
or supervision of performance of the subcontract, if the costs
are included in the hourly rates payable under
paragraph (a)(1) of this clause.
(5) To the extent able, the Contractor shall—
(i) Obtain materials at the most advantageous prices
available with due regard to securing prompt delivery of satisfactory materials; and
(ii) Take all cash and trade discounts, rebates, allowances, credits, salvage, commissions, and other benefits.
When unable to take advantage of the benefits, the Contractor
shall promptly notify the Contracting Officer and give the reasons. The Contractor shall give credit to the Government for
cash and trade discounts, rebates, scrap, commissions, and
other amounts that have accrued to the benefit of the Contractor, or would have accrued except for the fault or neglect of
the Contractor. The Contractor shall not deduct from gross
costs the benefits lost without fault or neglect on the part of
the Contractor, or lost through fault of the Government.
(c) Total cost. It is estimated that the total cost to the Government for the performance of this contract shall not exceed
the ceiling price set forth in the Schedule and the Contractor
agrees to use its best efforts to perform the work specified in
the Schedule and all obligations under this contract within
such ceiling price. If at any time the Contractor has reason to
believe that the hourly rate payments and material costs that
will accrue in performing this contract in the next succeeding
30 days, if added to all other payments and costs previously
accrued, will exceed 85 percent of the ceiling price in the
Schedule, the Contractor shall notify the Contracting Officer
giving a revised estimate of the total price to the Government
for performing this contract with supporting reasons and documentation. If at any time during performing this contract, the
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Contractor has reason to believe that the total price to the Government for performing this contract will be substantially
greater or less than the then stated ceiling price, the Contractor
shall so notify the Contracting Officer, giving a revised estimate of the total price for performing this contract, with supporting reasons and documentation. If at any time during
performing this contract, the Government has reason to
believe that the work to be required in performing this contract
will be substantially greater or less than the stated ceiling
price, the Contracting Officer will so advise the Contractor,
giving the then revised estimate of the total amount of effort
to be required under the contract.
(d) Ceiling price. The Government shall not be obligated
to pay the Contractor any amount in excess of the ceiling price
in the Schedule, and the Contractor shall not be obligated to
continue performance if to do so would exceed the ceiling
price set forth in the Schedule, unless and until the Contracting Officer shall have notified the Contractor in writing that
the ceiling price has been increased and shall have specified
in the notice a revised ceiling that shall constitute the ceiling
price for performance under this contract. When and to the
extent that the ceiling price set forth in the Schedule has been
increased, any hours expended and material costs incurred by
the Contractor in excess of the ceiling price before the
increase shall be allowable to the same extent as if the hours
expended and material costs had been incurred after the
increase in the ceiling price.
(e) Audit. At any time before final payment under this contract the Contracting Officer may request audit of the invoices
or vouchers and substantiating material. Each payment previously made shall be subject to reduction to the extent of
amounts, on preceding invoices or vouchers, that are found by
the Contracting Officer not to have been properly payable and
shall also be subject to reduction for overpayments or to
increase for underpayments. Upon receipt and approval of the
voucher or invoice designated by the Contractor as the “completion voucher” or “completion invoice” and substantiating
material, and upon compliance by the Contractor with all
terms of this contract (including, without limitation, terms
relating to patents and the terms of (f) and (g) of this section),
the Government shall promptly pay any balance due the Contractor. The completion invoice or voucher, and substantiating
material, shall be submitted by the Contractor as promptly as
practicable following completion of the work under this contract, but in no event later than 1 year (or such longer period
as the Contracting Officer may approve in writing) from the
date of completion.
(f) Assignment. The Contractor, and each assignee under an
assignment entered into under this contract and in effect at the
time of final payment under this contract, shall execute and
deliver, at the time of and as a condition precedent to final payment under this contract, a release discharging the Government, its officers, agents, and employees of and from all
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liabilities, obligations, and claims arising out of or under this
contract, subject only to the following exceptions:
(1) Specified claims in stated amounts, or in estimated
amounts if the amounts are not susceptible of exact statement
by the Contractor.
(2) Claims, together with reasonable incidental
expenses, based upon the liabilities of the Contractor to third
parties arising out of performing this contract, that are not
known to the Contractor on the date of the execution of the
release, and of which the Contractor gives notice in writing to
the Contracting Officer not more than 6 years after the date of
the release or the date of any notice to the Contractor that the
Government is prepared to make final payment, whichever is
earlier.
(3) Claims for reimbursement of costs (other than
expenses of the Contractor by reason of its indemnification of
the Government against patent liability), including reasonable
incidental expenses, incurred by the Contractor under the
terms of this contract relating to patents.
(g) Refunds. The Contractor agrees that any refunds,
rebates, or credits (including any related interest) accruing to
or received by the Contractor or any assignee, that arise under
the materials portion of this contract and for which the Contractor has received reimbursement, shall be paid by the Contractor to the Government. The Contractor and each assignee,
under an assignment entered into under this contract and in
effect at the time of final payment under this contract, shall
execute and deliver, at the time of and as a condition precedent
to final payment under this contract, an assignment to the
Government of such refunds, rebates, or credits (including
any interest) in form and substance satisfactory to the Contracting Officer.
(h) Interim payments. (1) Interim payments made prior to
the final payment under the contract are contract financing
payments. Contract financing payments are not subject to the
interest penalty provisions of the Prompt Payment Act.
(2) The designated payment office will make interim
payments for contract financing on the ______________
[Contracting Officer insert day as prescribed by agency head;
if not prescribed, insert "30th"] day after the designated billing office receives a proper payment request. In the event that
the Government requires an audit or other review of a specific
payment request to ensure compliance with the terms and conditions of the contract, the designated payment office is not
compelled to make payment by the specified due date.
(End of clause)
Alternate I (Mar 2000). If the nature of the work to be performed requires the Contractor to furnish material that the
Contractor regularly sells to the general public in the normal
course of business, and the price is under the limitations prescribed in 16.601(b)(3), add the following paragraph (6) to
paragraph (b) of the basic clause:
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(b)(6) If the nature of the work to be performed requires the
Contractor to furnish material that the Contractor regularly sells
to the general public in the normal course of business, the price
to be paid for such material, notwithstanding the other requirements of this paragraph (b), shall be on the basis of an established catalog or list price, in effect when the material is
furnished, less all applicable discounts to the Government, provided that in no event shall such price be in excess of the Contractor’s sales price to its most favored customer for the same
item in like quantity, or the current market price, whichever is
lower.

Alternate II (Feb 2002). If a labor-hour contract is contemplated, and if no specific reimbursement for materials furnished is intended, the Contracting Officer may add the
following paragraph (i) to the basic clause:
(i) The terms of this clause that govern reimbursement for
materials furnished are considered to have been deleted.

52.232-8 Discounts for Prompt Payment.
As prescribed in 32.111(b)(1), insert the following clause:
DISCOUNTS FOR PROMPT PAYMENT (FEB 2002)
(a) Discounts for prompt payment will not be considered
in the evaluation of offers. However, any offered discount will
form a part of the award, and will be taken if payment is made
within the discount period indicated in the offer by the offeror.
As an alternative to offering a discount for prompt payment in
conjunction with the offer, offerors awarded contracts may
include discounts for prompt payment on individual invoices.
(b) In connection with any discount offered for prompt
payment, time shall be computed from the date of the invoice.
If the Contractor has not placed a date on the invoice, the due
date shall be calculated from the date the designated billing
office receives a proper invoice, provided the agency annotates such invoice with the date of receipt at the time of receipt.
For the purpose of computing the discount earned, payment
shall be considered to have been made on the date that appears
on the payment check or, for an electronic funds transfer, the
specified payment date. When the discount date falls on a Saturday, Sunday, or legal holiday when Federal Government
offices are closed and Government business is not expected to
be conducted, payment may be made on the following business day.
(End of clause)
52.232-9 Limitation on Withholding of Payments.
As prescribed in 32.111(b)(2), insert a clause substantially
as follows, appropriately modified with respect to payment
due dates in accordance with agency regulations, in solicitations and contracts when a supply contract, service contract,
time-and-materials contract, labor-hour contract, or research
and development contract is contemplated that includes two
or more terms authorizing the temporary withholding of
52.2-201
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amounts otherwise payable to the contractor for supplies
delivered or services performed:
LIMITATION ON WITHHOLDING OF PAYMENTS (APR 1984)
If more than one clause or Schedule term of this contract
authorizes the temporary withholding of amounts otherwise
payable to the Contractor for supplies delivered or services
performed, the total of the amounts withheld at any one time
shall not exceed the greatest amount that may be withheld
under any one clause or Schedule term at that time; provided,
that this limitation shall not apply to—
(a) Withholdings pursuant to any clause relating to wages
or hours of employees;
(b) Withholdings not specifically provided for by this
contract;
(c) The recovery of overpayments; and
(d) Any other withholding for which the Contracting
Officer determines that this limitation is inappropriate.
(End of clause)
52.232-10 Payments under Fixed-Price ArchitectEngineer Contracts.
As prescribed in 32.111(c)(1), insert the following clause:
PAYMENTS UNDER FIXED-PRICE ARCHITECT-ENGINEER
CONTRACTS (AUG 1987)
(a) Estimates shall be made monthly of the amount and
value of the work and services performed by the Contractor
under this contract which meet the standards of quality established under this contract. The estimates shall be prepared by
the Contractor and accompanied by any supporting data
required by the Contracting Officer.
(b) Upon approval of the estimate by the Contracting
Officer, payment upon properly executed vouchers shall be
made to the Contractor, as soon as practicable, of 90 percent
of the approved amount, less all previous payments; provided,
that payment may be made in full during any months in which
the Contracting Officer determines that performance has been
satisfactory. Also, whenever the Contracting Officer determines that the work is substantially complete and that the
amount retained is in excess of the amount adequate for the
protection of the Government, the Contracting Officer may
release the excess amount to the Contractor.
(c) Upon satisfactory completion by the Contractor and
acceptance by the Contracting Officer of the work done by the
Contractor under the “Statement of Architect-Engineer Services,” the Contractor will be paid the unpaid balance of any
money due for work under the statement, including retained
percentages relating to this portion of the work. Upon satisfactory completion and final acceptance of the construction
work, the Contractor shall be paid any unpaid balance of
money due under this contract.
(d) Before final payment under the contract, or before settlement upon termination of the contract, and as a condition
52.2-202

precedent thereto, the Contractor shall execute and deliver to
the Contracting Officer a release of all claims against the Government arising under or by virtue of this contract, other than
any claims that are specifically excepted by the Contractor
from the operation of the release in amounts stated in the
release.
(e) Notwithstanding any other provision in this contract,
and specifically paragraph (b) of this clause, progress payments shall not exceed 80 percent on work accomplished on
undefinitized contract actions. A “contract action” is any
action resulting in a contract, as defined in FAR Subpart 2.1,
including contract modifications for additional supplies or
services, but not including contract modifications that are
within the scope and under the terms of the contract, such as
contract modifications issued pursuant to the Changes clause,
or funding and other administrative changes.
(End of clause)
52.232-11 Extras.
As prescribed in 32.111(c)(2), insert the following clause,
appropriately modified with respect to payment due dates in
accordance with agency regulations, in solicitations and contracts when a fixed-price supply contract, fixed-price service
contract, or transportation contract is contemplated:
EXTRAS (APR 1984)
Except as otherwise provided in this contract, no payment
for extras shall be made unless such extras and the price therefor have been authorized in writing by the Contracting Officer.
(End of clause)
52.232-12 Advance Payments.
As prescribed in 32.412(a), insert the following clause:
ADVANCE PAYMENTS (MAY 2001)
(a) Requirements for payment. Advance payments will be
made under this contract (1) upon submission of properly certified invoices or vouchers by the Contractor, and approval by
the administering office, ________ [insert the name of the
office designated under agency procedures], or (2) under a
letter of credit. The amount of the invoice or voucher submitted plus all advance payments previously approved shall not
exceed $_______. If a letter of credit is used, the Contractor
shall withdraw cash only when needed for disbursements
acceptable under this contract and report cash disbursements
and balances as required by the administering office. The
Contractor shall apply terms similar to this clause to any
advance payments to subcontractors.
(b) Special account. Until (1) the Contractor has liquidated
all advance payments made under the contract and related
interest charges and (2) the administering office has approved
in writing the release of any funds due and payable to the Contractor, all advance payments and other payments under this
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risk and expense, (i) retain the facilities in place or (ii) remove
any of the affected severable facilities located in Contractorowned property and store them at the Contractor’s plant or in
a public insured warehouse, in accordance with sound practice and in a manner compatible with their security classification. Except as provided in this paragraph, the Government
shall not be liable to the Contractor for failure to give the written notice required by paragraph (n)(4).
(6) Nonseverable items of the facilities or items of the
facilities subject to patent or proprietary rights shall be disposed of in such manner as the parties may have agreed to in
writing.
(7) The Government, either directly or by third persons
engaged by it, may remove or otherwise dispose of any facilities for which the Contractor’s authority to use has been terminated, other than those for which specific provision is made
in paragraph (n)(6).
(8) The Contractor shall, within a reasonable time after
the expiration of the 120-day period specified in
paragraph (n)(4), remove all of its property from the Government property and take such action as the Contracting Officer
may direct in writing with respect to restoring that Government property (to the extent that it is affected by the installation of the Contractor’s property) to its condition before such
installation.
(9) Unless otherwise specifically provided in this contract, the Government shall not be obligated to the Contractor
to restore or rehabilitate any property at the Contractor’s plant,
except for restoration or rehabilitation costs caused by
removal of the facilities under subdivision (n)(4)(ii). The
Contractor agrees to indemnify the Government against all
suits or claims for damages arising out of the Government’s
failure to restore or rehabilitate any property at the Contractor’s plant or property of its subcontractors, except any damage as may be caused by the negligence of the Government,
its agents, or independent contractors.
(End of clause)
52.245-8 Liability for the Facilities.
As prescribed in 45.302-6(b), insert the following clause:
LIABILITY FOR THE FACILITIES (JAN 1997)
(a) The term “Contractor’s managerial personnel,” as used
in this clause, means any of the Contractor’s directors, officers, managers, superintendents, or equivalent representatives
who have supervision or direction of—
(1) All or substantially all of the Contractor’s business;
(2) All or substantially all of the Contractor’s operations
at any one plant or separate location in which the facilities are
installed or located; or
(3) A separate and complete major industrial operation
in connection with which the facilities are used.
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(b) The Contractor shall not be liable for any loss or
destruction of, or damage to, the facilities or for expenses incidental to such loss, destruction, or damage, except as provided
in this clause.
(c) The Contractor shall be liable for loss or destruction of,
or damage to, the facilities, and for expenses incidental to such
loss, destruction, or damage—
(1) That results from a risk expressly required to be
insured under this contract, but only to the extent of the insurance required to be purchased and maintained, or to the extent
of insurance actually purchased and maintained, whichever is
greater;
(2) That results from a risk that is in fact covered by
insurance or for which the Contractor is otherwise reimbursed, but only to the extent of such insurance or
reimbursement;
(3) For which the Contractor is otherwise responsible
under the express terms of this contract;
(4) That results from willful misconduct or lack of good
faith on the part of the Contractor’s managerial personnel; or
(5) That results from a failure, due to willful misconduct
or lack of good faith on the part of the Contractor’s managerial
personnel—
(i) To establish, maintain, and administer a system
for control of the facilities in accordance with the “Property
administration” paragraph of the Government Property
clause; or
(ii) To maintain and administer a program for maintenance, repair, protection, and preservation of the facilities,
in accordance with the “Property administration” paragraph
of the Government Property clause, or to take reasonable steps
to comply with any appropriate written direction that the Contracting Officer may prescribe as reasonably necessary for the
protection of the facilities. If the Government Property clause
does not include the “Property administration” paragraph,
then the Contractor shall exercise sound industrial practice in
complying
with
the
requirements
of
this
subdivision (c)(5)(ii).
(d)(1) If the Contractor fails to act as provided by
paragraph (c)(5) of this clause, after being notified (by certified mail addressed to one of the Contractor’s managerial personnel) of the Government’s disapproval, withdrawal of
approval, or nonacceptance of the system or program, it shall
be conclusively presumed that such failure was due to willful
misconduct or lack of good faith on the part of the Contractor’s managerial personnel.
(2) Furthermore, any loss or destruction of, or damage
to, the Government property shall be presumed to have
resulted from such failure unless the Contractor can establish
by clear and convincing evidence that such loss, destruction,
or damage—
(i) Did not result from the Contractor’s failure to
maintain an approved program or system; or
(FAC 2005–05)
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(ii) Occurred while an approved program or system
was maintained by the Contractor.
(e) If the Contractor transfers facilities to the possession
and control of a subcontractor, the transfer shall not affect the
liability of the Contractor for loss or destruction of, or damage
to, the facilities. However, the Contractor shall require the
subcontractor to assume the risk of, and be responsible for,
any loss or destruction of, or damage to, the facilities while in
the subcontractor’s possession or control, except to the extent
that the subcontract, with the advance approval of the Contracting Officer, relieves the subcontractor from such liability.
In the absence of such approval, the subcontract shall contain
appropriate provisions requiring the return of all the facilities
in as good condition as when received, except for reasonable
wear and tear or for their utilization in accordance with the
provisions of the prime contract.
(f) Unless expressly directed in writing by the Contracting
Officer, the Contractor shall not include in the price or cost
under any contract with the Government the cost of insurance
(including self-insurance) against any form of loss, destruction, or damage to the facilities. Any insurance required under
this clause shall be in such form, in such amounts, for such
periods of time, and with such insurers (including the Contractor as self-insurer in appropriate circumstances) as the
Contracting Officer shall require or approve. Such insurance
shall provide for 30 days advance notice to the Contracting
Officer, in the event of cancellation or material change in the
policy coverage on the part of the insurer. Documentation of
insurance or an authenticated copy of such insurance shall be
deposited promptly with the Contracting Officer. The Contractor shall, not less than 30 days before the expiration of
such insurance, deliver to the Contracting Officer documentation of insurance or an authenticated copy of each renewal
policy. The insurance shall be in the name of the United States
of America (Agency Name), the Contractor, and such other
interested parties as the Contracting Officer shall approve, and
shall contain a loss payable clause reading substantially as
follows:
Any loss under this policy shall be adjusted with (Contractor)
and the proceeds, at the direction of the Government, shall be
paid to (Contractor). Proceeds not paid to (Contractor) shall be
paid to the office designated by the Contracting Officer.

(g) When there is any loss or destruction of, or damage to,
the facilities—
(1) The Contractor shall promptly notify the Contracting Officer and, with the assistance of the Contracting Officer,
shall take all reasonable steps to protect the facilities from further damage, separate the damaged and undamaged facilities,
put all the facilities in the best possible order, and promptly
furnish to the Contracting Officer (and in any event within
30 days) a statement of—
(i) The facilities lost or damaged;
52.2-282
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(ii) The time and origin of the loss or damage;
(iii) All known interests in commingled property of
which the facilities are a part; and
(iv) Any insurance covering any part of or interest in
such commingled property;
(2) The Contractor shall make such repairs, replacements and renovations of the lost, destroyed, or damaged
facilities, or take such other action as the Contracting Officer
may direct in writing; and
(3) The Contractor shall perform its obligations under
this paragraph (g) at Government expense, except to the
extent that the Contractor is liable for such damage, destruction, or loss under the terms of this clause, and except as any
damage, destruction, or loss is compensated by insurance.
(h) The Government is not obliged to replace or repair the
facilities that have been lost, destroyed, or damaged. If the
Government does not replace or repair the facilities, the right
of the parties to an equitable adjustment in delivery or performance dates, price, or both, and in any other contractual condition of the related contracts affected shall be governed by
the terms and conditions of those contracts.
(i) Except to the extent of any loss or destruction of, or
damage to, the facilities for which the Contractor is relieved
of liability, the facilities shall be returned to the Government
or otherwise disposed of under the terms of this contract—
(1) In as good condition as when received by the
Contractor;
(2) Improved; or
(3) As required under the terms of this contract, less
ordinary wear and tear.
(j) If the Contractor is in any way compensated (excepting
proceeds from use and occupancy insurance, the cost of which
is not borne directly or indirectly by the Government) for any
loss or destruction of, or damage to, the facilities, the Contractor, as directed by the Contracting Officer, shall—
(1) Use the proceeds to repair, renovate, or replace the
facilities involved; or
(2) Pay such proceeds to the Government.
(k) The Contractor shall do nothing to prejudice the Government’s right to recover against third parties for any loss or
destruction of, or damage to, the facilities. Upon the request
of the Contracting Officer, the Contractor shall furnish to the
Government, at Government expense, all reasonable assistance and cooperation (including the prosecution of suit and
the execution of instruments of assignment in favor of the
Government) in obtaining recovery.
(End of clause)
52.245-9 Use and Charges.
As prescribed in 45.106(h), insert the following clause:
USE AND CHARGES (AUG 2005)
(a) Definitions. As used in this clause:
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“Acquisition cost” means the acquisition cost recorded in
the Contractor’s property control system or, in the absence of
such record, the value attributed by the Government to a Government property item for purposes of determining a reasonable rental charge.
“Government property” means all property owned by or
leased to the Government or acquired by the Government
under the terms of the contract. It includes both Governmentfurnished property and contractor-acquired property as
defined in FAR 45.101.
“Real property” means land and rights in land, ground
improvements, utility distribution systems, and buildings and
other structures. It does not include foundations and other
work necessary for installing special tooling, special test
equipment, or equipment.
“Rental period” means the calendar period during which
Government property is made available for nongovernmental
purposes.
“Rental time” means the number of hours, to the nearest
whole hour, rented property is actually used for nongovernmental purposes. It includes time to set up the property for
such purposes, perform required maintenance, and restore the
property to its condition prior to rental (less normal wear and
tear).
(b) Use of Government property. The Contractor may use
the Government property without charge in the performance
of—
(1) Contracts with the Government that specifically
authorize such use without charge;
(2) Subcontracts of any tier under Government prime
contracts if the Contracting Officer having cognizance of the
prime contract—
(i) Approves a subcontract specifically authorizing
such use; or
(ii) Otherwise authorizes such use in writing; and
(3) Other work, if the Contracting Officer specifically
authorizes in writing use without charge for such work.
(c) Rental. If granted written permission by the Contracting
Officer, or if it is specifically provided for in the Schedule, the
Contractor may use the Government property (except material) for a rental fee for work other than that provided in paragraph (b) of this clause. Authorizing such use of the
Government property does not waive any rights of the Government to terminate the Contractor’s right to use the Government property. The rental fee shall be determined in
accordance with the following paragraphs.
(d) General. (1) Rental requests shall be submitted to the
Administrative Contracting Officer (ACO), identify the property for which rental is requested, propose a rental period, and
compute an estimated rental charge by using the Contractor’s
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best estimate of rental time in the formulae described in paragraph (e) of this clause.
(2) The Contractor shall not use Government property
for nongovernmental purposes, including Independent
Research and Development, until a rental charge for real property, or estimated rental charge for other property, is agreed
upon. Rented property shall be used only on a non-interference basis.
(e) Rental charge.— (1) Real property and associated fixtures. (i) The Contractor shall obtain, at its expense, a property appraisal from an independent licensed, accredited, or
certified appraiser that computes a monthly, daily, or hourly
rental rate for comparable commercial property. The appraisal
may be used to compute rentals under this clause throughout
its effective period or, if an effective period is not stated in the
appraisal, for one year following the date the appraisal was
performed. The Contractor shall submit the appraisal to the
ACO at least 30 days prior to the date the property is needed
for nongovernmental use. Except as provided in paragraph
(e)(1)(iii) of this clause, the ACO shall use the appraisal rental
rate to determine a reasonable rental charge.
(ii) Rental charges shall be determined by multiplying the rental time by the appraisal rental rate expressed as a
rate per hour. Monthly or daily appraisal rental rates shall be
divided by 720 or 24, respectively, to determine an hourly
rental rate.
(iii) When the ACO believes the appraisal rental rate
is unreasonable, the ACO shall promptly notify the Contractor. The parties may agree on an alternative means for computing a reasonable rental charge.
(iv) The Contractor shall obtain, at its expense, additional property appraisals in the same manner as provided in
paragraph (e)(1)(i) if the effective period has expired and the
Contractor desires the continued use of property for nongovernmental use. The Contractor may obtain additional appraisals within the effective period of the current appraisal if the
market prices decrease substantially.
(2) Other Government property. The Contractor may
elect to compute the rental charge using the appraisal method
described in paragraph (e)(1) of this clause subject to the constraints therein or the following formula in which rental time
shall be expressed in increments of not less than one hour with
portions of hours rounded to the next higher hour: The rental
charge is calculated by multiplying 2 percent of the acquisition cost by the hours of rental time, and dividing by 720.
(3) Alternative methodology. The Contractor may
request consideration of an alternative basis for computing the
rental charge if it considers the monthly rental rate or a timebased rental unreasonable or impractical.
(f) Rental payments. (1) Rent is due 60 days following
completion of the rental period or as otherwise specified in the
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contract. The Contractor shall compute the rental due, and
furnish records or other supporting data in sufficient detail to
permit the ACO to verify the rental time and computation.
Payment shall be made by check payable to the Treasurer of
the United States and sent to the contract administration office
identified in this contract, unless otherwise specified by the
Contracting Officer.
(2) Interest will be charged if payment is not made by
the date specified in paragraph (f)(1) of this clause. Interest
will accrue at the “Renegotiation Board Interest Rate”
(published in the Federal Register semiannually on or about
January 1st and July 1st) for the period in which the rent is due.
(3) The Government’s acceptance of any rental payment under this clause, in whole or in part, shall not be construed as a waiver or relinquishment of any rights it may have
against the Contractor stemming from the Contractor’s unauthorized use of Government property or any other failure to
perform this contract according to its terms.
(g) Use revocation. At any time during the rental period,
the Government may revoke nongovernmental use authorization and require the Contractor, at the Contractor’s expense,
to return the property to the Government, restore the property
to its pre-rental condition (less normal wear and tear), or both.
(h) Unauthorized use. The unauthorized use of Government property can subject a person to fines, imprisonment, or
both, under 18 U.S.C. 641.
(End of clause)
52.245-10 Government Property (Facilities Acquisition).
As prescribed in 45.302-6(c), insert the following clause in
solicitations and contracts when a facilities acquisition contract is contemplated:
GOVERNMENT PROPERTY (FACILITIES ACQUISITION)
(MAR 1996)
(a) Definitions.
“Facilities,” as used in this clause, means all property provided under this facilities contract.
“Related contract,” as used in this clause, means a Government contract or subcontract for supplies or services under
which the use of the facilities is or may be authorized.
(b) Facilities to be provided. (1) The Contractor, at Government expense and subject to the provisions of this contract,
shall acquire, construct, or install the facilities and perform the
related work as described in the Schedule.
(2) The Government, subject to the provisions of this
contract, shall furnish to the Contractor the facilities identified
in the Schedule as Government-furnished facilities. The Contractor, at Government expense, shall perform the work with
respect to those Government-furnished facilities as is
described in the Schedule.
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(c) Title in the facilities. (1) The Government shall retain
title to all Government-furnished property.
(2) Title to all facilities and components shall pass to
and vest in the Government upon delivery by the vendor of all
such items purchased by the Contractor for which it is entitled
to be reimbursed as a direct item of cost under this contract.
(3) Title to other property, the cost of which is reimbursable to the Contractor under this contract, shall pass to and
vest in the Government upon—
(i) Issuance of the property for use in performing this
contract;
(ii) Commencement of processing or use of the property in performing this contract; or
(iii) Reimbursement of the cost of the property by the
Government, whichever occurs first.
(4) Title to the facilities shall not be affected by their
incorporation into, or attachment to, any property not owned
by the Government, nor shall any item of the facilities become
a fixture or lose its identity as personal property by being
attached to any real property. The Contractor shall keep the
facilities free and clear of all liens and encumbrances and,
except as otherwise authorized by this contract or by the Contracting Officer, shall not remove or otherwise part with possession of, or permit the use by others of, any of the facilities.
(5) The Contractor may, with the written approval of the
Contracting Officer, install, arrange, or rearrange, on Government-furnished premises, readily movable machinery, equipment, and other items belonging to the Contractor. Title to any
such item shall remain in the Contractor even though it may
be attached to real property owned by the Government, unless
the Contracting Officer determines that it is so permanently
attached that removal would cause substantial injury to Government property.
(6) The Contractor shall not construct or install, at its
own expense, any fixed improvement or structural alterations
in Government buildings or other real property without
advance written approval of the Contracting Officer. Fixed
improvement, or structural alterations, as used herein, means
any alteration or improvement in the nature of the building or
other real property, that, after completion, cannot be removed
without substantial loss of value or damage to the premises.
The term does not include foundations for production
equipment.
(d) Property control. The Contractor shall maintain property control procedures and records and a system of identification of the facilities in accordance with the provisions of
Federal Acquisition Regulation (FAR) Subpart 45.5 in effect
on the date of this contract. The provisions of FAR 45.5 are
hereby incorporated by reference and made a part of this
contract.
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(e) Access. The Government and any persons designated
by it shall, at all reasonable times, have access to the premises
where any of the facilities are located.
(f) Indemnification of the Government. The Contractor
shall indemnify the Government and hold it harmless against
claims for injury to persons or damage to property of the Contractor or others arising from the Contractor’s possession or
use of the facilities, except as specified in the clause at
FAR 52.228-7, Insurance—Liability to Third Persons. However, the provisions of the Contractor’s related contracts shall
govern any assumption of liability by the Government for
claims arising under such related contracts.
(g) Late delivery, diversion, and substitution. (1)
The
Government shall not be liable for breach of contract for any
delay in delivery or nondelivery of facilities to be furnished
under this contract.
(2) The Government has the right, at its expense, to
divert the facilities under this contract by directing the Contractor to—
(i) Deliver any of the facilities to locations other than
those specified in the Schedule; or
(ii) Assign purchase orders or subcontracts for any of
the facilities to the Government or third parties.
(3) The Government may furnish any facilities instead
of having the Contractor acquire or construct them. In such
event, the Contractor is entitled to reimbursement for the cost
related to the acquisition or construction of the facilities,
including the cost of terminating purchase orders and
subcontracts.
(4) Appropriate equitable adjustment may be made in
any related contract that so provides and that is affected by
nondelivery, delay, diversion, or substitution under this
paragraph (g).
(h) Representations and warranties. (1) The Government
makes no warranty, express or implied, regarding the condition or fitness for use of any facilities. To the extent practical,
the Contractor shall be allowed to inspect all the facilities to
be furnished by the Government before their shipment.
(2) If the Contractor receives facilities in a condition not
suitable for the intended use, the Contractor shall, within
30 days after receipt and installation thereof, so notify the
Contracting Officer, detailing the facts, and, as directed by the
Contracting Officer and at Government expense, either
(i) return such item or otherwise dispose of it or (ii) effect
repairs or modifications. An appropriate equitable adjustment
may be made in any related contract that so provides and that
is affected by the return, disposition, repair, or modification of
any facilities.
(i) Supersedure. Upon acquisition, construction, or installation of the facilities called for by this contract, or any usable
increment of the facilities, and acceptance by the Govern-

52.245-11
ment, the facilities shall then be subject to the provisions of
the facilities contract that authorizes the use of the items.
(End of clause)
52.245-11 Government Property (Facilities Use).
As prescribed in 45.302-6(d)(1), insert the following
clause:
GOVERNMENT PROPERTY (FACILITIES USE (APR 1984)
(a) Definitions.
“Facilities,” as used in this clause, means property provided under this facilities contract.
“Related contract,” as used in this clause, means a Government contract or subcontract for supplies or services under
which the use of the facilities is or may be authorized.
(b) Period of this contract. If not otherwise specified in this
contract and if not previously terminated under paragraph (k),
the use of the facilities authorized under this contract shall terminate 5 years after its effective date. Thereafter, if continued
use of the facilities by the Contractor is mutually desired, the
parties shall enter into a new contract that shall incorporate
such provisions as may then be required by applicable laws
and regulations. The parties may, by written agreement,
extend the use of the facilities under this contract beyond this
5-year period to permit the completion of any then-existing
related contracts and subcontracts.
(c) Title in the facilities. (1) Title to the facilities shall
remain in the Government. Title to parts replaced by the Contractor in carrying out its normal maintenance obligations
under paragraph (g) shall pass to and vest in the Government
upon completion of their installation in the facilities.
(2) Title to the facilities shall not be affected by their
incorporation into or attachment to any property not owned by
the Government, nor shall any item of the facilities become a
fixture or lose its identity as personal property by being
attached to any real property. The Contractor shall keep the
facilities free and clear of all liens and encumbrances and,
except as otherwise authorized by this contract or by the Contracting Officer, shall not remove or otherwise part with possession of, or permit the use by others of, any of the facilities.
(3) The Contractor may, with the written approval of the
Contracting Officer, install, arrange, or rearrange, on Government-furnished premises, readily movable machinery, equipment, and other items belonging to the Contractor. Title to any
such item shall remain in the Contractor even though it may
be attached to real property owned by the Government, unless
the Contracting Officer determines that it is so permanently
attached that removal would cause substantial injury to Government property.
(4) The Contractor shall not construct or install, at its
own expense, any fixed improvement or structural alterations
in Government buildings or other real property without
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advance written approval of the Contracting Officer. Fixed
improvement or structural alterations, as used herein, means
any alteration or improvement in the nature of the building or
other real property that, after completion, cannot be removed
without substantial loss of value or damage to the premises.
The term does not include foundations for production
equipment.
(d) Location of the facilities. The Contractor may use the
facilities at any of the locations specified in the Schedule and,
with the prior written approval of the Contracting Officer, at
any other location. In granting this approval, the Contracting
Officer may prescribe such terms and conditions as may be
deemed necessary for protecting the Government’s interest in
the facilities involved. Those terms and conditions shall take
precedence over any conflicting provisions of this contract.
(e) Notice of use of the facilities. The Contractor shall
notify the Contracting Officer in writing—
(1) Whenever use of all facilities for Government work
in any quarterly period averages less than 75 percent of the
total use of the facilities; or
(2) Whenever any item of the facilities is no longer
needed or usable for performing existing related contracts that
authorize such use.
(f) Property control. The Contractor shall maintain property control procedures and records, and a system of identification of the facilities, in accordance with the provisions of
Federal Acquisition Regulation (FAR) Subpart 45.5 in effect
on the date of this contract. The provisions of FAR 45.5 are
hereby incorporated by reference and made a part of this
contract.
(g) Maintenance. (1) Except as otherwise provided in the
Schedule, the Contractor shall protect, preserve, maintain
(including normal parts replacement), and repair the facilities
in accordance with sound industrial practice.
(2) As soon as practicable after the execution of this
contract, the Contractor shall submit to the Contracting
Officer a written proposed maintenance program, including a
maintenance records system, in sufficient detail to show the
adequacy of the proposed program. If the Contracting Officer
agrees to the proposed program, it shall become the normal
maintenance obligation of the Contractor. The Contractor’s
performance according to the approved program shall satisfy
the Contractor’s obligations under paragraphs (g)(1) and
(g)(5) of this clause.
(3) The Contracting Officer may at any time direct the
Contractor in writing to reduce the work required by the normal maintenance program. If such order reduces the cost of
performing the maintenance, an appropriate equitable adjustment may be made in any affected related contract that so
provides.
(4) The Contractor shall perform any maintenance work
directed by the Contracting Officer in writing. Work in excess
of the maintenance required under paragraphs (g)(1) through
52.2-286
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(g)(3) of this clause shall be at Government expense. The
Contractor shall notify the Contracting Officer in writing
when sound industrial practice requires maintenance in excess
of the normal maintenance program.
(5) The Contractor shall keep records of all work done
on the facilities and shall give the Government reasonable
opportunity to inspect such records. When facilities are disposed of under this contract, the Contractor shall deliver the
related records to the Government or, if directed by the Contracting Officer, to third persons.
(6) The Contractor’s obligation under this clause for
each item of facilities shall continue until the item is removed,
abandoned, or disposed of at the expiration of the 120-day
period stated in paragraph (1)(4) of this clause and when the
Contractor has discharged its other obligations under this contract with respect to such items.
(h) Access. The Government and any persons designated
by it shall, at all reasonable times, have access to the premises
where any of the facilities are located.
(i) Indemnification of the Government. The Contractor
shall indemnify the Government and hold it harmless against
claims for injury to persons or damage to property of the Contractor or others arising from the Contractor’s possession or
use of the facilities under this contract. However, the provisions of the Contractor’s related contracts shall govern any
assumption of liability by the Government for claims arising
under those contracts.
(j) Representations and warranties. (1) The Government
makes no warranty, express or implied, regarding the condition or fitness for use of any facilities. To the extent practical,
the Contractor shall be allowed to inspect all the facilities to
be furnished by the Government before their shipment.
(2) If the Contractor receives facilities in a condition not
suitable for the intended use, the Contractor shall, within
30 days after receipt and installation thereof, so notify the
Contracting Officer, detailing the facts, and, as directed by the
Contracting Officer and at Government expense, either
(i) return such item or otherwise dispose of it or (ii) effect
repairs or modifications. An appropriate equitable adjustment
may be made in any related contract that so provides and that
is affected by the return, disposition, repair, or modification of
any facilities.
(k) Termination of use of the facilities. (1) The Contractor
may at any time, upon written notice to the Contracting
Officer, terminate its authority to use any or all of the facilities. Termination under this paragraph (k) shall not relieve the
Contractor of any of its obligations or liabilities under any
related contract or subcontract affected by the termination.
(2) The Contracting Officer may at any time, upon written notice, terminate or limit the Contractor’s authority to use
any of the facilities. Except as otherwise provided in the Failure to Perform clause of this contract, an equitable adjustment
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45.302-6(d)(1) 9

C

Yes

I

A

A
A

A

A

A

A

A

A

45.302-6(e)(2)

C

Yes

I

A

52.245-12 Contract Purpose (Nonprofit
Educational Institutions).

45.302-7(a)

C

Yes

I

O

52.245-13 Accountable Facilities
(Nonprofit Educational Institutions).

45.302-7(b)

C

Yes

I

O

I

O

Yes
Yes

A

O

A

A

FEDERAL ACQUISITION REGULATION

Yes

C

C

O

A

C

C

O

A

45.302-6(b)

45.302-7(d)

R

A

45.106(h) 9

52.245-15 Transfer of Title to the
Facilities.

A
R

A

52.245-8 Liability for the Facilities.

52.245-14 Use of Government Facilities. 45.302-7(c)

A

A

52.245-9 Use and Charges.

Alternate I

CI

FAC 2005–05 AUGUST 26, 2005

Yes

A

TRN

I

C

A

IND
DEL

Yes

C

A

SVC

Yes

45.106(f)(2)

A

LH

C

45.106(g)

A

T&M LMV COM DDR A&E FAC

C

Alternate I

A

CR

44.204(a)(1)

52.245-6 Liability for Government
Property (Demolition Services
Contracts).

A

FP

SVC CON CON

44.204(a)(2)(i)

52.244-4 Subcontractors and Outside
Associates and Consultants
(Architect-Engineer Services).

A

CR

Alternate I (See Note 1.)

52.244-2 Subcontracts. (See Note 1.)

A

CR

52.301

52.3-26

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT
PROVISION OR CLAUSE

