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FAC 2005-15 SUMMARY of ITEMS
Federal Acquisition Circular (FAC) 2005-15 amends the Federal
Acquisition Regulation (FAR) as specified below:
Item I—Payments Under Time-and-Materials and Labor-Hour
Contracts (FAR Case 2004-015)
This final rule revises and clarifies policies related to
award and administration of noncommercial item Time-andMaterials (T&M) and Labor-Hour (LH) contracts and the policies
regarding payments made under those contracts. The objectives
of the changes are to ensure fair and reasonable prices under
T&M and LH contracts and to eliminate confusion related to
payment amounts for subcontractor provided labor.
Replacement pages: 16.3-1 and 16.3-2; 16.6-1 thru 16.6-4 (16.6-3
and 16.6-4 added); 32.1-7 and 32.1-8; Part 52 TOC, 52-3 and 52-4;
52.2-85 and 52.2-86; 52.2-199 thru 52.2-202.2 (52.2-202.1 and
52.2-202.2 added); Matrices 52.3-11 and 52.3-12; and 52.3-19 and
52.3-20.
Item II—Additional Commercial Contract Types
(FAR Case 2003-027)
This final rule implements section 1432 of the National
Defense Authorization Act for Fiscal Year 2004 (Pub. L. 108136). Title XIV of the Act, referred to as the Services
Acquisition Reform Act of 2003 (SARA), amended section 8002(d)
of the Federal Acquisition Streamlining Act of 1994 (FASA)
(Pub. L. 103-355, 41 U.S.C. 264) to expressly authorize the use
of Time-and-Materials (T&M) and Labor-Hour (LH) contracts for
commercial services under specified conditions.
Replacement pages: 2.1-3 and 2.1-4; 10.0-1 and 10.0-2; 12.2-1
thru 12.2-4 (12.2-3 and 12.2-4 added); 12.3-1 and 12.3-2; 12.4-1
and 12.4-2; 16.6-1 and 16.6-2; 52.2-34.1 thru 52.2-42.2 (52.242.1 and 52.2-42.2 added); and Matrix 52.3-5 and 52.3-6.
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SUBPART 2.1—DEFINITIONS
pretation of contract terms, or other relief arising under or
relating to the contract. However, a written demand or written
assertion by the contractor seeking the payment of money
exceeding $100,000 is not a claim under the Contract Disputes Act of 1978 until certified as required by the Act. A
voucher, invoice, or other routine request for payment that is
not in dispute when submitted is not a claim. The submission
may be converted to a claim, by written notice to the contracting officer as provided in 33.206(a), if it is disputed either as
to liability or amount or is not acted upon in a reasonable time.
“Classified acquisition” means an acquisition in which offerors must have access to classified information to properly
submit an offer or quotation, to understand the performance
requirements, or to perform the contract.
“Classified contract” means any contract in which the contractor or its employees must have access to classified information during contract performance. A contract may be a
classified contract even though the contract document itself is
unclassified.
“Classified information” means any knowledge that can be
communicated or any documentary material, regardless of its
physical form or characteristics, that—
(1)(i) Is owned by, is produced by or for, or is under the
control of the United States Government; or
(ii) Has been classified by the Department of Energy
as privately generated restricted data following the procedures
in 10 CFR 1045.21; and
(2) Must be protected against unauthorized disclosure
according to Executive Order 12958, Classified National
Security Information, April 17, 1995, or classified in accordance with the Atomic Energy Act of 1954.
“Cognizant Federal agency” means the Federal agency
that, on behalf of all Federal agencies, is responsible for establishing final indirect cost rates and forward pricing rates, if
applicable, and administering cost accounting standards for
all contracts in a business unit.
“Commercial component” means any component that is a
commercial item.
“Commercial item” means—
(1) Any item, other than real property, that is of a type
customarily used by the general public or by non-governmental entities for purposes other than governmental purposes,
and—
(i) Has been sold, leased, or licensed to the general
public; or
(ii) Has been offered for sale, lease, or license to the
general public;
(2) Any item that evolved from an item described in
paragraph (1) of this definition through advances in technology or performance and that is not yet available in the commercial marketplace, but will be available in the commercial
marketplace in time to satisfy the delivery requirements under
a Government solicitation;

2.101
(3) Any item that would satisfy a criterion expressed in
paragraphs (1) or (2) of this definition, but for—
(i) Modifications of a type customarily available in
the commercial marketplace; or
(ii) Minor modifications of a type not customarily
available in the commercial marketplace made to meet Federal Government requirements. Minor modifications means
modifications that do not significantly alter the nongovernmental function or essential physical characteristics of an item
or component, or change the purpose of a process. Factors to
be considered in determining whether a modification is minor
include the value and size of the modification and the comparative value and size of the final product. Dollar values and
percentages may be used as guideposts, but are not conclusive
evidence that a modification is minor;
(4) Any combination of items meeting the requirements
of paragraphs (1), (2), (3), or (5) of this definition that are of
a type customarily combined and sold in combination to the
general public;
(5) Installation services, maintenance services, repair
services, training services, and other services if—
(i) Such services are procured for support of an item
referred to in paragraph (1), (2), (3), or (4) of this definition,
regardless of whether such services are provided by the same
source or at the same time as the item; and
(ii) The source of such services provides similar services contemporaneously to the general public under terms
and conditions similar to those offered to the Federal
Government;
(6) Services of a type offered and sold competitively in
substantial quantities in the commercial marketplace based on
established catalog or market prices for specific tasks performed or specific outcomes to be achieved and under standard commercial terms and conditions. For purposes of these
services—
(i) “Catalog price” means a price included in a catalog, price list, schedule, or other form that is regularly maintained by the manufacturer or vendor, is either published or
otherwise available for inspection by customers, and states
prices at which sales are currently, or were last, made to a significant number of buyers constituting the general public; and
(ii) “Market prices” means current prices that are
established in the course of ordinary trade between buyers and
sellers free to bargain and that can be substantiated through
competition or from sources independent of the offerors.
(7) Any item, combination of items, or service referred
to in paragraphs (1) through (6) of this definition, notwithstanding the fact that the item, combination of items, or service is transferred between or among separate divisions,
subsidiaries, or affiliates of a contractor; or
(8) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
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expense and sold in substantial quantities, on a competitive
basis, to multiple State and local governments.
“Component” means any item supplied to the Government
as part of an end item or of another component, except that for
use in—
(1) Part 25, see the definition in 25.003;
(2) 52.225-1 and 52.225-3, see the definition in
52.225-1(a) and 52.225-3(a); and
(3) 52.225-9 and 52.225-11, see the definition in
52.225-9(a) and 52.225-11(a).
“Computer software” means computer programs, computer databases, and related documentation.
“Consent to subcontract” means the contracting officer’s
written consent for the prime contractor to enter into a particular subcontract.
“Construction” means construction, alteration, or repair
(including dredging, excavating, and painting) of buildings,
structures, or other real property. For purposes of this
definition, the terms “buildings, structures, or other real
property” include, but are not limited to, improvements of all
types, such as bridges, dams, plants, highways, parkways,
streets, subways, tunnels, sewers, mains, power lines,
cemeteries, pumping stations, railways, airport facilities,
terminals, docks, piers, wharves, ways, lighthouses, buoys,
jetties, breakwaters, levees, canals, and channels.
Construction does not include the manufacture, production,
furnishing, construction, alteration, repair, processing, or
assembling of vessels, aircraft, or other kinds of personal
property.
“Contiguous United States (CONUS)” means the
48 contiguous States and the District of Columbia.
“Contingency operation” (10 U.S.C. 101(a)(13)) means a
military operation that—
(1) Is designated by the Secretary of Defense as an operation in which members of the armed forces are or may
become involved in military actions, operations, or hostilities
against an enemy of the United States or against an opposing
military force; or
(2) Results in the call or order to, or retention on, active
duty of members of the uniformed services under section 688,
12301(a), 12302, 12304, 12305, or 12406 of 10 U.S.C.,
Chapter 15 of 10 U.S.C, or any other provision of law during
a war or during a national emergency declared by the President or Congress.
“Continued portion of the contract” means the portion of a
contract that the contractor must continue to perform following a partial termination.
“Contract” means a mutually binding legal relationship
obligating the seller to furnish the supplies or services (including construction) and the buyer to pay for them. It includes all
types of commitments that obligate the Government to an
expenditure of appropriated funds and that, except as otherwise authorized, are in writing. In addition to bilateral instru2.1-4
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ments, contracts include (but are not limited to) awards and
notices of awards; job orders or task letters issued under basic
ordering agreements; letter contracts; orders, such as purchase
orders, under which the contract becomes effective by written
acceptance or performance; and bilateral contract modifications. Contracts do not include grants and cooperative agreements covered by 31 U.S.C. 6301, et seq. For discussion of
various types of contracts, see Part 16.
“Contract administration office” means an office that performs—
(1) Assigned postaward functions related to the administration of contracts; and
(2) Assigned preaward functions.
“Contract clause” or “clause” means a term or condition
used in contracts or in both solicitations and contracts, and
applying after contract award or both before and after award.
“Contract modification” means any written change in the
terms of a contract (see 43.103).
“Contracting” means purchasing, renting, leasing, or otherwise obtaining supplies or services from nonfederal
sources. Contracting includes description (but not determination) of supplies and services required, selection and solicitation of sources, preparation and award of contracts, and all
phases of contract administration. It does not include making
grants or cooperative agreements.
“Contracting activity” means an element of an agency designated by the agency head and delegated broad authority
regarding acquisition functions.
“Contracting office” means an office that awards or executes a contract for supplies or services and performs postaward functions not assigned to a contract administration
office (except for use in Part 48, see also 48.001).
“Contracting officer” means a person with the authority to
enter into, administer, and/or terminate contracts and make
related determinations and findings. The term includes certain
authorized representatives of the contracting officer acting
within the limits of their authority as delegated by the contracting officer. “Administrative contracting officer (ACO)”
refers to a contracting officer who is administering contracts.
“Termination contracting officer (TCO)” refers to a contracting officer who is settling terminated contracts. A single contracting officer may be responsible for duties in any or all of
these areas. Reference in this regulation (48 CFR Chapter 1)
to administrative contracting officer or termination contracting officer does not—
(1) Require that a duty be performed at a particular
office or activity; or
(2) Restrict in any way a contracting officer in the performance of any duty properly assigned.
“Conviction” means a judgment or conviction of a criminal
offense by any court of competent jurisdiction, whether
entered upon a verdict or a plea, and includes a conviction
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PART 10—MARKET RESEARCH
10.000 Scope of part.
This part prescribes policies and procedures for conducting
market research to arrive at the most suitable approach to
acquiring, distributing, and supporting supplies and services.
This part implements requirements of 41 U.S.C. 253a(a)(1),
41 U.S.C 264b, and 10 U.S.C. 2377.
10.001 Policy.
(a) Agencies must—
(1) Ensure that legitimate needs are identified and tradeoffs evaluated to acquire items that meet those needs;
(2) Conduct market research appropriate to the
circumstances—
(i) Before developing new requirements documents
for an acquisition by that agency;
(ii) Before soliciting offers for acquisitions with an
estimated value in excess of the simplified acquisition
threshold;
(iii) Before soliciting offers for acquisitions with an
estimated value less than the simplified acquisition threshold
when adequate information is not available and the circumstances justify its cost;
(iv) Before soliciting offers for acquisitions that
could lead to a bundled contract (15 U.S.C. 644(e)(2)(A));
and
(v) Agencies shall conduct market research on an
ongoing basis, and take advantage to the maximum extent
practicable of commercially available market research methods, to identify effectively the capabilities, including the capabilities of small businesses and new entrants into Federal
contracting, that are available in the marketplace for meeting
the requirements of the agency in furtherance of a contingency
operation or defense against or recovery from nuclear, biological, chemical, or radiological attack; and
(3) Use the results of market research to—
(i) Determine if sources capable of satisfying the
agency’s requirements exist;
(ii) Determine if commercial items or, to the extent
commercial items suitable to meet the agency’s needs are not
available, nondevelopmental items are available that—
(A) Meet the agency’s requirements;
(B) Could be modified to meet the agency’s
requirements; or
(C) Could meet the agency’s requirements if
those requirements were modified to a reasonable extent;
(iii) Determine the extent to which commercial items
or nondevelopmental items could be incorporated at the component level;
(iv) Determine the practices of firms engaged in producing, distributing, and supporting commercial items, such
as type of contract, terms for warranties, buyer financing,
maintenance and packaging, and marking;
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(v) Ensure maximum practicable use of recovered
materials (see Subpart 23.4) and promote energy conservation
and efficiency; and
(vi) Determine whether bundling is necessary and
justified (see 7.107) (15 U.S.C. 644(e)(2)(A)).
(vii) Assess the availability of electronic and information technology that meets all or part of the applicable
accessibility standards issued by the Architectural and Transportation Barriers Compliance Board at 36 CFR Part 1194
(see Subpart 39.2).
(b) When conducting market research, agencies should not
request potential sources to submit more than the minimum
information necessary.
(c) If an agency contemplates awarding a bundled contract,
the agency—
(1) When performing market research, should consult
with the local Small Business Administration procurement
center representative (PCR). If a PCR is not assigned, see
19.402(a); and
(2) At least 30 days before release of the solicitation or
30 days prior to placing an order without a solicitation—
(i) Must notify any affected incumbent small business concerns of the Government’s intention to bundle the
requirement; and
(ii) Should notify any affected incumbent small business concerns of how the concerns may contact the appropriate Small Business Administration representative.
10.002 Procedures.
(a) Acquisitions begin with a description of the Government’s needs stated in terms sufficient to allow conduct of
market research.
(b) Market research is then conducted to determine if commercial items or nondevelopmental items are available to
meet the Government’s needs or could be modified to meet the
Government’s needs.
(1) The extent of market research will vary, depending
on such factors as urgency, estimated dollar value, complexity, and past experience. Market research involves obtaining
information specific to the item being acquired and should
include—
(i) Whether the Government’s needs can be met by—
(A) Items of a type customarily available in the
commercial marketplace;
(B) Items of a type customarily available in the
commercial marketplace with modifications; or
(C) Items used exclusively for governmental
purposes;
(ii) Customary practices regarding customizing,
modifying or tailoring of items to meet customer needs and
associated costs;
(iii) Customary practices, including warranty, buyer
financing, discounts, contract type considering the nature and
10.0-1
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risk associated with the requirement, etc., under which commercial sales of the products or services are made;
(iv) The requirements of any laws and regulations
unique to the item being acquired;
(v) The availability of items that contain recovered
materials and items that are energy efficient;
(vi) The distribution and support capabilities of
potential suppliers, including alternative arrangements and
cost estimates; and
(vii) Size and status of potential sources (see
Part 19).
(2) Techniques for conducting market research may
include any or all of the following:
(i) Contacting knowledgeable individuals in Government and industry regarding market capabilities to meet
requirements.
(ii) Reviewing the results of recent market research
undertaken to meet similar or identical requirements.
(iii) Publishing formal requests for information in
appropriate technical or scientific journals or business
publications.
(iv) Querying the Governmentwide database of contracts and other procurement instruments intended for use by
multiple agencies available at www.contractdirectory.gov and
other Government and commercial databases that provide
information relevant to agency acquisitions.
(v) Participating in interactive, on-line communication among industry, acquisition personnel, and customers.
(vi) Obtaining source lists of similar items from
other contracting activities or agencies, trade associations or
other sources.

*
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(vii) Reviewing catalogs and other generally available product literature published by manufacturers, distributors, and dealers or available on-line.
(viii) Conducting interchange meetings or holding
presolicitation conferences to involve potential offerors early
in the acquisition process.
(c) If market research indicates commercial or nondevelopmental items might not be available to satisfy agency needs,
agencies shall reevaluate the need in accordance with
10.001(a)(3)(ii) and determine whether the need can be
restated to permit commercial or nondevelopmental items to
satisfy the agency’s needs.
(d)(1) If market research establishes that the Government’s
need may be met by a type of item or service customarily
available in the commercial marketplace that would meet the
definition of a commercial item at Subpart 2.1, the contracting
officer shall solicit and award any resultant contract using the
policies and procedures in Part 12.
(2) If market research establishes that the Government’s
need cannot be met by a type of item or service customarily
available in the marketplace, Part 12 shall not be used. When
publication of the notice at 5.201 is required, the contracting
officer shall include a notice to prospective offerors that the
Government does not intend to use Part 12 for the acquisition
(see 5.207(e)).
(e) Agencies should document the results of market
research in a manner appropriate to the size and complexity of
the acquisition.

*

*

*
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Subpart 12.2—Special Requirements for the
Acquisition of Commercial Items

employ the simplified procedures authorized by Subpart 13.5
to the maximum extent practicable.

12.201 General.
Public Law 103-355 establishes special requirements for
the acquisition of commercial items intended to more closely
resemble those customarily used in the commercial marketplace. This subpart identifies those special requirements as
well as other considerations necessary for proper planning,
solicitation, evaluation and award of contracts for commercial
items.

12.204 Solicitation/contract form.
(a) The contracting officer shall use the Standard
Form 1449, Solicitation/Contract/Order for Commercial
Items, if (1) the acquisition is expected to exceed the simplified acquisition threshold; (2) a paper solicitation or contract
is being issued; and (3) procedures at 12.603 are not being
used. Use of the SF 1449 is nonmandatory but encouraged for
commercial acquisitions not exceeding the simplified acquisition threshold.
(b) Consistent with the requirements at 5.203(a) and (h),
the contracting officer may allow fewer than 15 days before
issuance of the solicitation.

12.202 Market research and description of agency need.
(a) Market research (see 10.001) is an essential element of
building an effective strategy for the acquisition of commercial items and establishes the foundation for the agency
description of need (see Part 11), the solicitation, and resulting contract.
(b) The description of agency need must contain sufficient
detail for potential offerors of commercial items to know
which commercial products or services may be suitable. Generally, for acquisitions in excess of the simplified acquisition
threshold, an agency’s statement of need for a commercial
item will describe the type of product or service to be acquired
and explain how the agency intends to use the product or service in terms of function to be performed, performance
requirement or essential physical characteristics. Describing
the agency’s needs in these terms allows offerors to propose
methods that will best meet the needs of the Government.
(c) Follow the procedures in Subpart 11.2 regarding the
identification and availability of specifications, standards and
commercial item descriptions.
(d) Requirements documents for electronic and information technology must comply with the applicable accessibility
standards issued by the Architectural and Transportation Barriers Compliance Board at 36 CFR Part 1194 (see
Subpart 39.2).
12.203 Procedures for solicitation, evaluation, and
award.
Contracting officers shall use the policies unique to the
acquisition of commercial items prescribed in this part in conjunction with the policies and procedures for solicitation,
evaluation and award prescribed in Part 13, Simplified Acquisition Procedures; Part 14, Sealed Bidding; or Part 15, Contracting by Negotiation, as appropriate for the particular
acquisition. The contracting officer may use the streamlined
procedure for soliciting offers for commercial items prescribed in 12.603. For acquisitions of commercial items
exceeding the simplified acquisition threshold but not exceeding $5.5 million ($11 million for acquisitions as described in
13.500(e)), including options, contracting activities shall

12.205 Offers.
(a) Where technical information is necessary for evaluation of offers, agencies should, as part of market research,
review existing product literature generally available in the
industry to determine its adequacy for purposes of evaluation.
If adequate, contracting officers shall request existing product
literature from offerors of commercial items in lieu of unique
technical proposals.
(b) Contracting officers should allow offerors to propose
more than one product that will meet a Government need in
response to solicitations for commercial items. The contracting officer shall evaluate each product as a separate offer.
(c) Consistent with the requirements at 5.203(b), the contracting officer may allow fewer than 30 days response time
for receipt of offers for commercial items, unless the acquisition is covered by the World Trade Organization Government
Procurement Agreement or a Free Trade Agreement (see
5.203(h)).
12.206 Use of past performance.
Past performance should be an important element of every
evaluation and contract award for commercial items. Contracting officers should consider past performance data from
a wide variety of sources both inside and outside the Federal
Government in accordance with the policies and procedures
contained in Subpart 9.1, 13.106, or Subpart 15.3, as
applicable.
12.207 Contract type.
(a) Except as provided in paragraph (b) of this section,
agencies shall use firm-fixed-price contracts or fixed-price
contracts with economic price adjustment for the acquisition
of commercial items.
(b) (1) A time-and-materials contract or labor-hour contract (see Subpart 16.6) may be used for the acquisition of
commercial services when—
12.2-1
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(i) The service is acquired under a contract awarded

using—
(A) Competitive procedures (e.g., the procedures
in 6.102, the set-aside procedures in Subpart 19.5, or competition conducted in accordance with Part 13);
(B) The procedures for other than full and open
competition in 6.3 provided the agency receives offers that
satisfy the Government’s expressed requirement from two or
more responsible offerors; or
(C) The fair opportunity procedures in 16.505, if
placing an order under a multiple award delivery-order contract; and
(ii) The contracting officer—
(A) Executes a determination and findings (D&F)
for the contract, in accordance with paragraph (b)(2) of this
section (but see paragraph (c) of this section for indefinitedelivery contracts), that no other contract type authorized by
this subpart is suitable;
(B) Includes a ceiling price in the contract or
order that the contractor exceeds at its own risk; and
(C) Authorizes any subsequent change in the ceiling price only upon a determination, documented in the contract file, that it is in the best interest of the procuring agency
to change the ceiling price.
(2) Each D&F required by paragraph (b)(1)(ii)(A) of
this section shall contain sufficient facts and rationale to justify that no other contract type authorized by this subpart is
suitable. At a minimum, the D&F shall—
(i) Include a description of the market research conducted (see 10.002(e));
(ii) Establish that it is not possible at the time of placing the contract or order to accurately estimate the extent or
duration of the work or to anticipate costs with any reasonable
degree of certainty; and
(iii) Establish that the requirement has been structured to maximize the use of firm-fixed-price or fixed-price
with economic price adjustment contracts (e.g., by limiting
the value or length of the time-and-material/labor-hour contract or order; establishing fixed prices for portions of the
requirement) on future acquisitions for the same or similar
requirements.
(iv) Describe actions planned to maximize the use of
firm-fixed-price or fixed-price with economic price adjustment contracts on future acquisitions for the same requirements.
(3) See 16.601(d)(1) for additional approval required
for contracts expected to extend beyond three years.
(c) (1) Indefinite-delivery contracts (see Subpart 16.5)
may be used when—
(i) The prices are established based on a firm-fixedprice or fixed-price with economic price adjustment; or
(ii) Rates are established for commercial services
acquired on a time-and-materials or labor-hour basis.
12.2-2

(2) When an indefinite-delivery contract is awarded
with services priced on a time-and-materials or labor-hour
basis, contracting officers shall, to the maximum extent practicable, also structure the contract to allow issuance of orders
on a firm-fixed-price or fixed-price with economic price
adjustment basis. For such contracts, the contracting officer
shall execute the D&F required by paragraph (b)(2) of this
section, for each order placed on a time-and-materials or
labor-hour basis. Placement of orders shall be in accordance
with Subpart 8.4 or 16.5, as applicable.
(3) If an indefinite-delivery contract only allows for the
issuance of orders on a time-and-materials or labor-hour basis,
the D&F required by paragraph (b)(2) of this section shall be
executed to support the basic contract and shall also explain
why providing for an alternative firm-fixed-price or fixedprice with economic price adjustment pricing structure is not
practicable. The D&F for this contract shall be approved one
level above the contracting officer. Placement of orders shall
be in accordance with Subpart 16.5.
(d) The contract types authorized by this subpart may be
used in conjunction with an award fee and performance or
delivery incentives when the award fee or incentive is based
solely on factors other than cost (see 16.202-1 and 16.203-1).
(e) Use of any contract type other than those authorized by
this subpart to acquire commercial items is prohibited.
12.208 Contract quality assurance.
Contracts for commercial items shall rely on contractors’
existing quality assurance systems as a substitute for Government inspection and testing before tender for acceptance
unless customary market practices for the commercial item
being acquired include in-process inspection. Any in-process
inspection by the Government shall be conducted in a manner
consistent with commercial practice.
12.209 Determination of price reasonableness.
While the contracting officer must establish price reasonableness in accordance with 13.106-3, 14.408-2, or
Subpart 15.4, as applicable, the contracting officer should be
aware of customary commercial terms and conditions when
pricing commercial items. Commercial item prices are
affected by factors that include, but are not limited to, speed
of delivery, length and extent of warranty, limitations of
seller’s liability, quantities ordered, length of the performance
period, and specific performance requirements. The contracting officer must ensure that contract terms, conditions, and
prices are commensurate with the Government’s need.
12.210 Contract financing.
Customary market practice for some commercial items
may include buyer contract financing. The contracting officer
may offer Government financing in accordance with the policies and procedures in Part 32.
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12.211 Technical data.
Except as provided by agency-specific statutes, the Government shall acquire only the technical data and the rights in
that data customarily provided to the public with a commercial item or process. The contracting officer shall presume that
data delivered under a contract for commercial items was
developed exclusively at private expense. When a contract for
commercial items requires the delivery of technical data, the
contracting officer shall include appropriate provisions and
clauses delineating the rights in the technical data in addenda
to the solicitation and contract (see Part 27 or agency FAR
supplements).

ten from their particular perspectives. The terms and conditions prescribed in this part seek to balance the interests of
both the buyer and seller. These terms and conditions are generally appropriate for use in a wide range of acquisitions.
However, market research may indicate other commercial
practices that are appropriate for the acquisition of the particular item. These practices should be considered for incorporation into the solicitation and contract if the contracting
officer determines them appropriate in concluding a business
arrangement satisfactory to both parties and not otherwise
precluded by law or Executive order.

12.212 Computer software.
(a) Commercial computer software or commercial computer software documentation shall be acquired under licenses
customarily provided to the public to the extent such licenses
are consistent with Federal law and otherwise satisfy the Government’s needs. Generally, offerors and contractors shall not
be required to—
(1) Furnish technical information related to commercial
computer software or commercial computer software documentation that is not customarily provided to the public; or
(2) Relinquish to, or otherwise provide, the Government rights to use, modify, reproduce, release, perform, display, or disclose commercial computer software or
commercial computer software documentation except as
mutually agreed to by the parties.
(b) With regard to commercial computer software and
commercial computer software documentation, the Government shall have only those rights specified in the license contained in any addendum to the contract.

12.214 Cost Accounting Standards.

12.213 Other commercial practices.
It is a common practice in the commercial marketplace for
both the buyer and seller to propose terms and conditions writ-

Cost Accounting Standards (CAS) do not apply to contracts and subcontracts for the acquisition of commercial
items when these contracts and subcontracts are firm-fixedprice or fixed-price with economic price adjustment (provided
that the price adjustment is not based on actual costs incurred).
See 30.201-1 for CAS applicability to fixed-price with economic price adjustment contracts and subcontracts for commercial items when the price adjustment is based on actual
costs incurred. When CAS applies, the contracting officer
shall insert the appropriate provisions and clauses as prescribed in 30.201.
12.215 Notification of overpayment.
If the contractor notifies the contracting officer of a duplicate contract financing or invoice payment or that the Government has otherwise overpaid on a contract financing or
invoice payment, the contracting officer must promptly provide instructions to the contractor, in coordination with the
cognizant payment office, regarding timely disposition of the
overpayment.
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Subpart 12.3—Solicitation Provisions and
Contract Clauses for the Acquisition of
Commercial Items
12.300 Scope of subpart.
This subpart establishes provisions and clauses to be used
when acquiring commercial items.
12.301 Solicitation provisions and contract clauses for the
acquisition of commercial items.
(a) In accordance with Section 8002 of Public
Law 103-355 (41 U.S.C. 264, note), contracts for the acquisition of commercial items shall, to the maximum extent practicable, include only those clauses—
(1) Required to implement provisions of law or executive orders applicable to the acquisition of commercial items;
or
(2) Determined to be consistent with customary commercial practice.
(b) Insert the following provisions in solicitations for the
acquisition of commercial items, and clauses in solicitations
and contracts for the acquisition of commercial items:
(1) The provision at 52.212-1, Instructions to Offerors—Commercial Items. This provision provides a single,
streamlined set of instructions to be used when soliciting
offers for commercial items and is incorporated in the solicitation by reference (see Block 27a, SF 1449). The contracting
officer may tailor these instructions or provide additional
instructions tailored to the specific acquisition in accordance
with 12.302.
(2) The provision at 52.212-3, Offeror Representations
and Certifications—Commercial Items. This provision provides a single, consolidated list of representations and certifications for the acquisition of commercial items and is attached
to the solicitation for offerors to complete. This provision may
not be tailored except in accordance with Subpart 1.4. Use the
provision with its Alternate I in solicitations issued by DoD,
NASA, or the Coast Guard that are expected to exceed the
threshold at 4.601(a). Use the provision with its Alternate II
in solicitations for acquisitions for which small disadvantaged
business procurement mechanisms are authorized on a
regional basis.
(3) The clause at 52.212-4, Contract Terms and Conditions—Commercial Items. This clause includes terms and
conditions which are, to the maximum extent practicable, consistent with customary commercial practices and is incorporated in the solicitation and contract by reference (see
Block 27, SF 1449). Use this clause with its Alternate I when
a time-and-materials or labor-hour contract will be awarded.
The contracting officer may tailor this clause in accordance
with 12.302.
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(4) The clause at 52.212-5, Contract Terms and Conditions Required to Implement Statutes or Executive Orders—
Commercial Items. This clause incorporates by reference only
those clauses required to implement provisions of law or executive orders applicable to the acquisition of commercial items.
The contracting officer shall attach this clause to the solicitation and contract and, using the appropriate clause prescriptions, indicate which, if any, of the additional clauses cited in
52.212-5(b) or (c) are applicable to the specific acquisition.
When cost information is obtained pursuant to Part 15 to
establish the reasonableness of prices for commercial items,
the contracting officer shall insert the clauses prescribed for
this purpose in an addendum to the solicitation and contract.
This clause may not be tailored. Use the clause with its
Alternate I when the head of the agency has waived the examination of records by the Comptroller General in accordance
with 25.1001.
(c) When the use of evaluation factors is appropriate, the
contracting officer may—
(1) Insert the provision at 52.212-2, Evaluation—Commercial Items, in solicitations for commercial items (see
12.602); or
(2) Include a similar provision containing all evaluation
factors required by 13.106, Subpart 14.2 or Subpart 15.3, as
an addendum (see 12.302(d)).
(d) Use of required provisions and clauses. Notwithstanding prescriptions contained elsewhere in the FAR, when
acquiring commercial items, contracting officers shall be
required to use only those provisions and clauses prescribed
in this part. The provisions and clauses prescribed in this part
shall be revised, as necessary, to reflect the applicability of
statutes and executive orders to the acquisition of commercial
items.
(e) Discretionary use of FAR provisions and clauses. The
contracting officer may include in solicitations and contracts
by addendum other FAR provisions and clauses when their
use is consistent with the limitations contained in 12.302. For
example:
(1) The contracting officer may include appropriate
clauses when an indefinite-delivery type of contract will be
used. The clauses prescribed at 16.506 may be used for this
purpose.
(2) The contracting officer may include appropriate provisions and clauses when the use of options is in the Government’s interest. The provisions and clauses prescribed in
17.208 may be used for this purpose. If the provision at
52.212-2 is used, paragraph (b) provides for the evaluation of
options.
(3) The contracting officer may use the provisions and
clauses contained in Part 23 regarding the use of recovered
material when appropriate for the item being acquired.
12.3-1
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(4) When setting aside under the Stafford Act (Subpart
26.2), include the representation at 52.226-3, the notice at
52.226-4, and the clause at 52.226-5 in the solicitation. This
representation is not in the Online Representations and Certifications Application (ORCA) Database.

support the need to include a term or condition that is inconsistent with that practice and include a determination that use
of the customary commercial practice is inconsistent with the
needs of the Government. A waiver may be requested for an
individual or class of contracts for that specific item.

(f) Agencies may supplement the provisions and clauses
prescribed in this part (to require use of additional provisions
and clauses) only as necessary to reflect agency unique statutes applicable to the acquisition of commercial items or as
may be approved by the agency senior procurement executive, or the individual responsible for representing the agency
on the FAR Council, without power of delegation.

(d) Tailoring shall be by addenda to the solicitation and
contract. The contracting officer shall indicate in Block 27a of
the SF 1449 if addenda are attached. These addenda may
include, for example, a continuation of the schedule of supplies/services to be acquired from blocks 18 through 21 of the
SF 1449; a continuation of the description of the supplies/services being acquired; further elaboration of any other item(s)
on the SF 1449; any other terms or conditions necessary for
the performance of the proposed contract (such as options,
ordering procedures for indefinite-delivery type contracts,
warranties, contract financing arrangements, etc.).

12.302 Tailoring of provisions and clauses for the
acquisition of commercial items.
(a) General. The provisions and clauses established in this
subpart are intended to address, to the maximum extent practicable, commercial market practices for a wide range of
potential Government acquisitions of commercial items.
However, because of the broad range of commercial items
acquired by the Government, variations in commercial practices, and the relative volume of the Government’s acquisitions in the specific market, contracting officers may, within
the limitations of this subpart, and after conducting appropriate market research, tailor the provision at 52.212-1, Instructions to Offerors—Commercial Items, and the clause at
52.212-4, Contract Terms and Conditions—Commercial
Items, to adapt to the market conditions for each acquisition.
(b) Tailoring 52.212-4, Contract Terms and Conditions—
Commercial Items. The following paragraphs of the clause at
52.212-4, Contract Terms and Conditions—Commercial
Items, implement statutory requirements and shall not be
tailored—
(1) Assignments;
(2) Disputes;
(3) Payment (except as provided in Subpart 32.11);
(4) Invoice;
(5) Other compliances; and
(6) Compliance with laws unique to Government
contracts.
(c) Tailoring inconsistent with customary commercial
practice. The contracting officer shall not tailor any clause or
otherwise include any additional terms or conditions in a
solicitation or contract for commercial items in a manner that
is inconsistent with customary commercial practice for the
item being acquired unless a waiver is approved in accordance
with agency procedures. The request for waiver must describe
the customary commercial practice found in the marketplace,
12.3-2
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12.303 Contract format.
Solicitations and contracts for the acquisition of commercial items prepared using this Part 12 shall be assembled, to
the maximum extent practicable, using the following format:
(a) Standard Form (SF) 1449;
(b) Continuation of any block from SF 1449, such as—
(1) Block 10 if a price evaluation adjustment for small
disadvantaged business concerns is applicable (the contracting officer shall indicate the percentage(s) and applicable line
item(s)), if an incentive subcontracting clause is used (the
contracting officer shall indicate the applicable percentage),
or if set aside for emerging small businesses;
(2) Block 18B for remittance address;
(3) Block 19 for contract line item numbers;
(4) Block 20 for schedule of supplies/services; or
(5) Block 25 for accounting data;
(c) Contract clauses—
(1) 52.212-4, Contract Terms and Conditions—Commercial Items, by reference (see SF 1449 block 27a);
(2) Any addendum to 52.212-4; and
(3) 52.212-5, Contract Terms and Conditions Required
to Implement Statutes and Executive orders;
(d) Any contract documents, exhibits or attachments; and
(e) Solicitation provisions—
(1) 52.212-1, Instructions to Offerors—Commercial
Items, by reference (see SF 1449, Block 27a);
(2) Any addendum to 52.212-1;
(3) 52.212-2, Evaluation—Commercial Items, or other
description of evaluation factors for award, if used; and
(4) 52.212-3, Offeror Representations and Certifications—Commercial Items.
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Subpart 12.4—Unique Requirements
Regarding Terms and Conditions for
Commercial Items
12.401 General.
This subpart provides—
(a) Guidance regarding tailoring of the paragraphs in the
clause at 52.212-4, Contract Terms and Conditions—Commercial Items, when the paragraphs do not reflect the customary practice for a particular market; and
(b) Guidance on the administration of contracts for commercial items in those areas where the terms and conditions in
52.212-4 differ substantially from those contained elsewhere
in the FAR.
12.402 Acceptance.
(a) The acceptance paragraph in 52.212-4 is based upon the
assumption that the Government will rely on the contractor’s
assurances that the commercial item tendered for acceptance
conforms to the contract requirements. The Government
inspection of commercial items will not prejudice its other
rights under the acceptance paragraph. Additionally, although
the paragraph does not address the issue of rejection, the Government always has the right to refuse acceptance of nonconforming items. This paragraph is generally appropriate when
the Government is acquiring noncomplex commercial items.
(b) Other acceptance procedures may be more appropriate
for the acquisition of complex commercial items or commercial items used in critical applications. In such cases, the contracting officer shall include alternative inspection
procedure(s) in an addendum and ensure these procedures and
the postaward remedies adequately protect the interests of the
Government. The contracting officer must carefully examine
the terms and conditions of any express warranty with regard
to the effect it may have on the Government’s available postaward remedies (see 12.404).
(c) The acquisition of commercial items under other circumstances such as on an “as is” basis may also require acceptance procedures different from those contained in 52.212-4.
The contracting officer should consider the effect the specific
circumstances will have on the acceptance paragraph as well
as other paragraphs of the clause.
12.403 Termination.
(a) General. The clause at 52.212-4 permits the Government to terminate a contract for commercial items either for
the convenience of the Government or for cause. However, the
paragraphs in 52.212-4 entitled “Termination for the Government’s Convenience” and “Termination for Cause” contain
concepts which differ from those contained in the termination
clauses prescribed in Part 49. Consequently, the requirements
of Part 49 do not apply when terminating contracts for commercial items and contracting officers shall follow the proce-
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dures in this section. Contracting officers may continue to use
Part 49 as guidance to the extent that Part 49 does not conflict
with this section and the language of the termination paragraphs in 52.212-4.
(b) Policy. The contracting officer should exercise the
Government’s right to terminate a contract for commercial
items either for convenience or for cause only when such a termination would be in the best interests of the Government.
The contracting officer should consult with counsel prior to
terminating for cause.
(c) Termination for cause. (1) The paragraph in 52.212-4
entitled “Excusable Delay” requires contractors notify the
contracting officer as soon as possible after commencement of
any excusable delay. In most situations, this requirement
should eliminate the need for a show cause notice prior to terminating a contract. The contracting officer shall send a cure
notice prior to terminating a contract for a reason other than
late delivery.
(2) The Government’s rights after a termination for
cause shall include all the remedies available to any buyer in
the marketplace. The Government’s preferred remedy will be
to acquire similar items from another contractor and to charge
the defaulted contractor with any excess reprocurement costs
together with any incidental or consequential damages
incurred because of the termination.
(3) When a termination for cause is appropriate, the
contracting officer shall send the contractor a written notification regarding the termination. At a minimum, this notification shall—
(i) Indicate the contract is terminated for cause;
(ii) Specify the reasons for the termination;
(iii) Indicate which remedies the Government
intends to seek or provide a date by which the Government
will inform the contractor of the remedy; and
(iv) State that the notice constitutes a final decision
of the contracting officer and that the contractor has the right
to appeal under the Disputes clause (see 33.211).
(d) Termination for the Government’s convenience.
(1) When the contracting officer terminates a contract for
commercial items for the Government’s convenience, the
contractor shall be paid—
(i) (A) The percentage of the contract price reflecting the percentage of the work performed prior to the notice
of the termination for fixed-price or fixed-price with economic price adjustment contracts; or
(B) An amount for direct labor hours (as defined
in the Schedule of the contract) determined by multiplying the
number of direct labor hours expended before the effective
date of termination by the hourly rate(s) in the Schedule; and
(ii) Any charges the contractor can demonstrate
directly resulted from the termination. The contractor may
demonstrate such charges using its standard record keeping
system and is not required to comply with the cost accounting
12.4-1
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standards or the contract cost principles in Part 31. The Government does not have any right to audit the contractor’s
records solely because of the termination for convenience.
(2) Generally, the parties should mutually agree upon
the requirements of the termination proposal. The parties must
balance the Government’s need to obtain sufficient documentation to support payment to the contractor against the goal of
having a simple and expeditious settlement.
12.404 Warranties.
(a) Implied warranties. The Government’s post award
rights contained in 52.212-4 are the implied warranty of merchantability, the implied warranty of fitness for particular purpose and the remedies contained in the acceptance paragraph.
(1) The implied warranty of merchantability provides
that an item is reasonably fit for the ordinary purposes for
which such items are used. The items must be of at least average, fair or medium-grade quality and must be comparable in
quality to those that will pass without objection in the trade or
market for items of the same description.
(2) The implied warranty of fitness for a particular purpose provides that an item is fit for use for the particular purpose for which the Government will use the items. The
Government can rely upon an implied warranty of fitness for
particular purpose when—
(i) The seller knows the particular purpose for which
the Government intends to use the item; and
(ii) The Government relied upon the contractor’s
skill and judgment that the item would be appropriate for that
particular purpose.
(3) Contracting officers should consult with legal counsel prior to asserting any claim for a breach of an implied
warranty.
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(b) Express warranties. The Federal Acquisition Streamlining Act of 1994 (41 U.S.C. 264 note) requires contracting
officers to take advantage of commercial warranties. To the
maximum extent practicable, solicitations for commercial
items shall require offerors to offer the Government at least
the same warranty terms, including offers of extended warranties, offered to the general public in customary commercial
practice. Solicitations may specify minimum warranty terms,
such as minimum duration, appropriate for the Government’s
intended use of the item.
(1) Any express warranty the Government intends to
rely upon must meet the needs of the Government. The contracting officer should analyze any commercial warranty to
determine if—
(i) The warranty is adequate to protect the needs of
the Government, e.g., items covered by the warranty and
length of warranty;
(ii) The terms allow the Government effective postaward administration of the warranty to include the identification of warranted items, procedures for the return of
warranted items to the contractor for repair or replacement,
and collection of product performance information; and
(iii) The warranty is cost-effective.
(2) In some markets, it may be customary commercial
practice for contractors to exclude or limit the implied warranties contained in 52.212-4 in the provisions of an express
warranty. In such cases, the contracting officer shall ensure
that the express warranty provides for the repair or replacement of defective items discovered within a reasonable period
of time after acceptance.
(3) Express warranties shall be included in the contract
by addendum (see 12.302).
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Subpart 16.3—Cost-Reimbursement
Contracts

allowable costs to total target costs. Cost-plus-incentive-fee
contracts are covered in Subpart 16.4, Incentive Contracts.
See 16.405-1 for a more complete description and discussion
of application of these contracts. See 16.301-3 for limitations.

16.301 General.
16.301-1 Description.
Cost-reimbursement types of contracts provide for payment of allowable incurred costs, to the extent prescribed in
the contract. These contracts establish an estimate of total cost
for the purpose of obligating funds and establishing a ceiling
that the contractor may not exceed (except at its own risk)
without the approval of the contracting officer.
16.301-2 Application.
Cost-reimbursement contracts are suitable for use only
when uncertainties involved in contract performance do not
permit costs to be estimated with sufficient accuracy to use
any type of fixed-price contract.
16.301-3 Limitations.
(a) A cost-reimbursement contract may be used only
when—
(1) The contractor’s accounting system is adequate for
determining costs applicable to the contract; and
(2) Appropriate Government surveillance during performance will provide reasonable assurance that efficient
methods and effective cost controls are used.
(b) The use of cost-reimbursement contracts is prohibited
for the acquisition of commercial items (see Parts 2 and 12).
16.302 Cost contracts.
(a) Description. A cost contract is a cost-reimbursement
contract in which the contractor receives no fee.
(b) Application. A cost contract may be appropriate for
research and development work, particularly with nonprofit
educational institutions or other nonprofit organizations, and
for facilities contracts.
(c) Limitations. See 16.301-3.
16.303 Cost-sharing contracts.
(a) Description. A cost-sharing contract is a cost-reimbursement contract in which the contractor receives no fee and
is reimbursed only for an agreed-upon portion of its allowable
costs.
(b) Application. A cost-sharing contract may be used when
the contractor agrees to absorb a portion of the costs, in the
expectation of substantial compensating benefits.
(c) Limitations. See 16.301-3.
16.304 Cost-plus-incentive-fee contracts.
A cost-plus-incentive-fee contract is a cost-reimbursement
contract that provides for an initially negotiated fee to be
adjusted later by a formula based on the relationship of total

16.305 Cost-plus-award-fee contracts.
A cost-plus-award-fee contract is a cost-reimbursement
contract that provides for a fee consisting of (a) a base amount
(which may be zero) fixed at inception of the contract and
(b) an award amount, based upon a judgmental evaluation by
the Government, sufficient to provide motivation for excellence in contract performance. Cost-plus-award-fee contracts
are covered in Subpart 16.4, Incentive Contracts. See
16.405-2 for a more complete description and discussion of
application of these contracts. See 16.301-3 and 16.405-2(c)
for limitations.
16.306 Cost-plus-fixed-fee contracts.
(a) Description. A cost-plus-fixed-fee contract is a costreimbursement contract that provides for payment to the contractor of a negotiated fee that is fixed at the inception of the
contract. The fixed fee does not vary with actual cost, but may
be adjusted as a result of changes in the work to be performed
under the contract. This contract type permits contracting for
efforts that might otherwise present too great a risk to contractors, but it provides the contractor only a minimum incentive
to control costs.
(b) Application. (1) A cost-plus-fixed-fee contract is suitable for use when the conditions of 16.301-2 are present and,
for example—
(i) The contract is for the performance of research or
preliminary exploration or study, and the level of effort
required is unknown; or
(ii) The contract is for development and test, and
using a cost-plus-incentive-fee contract is not practical.
(2) A cost-plus-fixed-fee contract normally should not
be used in development of major systems (see Part 34) once
preliminary exploration, studies, and risk reduction have indicated a high degree of probability that the development is
achievable and the Government has established reasonably
firm performance objectives and schedules.
(c) Limitations. No cost-plus-fixed-fee contract shall be
awarded unless the contracting officer complies with all limitations in 15.404-4(c)(4)(i) and 16.301-3.
(d) Completion and term forms. A cost-plus-fixed-fee contract may take one of two basic forms—completion or term.
(1) The completion form describes the scope of work by
stating a definite goal or target and specifying an end product.
This form of contract normally requires the contractor to complete and deliver the specified end product (e.g., a final report
of research accomplishing the goal or target) within the estimated cost, if possible, as a condition for payment of the entire
fixed fee. However, in the event the work cannot be completed
(FAC 2005–15)
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within the estimated cost, the Government may require more
effort without increase in fee, provided the Government
increases the estimated cost.
(2) The term form describes the scope of work in general terms and obligates the contractor to devote a specified
level of effort for a stated time period. Under this form, if the
performance is considered satisfactory by the Government,
the fixed fee is payable at the expiration of the agreed-upon
period, upon contractor statement that the level of effort specified in the contract has been expended in performing the contract work. Renewal for further periods of performance is a
new acquisition that involves new cost and fee arrangements.
(3) Because of the differences in obligation assumed by
the contractor, the completion form is preferred over the term
form whenever the work, or specific milestones for the work,
can be defined well enough to permit development of estimates within which the contractor can be expected to complete the work.
(4) The term form shall not be used unless the contractor
is obligated by the contract to provide a specific level of effort
within a definite time period.
16.307 Contract clauses.
(a)(1) The contracting officer shall insert the clause at
52.216-7, Allowable Cost and Payment, in solicitations and
contracts when a cost-reimbursement contract (other than a
facilities contract) or a time-and-materials contract (other than
a contract for a commercial item) is contemplated. If the contract is with an educational institution, modify the clause by
deleting from paragraph (a) the words “Subpart 31.2” and
substituting for them “Subpart 31.3.” If the contract is with a
State or local government, modify the clause by deleting from
paragraph (a) the words “Subpart 31.2” and substituting for
them “Subpart 31.6.” If the contract is with a nonprofit organization other than an educational institution, a State or local
government, or a nonprofit organization exempted under
OMB Circular No. A-122, modify the clause by deleting from
paragraph (a) the words “Subpart 31.2” and substituting for
them “Subpart 31.7.” If the contract is a time-and-materials
contract, the clause at 52.216-7 applies only to the portion of
the contract that provides for reimbursement of materials (as
defined in the clause at 52.232-7) at actual cost.
(2) If the contract is a construction contract and contains
the clause at 52.232-27, Prompt Payment for Construction
Contracts, the contracting officer shall use the clause at
52.216-7 with its Alternate I.
(b) The contracting officer shall insert the clause at
52.216-8, Fixed Fee, in solicitations and contracts when a
cost-plus-fixed-fee contract (other than a facilities contract or
a construction contract) is contemplated.
16.3-2
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(c) The contracting officer shall insert the clause at
52.216-9, Fixed-Fee—Construction, in solicitations and contracts when a cost-plus-fixed-fee construction contract is
contemplated.
(d) The contracting officer shall insert the clause at
52.216-10, Incentive Fee, in solicitations and contracts when
a cost-plus-incentive-fee contract (other than a facilities contract) is contemplated.
(e)(1) The contracting officer shall insert the clause at
52.216-11, Cost Contract—No Fee, in solicitations and contracts when a cost-reimbursement contract is contemplated
that provides no fee and is not a cost-sharing contract or a
facilities contract.
(2) If a cost-reimbursement research and development
contract with an educational institution or a nonprofit organization that provides no fee or other payment above cost and
is not a cost-sharing contract is contemplated, and if the contracting officer determines that withholding of a portion of
allowable costs is not required, the contracting officer shall
use the clause with its Alternate I.
(f)(1) The contracting officer shall insert the clause at
52.216-12, Cost-Sharing Contract—No Fee, in solicitations
and contracts when a cost-sharing contract (other than a facilities contract) is contemplated.
(2) If a cost-sharing research and development contract
with an educational institution or a nonprofit organization is
contemplated, and if the contracting officer determines that
withholding of a portion of allowable costs is not required, the
contracting officer shall use the clause with its Alternate I.
(g)(1) The contracting officer shall insert the clause at
52.216-13, Allowable Cost and Payment—Facilities, in solicitations and contracts when a cost-reimbursement consolidated facilities contract or a cost-reimbursement facilities
acquisition contract (see 45.302-6) is contemplated.
(2) If a facilities acquisition contract is contemplated
and, in the judgment of the contracting officer, it may be necessary to withhold payment of an amount to protect the Government’s interest, the contracting officer shall use the clause
with its Alternate I.
(h) The contracting officer shall insert the clause at
52.216-14, Allowable Cost and Payment—Facilities Use, in
solicitations and contracts when a facilities use contract is
contemplated.
(i) The contracting officer shall insert the clause at
52.216-15, Predetermined Indirect Cost Rates, in solicitations
and contracts when a cost-reimbursement research and development contract with an educational institution (see
42.705-3(b)) is contemplated and predetermined indirect cost
rates are to be used. If the contract is a facilities contract, modify paragraph (c) by deleting the words “Subpart 31.1” and
substituting for them “section 31.106.”
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Subpart 16.6—Time-and-Materials, LaborHour, and Letter Contracts
16.601 Time-and-materials contracts.
(a) Definitions for the purposes of Time-and-Materials
Contracts.
“Direct materials” means those materials that enter directly
into the end product, or that are used or consumed directly in
connection with the furnishing of the end product or service.
“Hourly rate” means the rate(s) prescribed in the contract
for payment for labor that meets the labor category qualifications of a labor category specified in the contract that are—
(1) Performed by the contractor;
(2) Performed by the subcontractors; or
(3) Transferred between divisions, subsidiaries, or affiliates of the contractor under a common control.
“Materials” means—
(1) Direct materials, including supplies transferred
between divisions, subsidiaries, or affiliates of the contractor
under a common control;
(2) Subcontracts for supplies and incidental services for
which there is not a labor category specified in the contract;
(3) Other direct costs (e.g., incidental services for which
there is not a labor category specified in the contract, travel,
computer usage charges, etc.); and
(4) Applicable indirect costs.
(b) Description. A time-and-materials contract provides
for acquiring supplies or services on the basis of—
(1) Direct labor hours at specified fixed hourly rates that
include wages, overhead, general and administrative
expenses, and profit; and
(2) Actual cost for materials (except as provided for in
31.205-26(e) and (f)).
(c) Application. A time-and-materials contract may be
used only when it is not possible at the time of placing the contract to estimate accurately the extent or duration of the work
or to anticipate costs with any reasonable degree of confidence. See 12.207(b) for the use of time-and-material contracts for certain commercial services.
(1) Government surveillance. A time-and-materials
contract provides no positive profit incentive to the contractor
for cost control or labor efficiency. Therefore, appropriate
Government surveillance of contractor performance is
required to give reasonable assurance that efficient methods
and effective cost controls are being used.
(2) Fixed hourly rates. (i) The contract shall specify
separate fixed hourly rates that include wages, overhead, general and administrative expenses, and profit for each category
of labor (see 16.601(e)(1)).
(ii) For acquisitions of noncommercial items
awarded without adequate price competition (see 15.4031(c)(1)), the contract shall specify separate fixed hourly rates
that include wages, overhead, general and administrative
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expenses, and profit for each category of labor to be performed by—
(A) The contractor;
(B) Each subcontractor; and
(C) Each division, subsidiary, or affiliate of the
contractor under a common control.
(iii) For contract actions that are not awarded using
competitive procedures, unless exempt under paragraph
(c)(2)(iv) of this section, the fixed hourly rates for services
transferred between divisions, subsidiaries, or affiliates of the
contractor under a common control—
(A) Shall not include profit for the transferring
organization; but
(B) May include profit for the prime contractor.
(iv) For contract actions that are not awarded using
competitive procedures, the fixed hourly rates for services
that meet the definition of commercial item at 2.101 that are
transferred between divisions, subsidiaries, or affiliates of the
contractor under a common control may be the established
catalog or market rate when—
(A) It is the established practice of the transferring organization to price interorganizational transfers at other
than cost for commercial work of the contractor or any division, subsidiary or affiliate of the contractor under a common
control; and
(B) The contracting officer has not determined the
price to be unreasonable.
(3) Material handling costs. When included as part of
material costs, material handling costs shall include only costs
clearly excluded from the labor-hour rate. Material handling
costs may include all appropriate indirect costs allocated to
direct materials in accordance with the contractor's usual
accounting procedures consistent with Part 31.
(d) Limitations. A time-and-materials contract may be used
only if—
(1) The contracting officer prepares a determination and
findings that no other contract type is suitable. The determination and finding shall be—
(i) Signed by the contracting officer prior to the execution of the base period or any option periods of the contracts; and
(ii) Approved by the head of the contracting activity
prior to the execution of the base period when the base period
plus any option periods exceeds three years; and
(2) The contract includes a ceiling price that the contractor exceeds at its own risk. The contracting officer shall
document the contract file to justify the reasons for and
amount of any subsequent change in the ceiling price. Also
see 12.207(b) for further limitations on use of Time-andMaterials or Labor Hour contracts for acquisition of commercial items.
(e) Solicitation provisions. (1) The contracting officer
shall insert the provision at 52.216-29, Time-and-Materials/
16.6-1
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Labor-Hour Proposal Requirements—Non-Commercial Item
Acquisitions With Adequate Price Competition, in solicitations contemplating use of a Time-and-Materials or LaborHour type of contract for noncommercial items, if the price is
expected to be based on adequate price competition. If authorized by agency procedures, the contracting officer may
amend the provision to make mandatory one of the three
approaches in paragraph (c) of the provision, and/or to require
the identification of all subcontractors, divisions, subsidiaries,
or affiliates included in a blended labor rate.
(2) The contracting officer shall insert the provision at
52.216-30, Time-and-Materials/Labor-Hour Proposal
Requirements—Non-Commercial Item Acquisitions without
Adequate Price Competition, in solicitations for noncommercial items contemplating use of a Time-and-Materials or
Labor-Hour type of contract if the price is not expected to be
based on adequate price competition.
(3) The contracting officer shall insert the provision at
52.216-31, Time-and-Materials/Labor-Hour Proposal
Requirements—Commercial Item Acquisitions, in solicitations contemplating use of a Commercial Time-and-Materials
or Labor-Hour contract.
16.602 Labor-hour contracts.
Description. A labor-hour contract is a variation of the
time-and-materials contract, differing only in that materials
are not supplied by the contractor. See 12.207(b), 16.601(c),
and 16.601(d) for application and limitations, for time-andmaterials contracts that also apply to labor-hour contracts. See
12.207(b) for the use of labor-hour contracts for certain commercial services.
16.603 Letter contracts.
16.603-1 Description.
A letter contract is a written preliminary contractual instrument that authorizes the contractor to begin immediately manufacturing supplies or performing services.
16.603-2 Application.
(a) A letter contract may be used when (1) the Government’s interests demand that the contractor be given a binding
commitment so that work can start immediately and
(2) negotiating a definitive contract is not possible in sufficient time to meet the requirement. However, a letter contract
should be as complete and definite as feasible under the
circumstances.
(b) When a letter contract award is based on price competition, the contracting officer shall include an overall price
ceiling in the letter contract.
(c) Each letter contract shall, as required by the clause at
52.216-25, Contract Definitization, contain a negotiated
definitization schedule including (1) dates for submission of
16.6-2
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the contractor’s price proposal, required cost or pricing data,
and, if required, make-or-buy and subcontracting plans, (2) a
date for the start of negotiations, and (3) a target date for
definitization, which shall be the earliest practicable date for
definitization. The schedule will provide for definitization of
the contract within 180 days after the date of the letter contract
or before completion of 40 percent of the work to be performed, whichever occurs first. However, the contracting
officer may, in extreme cases and according to agency procedures, authorize an additional period. If, after exhausting all
reasonable efforts, the contracting officer and the contractor
cannot negotiate a definitive contract because of failure to
reach agreement as to price or fee, the clause at 52.216-25
requires the contractor to proceed with the work and provides
that the contracting officer may, with the approval of the head
of the contracting activity, determine a reasonable price or fee
in accordance with Subpart 15.4 and Part 31, subject to appeal
as provided in the Disputes clause.
(d) The maximum liability of the Government inserted in
the clause at 52.216-24, Limitation of Government Liability,
shall be the estimated amount necessary to cover the contractor’s requirements for funds before definitization. However, it
shall not exceed 50 percent of the estimated cost of the definitive contract unless approved in advance by the official that
authorized the letter contract.
(e) The contracting officer shall assign a priority rating to
the letter contract if it is appropriate under 11.604.
16.603-3 Limitations.
A letter contract may be used only after the head of the contracting activity or a designee determines in writing that no
other contract is suitable. Letter contracts shall not—
(a) Commit the Government to a definitive contract in
excess of the funds available at the time the letter contract is
executed;
(b) Be entered into without competition when competition
is required by Part 6; or
(c) Be amended to satisfy a new requirement unless that
requirement is inseparable from the existing letter contract.
Any such amendment is subject to the same requirements and
limitations as a new letter contract.
16.603-4 Contract clauses.
(a) The contracting officer shall include in each letter contract the clauses required by this regulation for the type of
definitive contract contemplated and any additional clauses
known to be appropriate for it.
(b) In addition, the contracting officer shall insert the following clauses in solicitations and contracts when a letter contract is contemplated:
(1) The clause at 52.216-23, Execution and Commencement of Work, except that this clause may be omitted from letter contracts awarded on SF 26;

SUBPART 16.6—TIME-AND-MATERIALS, LABOR-HOUR, AND LETTER CONTRACTS
(2) The clause at 52.216-24, Limitation of Government
Liability, with dollar amounts completed in a manner consistent with 16.603-2(d); and
(3) The clause at 52.216-25, Contract Definitization,
with its paragraph (b) completed in a manner consistent with
16.603-2(c). If, at the time of entering into the letter contract,
the contracting officer knows that the definitive contract will
be based on adequate price competition or will otherwise meet
the criteria of 15.403-1 for not requiring submission of cost or
pricing data, the words “and cost or pricing data supporting its

16.603-4

proposal” may be deleted from paragraph (a) of the clause. If
the letter contract is being awarded on the basis of price competition, the contracting officer shall use the clause with its
Alternate I.
(c) The contracting officer shall also insert the clause at
52.216-26, Payments of Allowable Costs Before Definitization, in solicitations and contracts if a cost-reimbursement
definitive contract is contemplated, unless the acquisition
involves conversion, alteration, or repair of ships.
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SUBPART 32.1—NON-COMMERCIAL ITEM PURCHASE FINANCING
(i) If a labor-hour contract is contemplated, the contracting officer shall use the clause with its Alternate I.
(ii) If the contracting officer determines that it is necessary to withhold payment to protect the Government’s interests, paragraph (a)(2) of the clause permits the contracting
officer to unilaterally issue a modification requiring the contractor to withhold 5 percent of amounts due, up to a maximum of $50,000 under the contract. The contracting officer
shall ensure that the modification specifies the percentage and
total amount of the withhold payment. Normally, there should
be no need to withhold payment for a contractor with a record
of timely submittal of the release discharging the Government
from all liabilities, obligations, and claims, as required by
paragraph (f) of the clause.
(b) The contracting officer shall insert the following
clauses, appropriately modified with respect to payment due
dates in accordance with agency regulations:
(1) The clause at 52.232-8, Discounts for Prompt Payment, in solicitations and contracts when a fixed-price supply
contract or fixed-price service contract is contemplated.
(2) A clause, substantially the same as the clause at
52.232-9, Limitation on Withholding of Payments, in solicitations and contracts when a supply contract, research and
development contract, service contract, time-and-materials
contract, or labor-hour contract is contemplated that includes
two or more terms authorizing the temporary withholding of
amounts otherwise payable to the contractor for supplies
delivered or services performed.
(c) The contracting officer shall insert the following
clauses, appropriately modified with respect to payments due
dates in accordance with agency regulations:
(1) The clause at 52.232-10, Payments under FixedPrice Architect-Engineer Contracts, in fixed-price architectengineer contracts.
(2) The clause at 52.232-11, Extras, in solicitations and
contracts when a fixed-price supply contract, fixed-price service contract, or a transportation contract is contemplated.
32.112 Nonpayment of subcontractors under contracts
for noncommercial items.
32.112-1 Subcontractor assertions of nonpayment.
(a) In accordance with Section 806(a)(4) of
Pub. L. 102-190, as amended by Sections 2091 and 8105 of
Pub. L. 103-355, upon the assertion by a subcontractor or supplier of a Federal contractor that the subcontractor or supplier
has not been paid in accordance with the payment terms of the
subcontract, purchase order, or other agreement with the
prime contractor, the contracting officer may determine—
(1) For a construction contract, whether the contractor
has made—
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(i) Progress payments to the subcontractor or supplier in compliance with Chapter 39 of Title 31, United States
Code (Prompt Payment Act); or
(ii) Final payment to the subcontractor or supplier in
compliance with the terms of the subcontract, purchase order,
or other agreement with the prime contractor;
(2) For a contract other than construction, whether the
contractor has made progress payments, final payments, or
other payments to the subcontractor or supplier in compliance
with the terms of the subcontract, purchase order, or other
agreement with the prime contractor; or
(3) For any contract, whether the contractor’s certification of payment of a subcontractor or supplier accompanying
its payment request to the Government is accurate.
(b) If, in making the determination in paragraphs (a)(1) and
(2) of this subsection, the contracting officer finds the prime
contractor is not in compliance, the contracting officer may—
(1) Encourage the contractor to make timely payment to
the subcontractor or supplier; or
(2) If authorized by the applicable payment clauses,
reduce or suspend progress payments to the contractor.
(c) If the contracting officer determines that a certification
referred to in paragraph (a)(3) of this subsection is inaccurate
in any material respect, the contracting officer shall initiate
administrative or other remedial action.
32.112-2 Subcontractor requests for information.
(a) In accordance with Section 806(a)(1) of
Pub. L. 102-190, as amended by Sections 2091 and 8105 of
Pub. L. 103-355, upon the request of a subcontractor or supplier under a Federal contract for a non-commercial item, the
contracting officer shall promptly advise the subcontractor or
supplier as to—
(1) Whether the prime contractor has submitted
requests for progress payments or other payments to the Federal Government under the contract; and
(2) Whether final payment under the contract has been
made by the Federal Government to the prime contractor.
(b) In accordance with 5 U.S.C. 552(b)(1), this subsection
does not apply to matters that are—
(1) Specifically authorized under criteria established by
an Executive order to be kept classified in the interest of
national defense or foreign policy; and
(2) Properly classified pursuant to such Executive order.
32.113 Customary contract financing.
The solicitation must specify the customary contract
financing offerors may propose. The following are customary
contract financing when provided in accordance with this part
and agency regulations:
(a) Financing of shipbuilding, or ship conversion, alteration, or repair, when agency regulations provide for progress
payments based on a percentage or stage of completion.
32.1-7
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(b) Financing of construction or architect-engineer services purchased under the authority of Part 36.
(c) Financing of contracts for supplies or services awarded
under the sealed bid method of procurement in accordance
with Part 14 through progress payments based on costs in
accordance with Subpart 32.5.
(d) Financing of contracts for supplies or services awarded
under the competitive negotiation method of procurement in
accordance with Part 15, through either progress payments
based on costs in accordance with Subpart 32.5, or performance-based payments in accordance with Subpart 32.10 (but
not both).
(e) Financing of contracts for supplies or services awarded
under a sole-source acquisition as defined in 2.101 and using
the procedures of Part 15, through either progress payments
based on costs in accordance with Subpart 32.5, or perfor-
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mance-based payments in accordance with Subpart 32.10 (but
not both).
(f) Financing of contracts for supplies or services through
advance payments in accordance with Subpart 32.4.
(g) Financing of contracts for supplies or services through
guaranteed loans in accordance with Subpart 32.3.
(h) Financing of contracts for supplies or services through
any appropriate combination of advance payments, guaranteed loans, and either performance-based payments or
progress payments (but not both) in accordance with their
respective subparts.
32.114 Unusual contract financing.
Any contract financing arrangement that deviates from this
part is unusual contract financing. Unusual contract financing
shall be authorized only after approval by the head of the
agency or as provided for in agency regulations.
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52.216-15
52.216-16
52.216-17
52.216-18
52.216-19
52.216-20
52.216-21
52.216-22
52.216-23
52.216-24
52.216-25
52.216-26
52.216-27
52.216-28
52.216-29

52.216-30

52.216-31
52.217-1
52.217-2
52.217-3
52.217-4
52.217-5
52.217-6
52.217-7
52.217-8
52.217-9
52.218
52.219-1
52.219-2
52.219-3
52.219-4
52.219-5
52.219-6
52.219-7
52.219-8
52.219-9
52.219-10
52.219-11
52.219-12
52.219-13
52.219-14
52.219-15
52.219-16

Predetermined Indirect Cost Rates.
Incentive Price Revision—Firm Target.
Incentive Price Revision—Successive Targets.
Ordering.
Order Limitations.
Definite Quantity.
Requirements.
Indefinite Quantity.
Execution and Commencement of Work.
Limitation of Government Liability.
Contract Definitization.
Payments of Allowable Costs Before
Definitization.
Single or Multiple Awards.
Multiple Awards for Advisory and Assistance
Services.
Time-and-Materials/Labor-Hour Proposal
Requirements—Non-Commercial Item
Acquisition With Adequate Price Competition.
Time-and-Materials/Labor-Hour Proposal
Requirements—Non-Commercial Item
Acquisition without Adequate Price Competition.
Time-and-Materials/Labor-Hour Proposal
Requirements—Commercial Item Acquisition.
[Reserved]
Cancellation Under Multi-year Contracts.
Evaluation Exclusive of Options.
Evaluation of Options Exercised at Time of
Contract Award.
Evaluation of Options.
Option for Increased Quantity.
Option for Increased Quantity—Separately Priced
Line Item.
Option to Extend Services.
Option to Extend the Term of the Contract.
[Reserved]
Small Business Program Representations.
Equal Low Bids.
Notice of Total HUBZone Set-Aside.
Notice of Price Evaluation Preference for
HUBZone Small Business Concerns.
[Reserved]
Notice of Total Small Business Set-Aside.
Notice of Partial Small Business Set-Aside.
Utilization of Small Business Concerns.
Small Business Subcontracting Plan.
Incentive Subcontracting Program.
Special 8(a) Contract Conditions.
Special 8(a) Subcontract Conditions.
[Reserved]
Limitations on Subcontracting.
[Reserved]
Liquidated Damages—Subcontracting Plan.

52.219-17 Section 8(a) Award.
52.219-18 Notification of Competition Limited to Eligible
8(a) Concerns.
52.219-19 Small Business Concern Representation for the
Small Business Competitiveness Demonstration
Program.
52.219-20 Notice of Emerging Small Business Set-Aside.
52.219-21 Small Business Size Representation for Targeted
Industry Categories under the Small Business
Competitiveness Demonstration Program.
52.219-22 Small Disadvantaged Business Status.
52.219-23 Notice of Price Evaluation Adjustment for Small
Disadvantaged Business Concerns.
52.219-24 Small Disadvantaged Business Participation
Program—Targets.
52.219-25 Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting.
52.219-26 Small Disadvantaged Business Participation
Program—Incentive Subcontracting.
52.219-27 Notice of Total Service-Disabled Veteran-Owned
Small Business Set-Aside.
52.220
[Reserved]
52.221
[Reserved]
52.222-1 Notice to the Government of Labor Disputes.
52.222-2 Payment for Overtime Premiums.
52.222-3 Convict Labor.
52.222-4 Contract Work Hours and Safety Standards Act—
Overtime Compensation.
52.222-5 Davis-Bacon Act—Secondary Site of the Work.
52.222-6 Davis-Bacon Act.
52.222-7 Withholding of Funds.
52.222-8 Payrolls and Basic Records.
52.222-9 Apprentices and Trainees.
52.222-10 Compliance with Copeland Act Requirements.
52.222-11 Subcontracts (Labor Standards).
52.222-12 Contract Termination—Debarment.
52.222-13 Compliance with Davis-Bacon and Related Act
Regulations.
52.222-14 Disputes Concerning Labor Standards.
52.222-15 Certification of Eligibility.
52.222-16 Approval of Wage Rates.
52.222-17 Labor Standards for Construction Work—
Facilities Contracts.
52.222-18 Certification Regarding Knowledge of Child
Labor for Listed End Products.
52.222-19 Child Labor—Cooperation with Authorities and
Remedies.
52.222-20 Walsh-Healey Public Contracts Act.
52.222-21 Prohibition of Segregated Facilities.
52.222-22 Previous Contracts and Compliance Reports.
52.222-23 Notice of Requirement for Affirmative Action to
Ensure Equal Employment Opportunity for
Construction.
52-3

FEDERAL ACQUISITION REGULATION
52.222-24 Preaward On-Site Equal Opportunity Compliance
Evaluation.
52.222-25 Affirmative Action Compliance.
52.222-26 Equal Opportunity.
52.222-27 Affirmative Action Compliance Requirements for
Construction.
52.222-28 [Reserved]
52.222-29 Notification of Visa Denial.
52.222-30 Davis-Bacon Act—Price Adjustment (None or
Separately Specified Method).
52.222-31 Davis-Bacon Act—Price Adjustment (Percentage
Method).
52.222-32 Davis-Bacon Act—Price Adjustment (Actual
Method).
52.222-33 [Reserved]
52.222-34 [Reserved]
52.222-35 Equal Opportunity for Special Disabled Veterans,
Veterans of the Vietnam Era, and Other Eligible
Veterans.
52.222-36 Affirmative Action for Workers with Disabilities.
52.222-37 Employment Reports on Special Disabled
Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans.
52.222-38 Compliance with Veterans’ Employment
Reporting Requirements.
52.222-39 Notification of Employee Rights Concerning
Payment of Union Dues or Fees.
52.222-40 [Reserved]
52.222-41 Service Contract Act of 1965, as Amended.
52.222-42 Statement of Equivalent Rates for Federal Hires.
52.222-43 Fair Labor Standards Act and Service Contract
Act—Price Adjustment (Multiple Year and
Option Contracts).
52.222-44 Fair Labor Standards Act and Service Contract
Act—Price Adjustment.
52.222-45 [Reserved]
52.222-46 Evaluation of Compensation for Professional
Employees.
52.222-47 [Reserved]
52.222-48 Exemption from Application of Service Contract
Act Provisions—Contractor Certification.
52.222-49 Service Contract Act—Place of Performance
Unknown.
52.222-50 Combating Trafficking in Persons.
52.223-1 [Reserved]
52.223-2 [Reserved]
52.223-3 Hazardous Material Identification and Material
Safety Data.
52.223-4 Recovered Material Certification.
52.223-5 Pollution Prevention and Right-to-Know
Information.
52.223-6 Drug-Free Workplace.
52.223-7 Notice of Radioactive Materials.
52.223-8 [Reserved]
52-4
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52.223-9 Estimate of Percentage of Recovered Material
Content for EPA-Designated Products.
52.223-10 Waste Reduction Program.
52.223-11 Ozone-Depleting Substances.
52.223-12 Refrigeration Equipment and Air Conditioners.
52.223-13 Certification of Toxic Chemical Release
Reporting.
52.223-14 Toxic Chemical Release Reporting.
52.224-1 Privacy Act Notification.
52.224-2 Privacy Act.
52.225-1 Buy American Act—Supplies.
52.225-2 Buy American Act Certificate.
52.225-3 Buy American Act—Free Trade Agreements—
Israeli Trade Act.
52.225-4 Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate.
52.225-5 Trade Agreements.
52.225-6 Trade Agreements Certificate.
52.225-7 Waiver of Buy American Act for Civil Aircraft
and Related Articles.
52.225-8 Duty-Free Entry.
52.225-9 Buy American Act—Construction Materials.
52.225-10 Notice of Buy American Act Requirement—
Construction Materials.
52.225-11 Buy American Act—Construction Materials
under Trade Agreements.
52.225-12 Notice of Buy American Act Requirement—
Construction Materials under Trade Agreements.
52.225-13 Restrictions on Certain Foreign Purchases.
52.225-14 Inconsistency between English Version and
Translation of Contract.
52.225-15 [Reserved]
52.225-16 [Reserved]
52.225-17 Evaluation of Foreign Currency Offers.
52.225-18 Place of Manufacture.
52.226-1 Utilization of Indian Organizations and IndianOwned Economic Enterprises.
52.226-2 Historically Black College or University and
Minority Institution Representation.
52.226-3 Disaster or Emergency Area Representation.
52.226-4 Notice of Disaster or Emergency Area Set-Aside.
52.226-5 Restrictions on Subcontracting Outside Disaster
or Emergency Area.
52.227-1 Authorization and Consent.
52.227-2 Notice and Assistance Regarding Patent and
Copyright Infringement.
52.227-3 Patent Indemnity.
52.227-4 Patent Indemnity—Construction Contracts.
52.227-5 Waiver of Indemnity.
52.227-6 Royalty Information.
52.227-7 Patents—Notice of Government Licensee.
52.227-8 [Reserved]
52.227-9 Refund of Royalties.
52.227-10 Filing of Patent Applications—Classified Subject
Matter.
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the small disadvantaged business concern that is participating in
the joint venture.

52.212-4 Contract Terms and Conditions—Commercial
Items.
As prescribed in 12.301(b)(3), insert the following clause:
CONTRACT TERMS AND CONDITIONS—COMMERCIAL
ITEMS (FEB 2007)
(a) Inspection/Acceptance. The Contractor shall only tender for acceptance those items that conform to the requirements of this contract. The Government reserves the right to
inspect or test any supplies or services that have been tendered
for acceptance. The Government may require repair or
replacement of nonconforming supplies or reperformance of
nonconforming services at no increase in contract price. If
repair/replacement or reperformance will not correct the
defects or is not possible, the Government may seek an equitable price reduction or adequate consideration for acceptance
of nonconforming supplies or services. The Government must
exercise its post-acceptance rights—
(1) Within a reasonable time after the defect was discovered or should have been discovered; and
(2) Before any substantial change occurs in the condition of the item, unless the change is due to the defect in the
item.
(b) Assignment. The Contractor or its assignee may assign
its rights to receive payment due as a result of performance of
this contract to a bank, trust company, or other financing institution, including any Federal lending agency in accordance
with the Assignment of Claims Act (31 U.S.C. 3727). However, when a third party makes payment (e.g., use of the Governmentwide commercial purchase card), the Contractor may
not assign its rights to receive payment under this contract.
(c) Changes. Changes in the terms and conditions of this
contract may be made only by written agreement of the
parties.
(d) Disputes. This contract is subject to the Contract Disputes Act of 1978, as amended (41 U.S.C. 601-613). Failure
of the parties to this contract to reach agreement on any
request for equitable adjustment, claim, appeal or action arising under or relating to this contract shall be a dispute to be
resolved in accordance with the clause at FAR 52.233-1, Disputes, which is incorporated herein by reference. The Contractor shall proceed diligently with performance of this
contract, pending final resolution of any dispute arising under
the contract.
(e) Definitions. The clause at FAR 52.202-1, Definitions, is
incorporated herein by reference.
(f) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence such as, acts of God or the public
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enemy, acts of the Government in either its sovereign or contractual capacity, fires, floods, epidemics, quarantine restrictions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occurrence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.
(g) Invoice. (1) The Contractor shall submit an original
invoice and three copies (or electronic invoice, if authorized)
to the address designated in the contract to receive invoices.
An invoice must include—
(i) Name and address of the Contractor;
(ii) Invoice date and number;
(iii) Contract number, contract line item number and,
if applicable, the order number;
(iv) Description, quantity, unit of measure, unit price
and extended price of the items delivered;
(v) Shipping number and date of shipment, including
the bill of lading number and weight of shipment if shipped
on Government bill of lading;
(vi) Terms of any discount for prompt payment
offered;
(vii) Name and address of official to whom payment
is to be sent;
(viii) Name, title, and phone number of person to
notify in event of defective invoice; and
(ix) Taxpayer Identification Number (TIN). The
Contractor shall include its TIN on the invoice only if required
elsewhere in this contract.
(x) Electronic funds transfer (EFT) banking
information.
(A) The Contractor shall include EFT banking
information on the invoice only if required elsewhere in this
contract.
(B) If EFT banking information is not required to
be on the invoice, in order for the invoice to be a proper
invoice, the Contractor shall have submitted correct EFT
banking information in accordance with the applicable solicitation provision, contract clause (e.g., 52.232-33, Payment
by Electronic Funds Transfer—Central Contractor Registration, or 52.232-34, Payment by Electronic Funds Transfer—
Other Than Central Contractor Registration), or applicable
agency procedures.
(C) EFT banking information is not required if the
Government waived the requirement to pay by EFT.
(2) Invoices will be handled in accordance with the
Prompt Payment Act (31 U.S.C. 3903) and Office of Management and Budget (OMB) prompt payment regulations at
5 CFR Part 1315.
52.2-34.1
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(h) Patent indemnity. The Contractor shall indemnify the
Government and its officers, employees and agents against
liability, including costs, for actual or alleged direct or contributory infringement of, or inducement to infringe, any
United States or foreign patent, trademark or copyright, arising out of the performance of this contract, provided the Contractor is reasonably notified of such claims and proceedings.
(i) Payment.— (1) Items accepted. Payment shall be made
for items accepted by the Government that have been delivered to the delivery destinations set forth in this contract.
(2) Prompt payment. The Government will make payment in accordance with the Prompt Payment Act
(31 U.S.C. 3903) and prompt payment regulations at 5 CFR
Part 1315.
(3) Electronic Funds Transfer (EFT). If the Government
makes payment by EFT, see 52.212-5(b) for the appropriate
EFT clause.
(4) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of the
invoice. For the purpose of computing the discount earned,
payment shall be considered to have been made on the date
which appears on the payment check or the specified payment
date if an electronic funds transfer payment is made.
(5) Overpayments. If the Contractor becomes aware of
a duplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing or
invoice payment, the Contractor shall immediately notify the
Contracting Officer and request instructions for disposition of
the overpayment.
(j) Risk of loss. Unless the contract specifically provides
otherwise, risk of loss or damage to the supplies provided
under this contract shall remain with the Contractor until, and
shall pass to the Government upon:
(1) Delivery of the supplies to a carrier, if transportation
is f.o.b. origin; or
(2) Delivery of the supplies to the Government at the
destination specified in the contract, if transportation is f.o.b.
destination.
(k) Taxes. The contract price includes all applicable Federal, State, and local taxes and duties.
(l) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its suppliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work performed prior to the notice of termination, plus reasonable
charges the Contractor can demonstrate to the satisfaction of
the Government using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
52.2-34.2 (FAC 2005–15)
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contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work performed or costs incurred which reasonably could have been
avoided.
(m) Termination for cause. The Government may terminate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to comply with any contract terms and conditions, or fails to provide
the Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contractor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Government improperly terminated this contract for default, such termination shall be deemed a termination for convenience.
(n) Title. Unless specified elsewhere in this contract, title
to items furnished under this contract shall pass to the Government upon acceptance, regardless of when or where the
Government takes physical possession.
(o) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.
(p) Limitation of liability. Except as otherwise provided by
an express warranty, the Contractor will not be liable to the
Government for consequential damages resulting from any
defect or deficiencies in accepted items.
(q) Other compliances. The Contractor shall comply with
all applicable Federal, State and local laws, executive orders,
rules and regulations applicable to its performance under this
contract.
(r) Compliance with laws unique to Government contracts.
The Contractor agrees to comply with 31 U.S.C. 1352 relating to limitations on the use of appropriated funds to influence
certain Federal contracts; 18 U.S.C. 431 relating to officials
not to benefit; 40 U.S.C. 3701, et seq., Contract Work Hours
and Safety Standards Act; 41 U.S.C. 51-58, Anti-Kickback
Act of 1986; 41 U.S.C. 265 and 10 U.S.C. 2409 relating to
whistleblower protections; 49 U.S.C. 40118, Fly American;
and 41 U.S.C. 423 relating to procurement integrity.
(s) Order of precedence. Any inconsistencies in this solicitation or contract shall be resolved by giving precedence in
the following order:
(1) The schedule of supplies/services.
(2) The Assignments, Disputes, Payments, Invoice,
Other Compliances, and Compliance with Laws Unique to
Government Contracts paragraphs of this clause.
(3) The clause at 52.212-5.
(4) Addenda to this solicitation or contract, including
any license agreements for computer software.
(5) Solicitation provisions if this is a solicitation.
(6) Other paragraphs of this clause.
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(7) The Standard Form 1449.
(8) Other documents, exhibits, and attachments.
(9) The specification.
(t) Central Contractor Registration (CCR). (1)
Unless
exempted by an addendum to this contract, the Contractor is
responsible during performance and through final payment of
any contract for the accuracy and completeness of the data
within the CCR database, and for any liability resulting from
the Government’s reliance on inaccurate or incomplete data.
To remain registered in the CCR database after the initial registration, the Contractor is required to review and update on
an annual basis from the date of initial registration or subsequent updates its information in the CCR database to ensure
it is current, accurate and complete. Updating information in
the CCR does not alter the terms and conditions of this contract and is not a substitute for a properly executed contractual
document.
(2)(i) If a Contractor has legally changed its business
name, “doing business as” name, or division name (whichever
is shown on the contract), or has transferred the assets used in
performing the contract, but has not completed the necessary
requirements regarding novation and change-of-name agreements in FAR Subpart 42.12, the Contractor shall provide the
responsible Contracting Officer a minimum of one business
day’s written notification of its intention to (A) change the
name in the CCR database; (B) comply with the requirements
of Subpart 42.12; and (C) agree in writing to the timeline and
procedures specified by the responsible Contracting Officer.
The Contractor must provide with the notification sufficient
documentation to support the legally changed name.
(ii) If the Contractor fails to comply with the requirements of paragraph (t)(2)(i) of this clause, or fails to perform
the agreement at paragraph (t)(2)(i)(C) of this clause, and, in
the absence of a properly executed novation or change-ofname agreement, the CCR information that shows the Contractor to be other than the Contractor indicated in the contract
will be considered to be incorrect information within the
meaning of the “Suspension of Payment” paragraph of the
electronic funds transfer (EFT) clause of this contract.
(3) The Contractor shall not change the name or address
for EFT payments or manual payments, as appropriate, in the
CCR record to reflect an assignee for the purpose of assignment of claims (see Subpart 32.8, Assignment of Claims).
Assignees shall be separately registered in the CCR database.
Information provided to the Contractor’s CCR record that
indicates payments, including those made by EFT, to an ultimate recipient other than that Contractor will be considered to
be incorrect information within the meaning of the “Suspension of payment” paragraph of the EFT clause of this contract.
(4) Offerors and Contractors may obtain information on
registration and annual confirmation requirements via the
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internet at http://www.ccr.gov or by calling 1-888-227-2423 or
269-961-5757.
(End of clause)
Alternate I (Feb 2007). When a time-and-materials or
labor-hour contract is contemplated, substitute the following
paragraphs (a), (e), (i) and (l) for those in the basic clause.
(a) Inspection/Acceptance. (1) The Government has the
right to inspect and test all materials furnished and services performed under this contract, to the extent practicable at all places
and times, including the period of performance, and in any event
before acceptance. The Government may also inspect the plant
or plants of the Contractor or any subcontractor engaged in contract performance. The Government will perform inspections
and tests in a manner that will not unduly delay the work.
(2) If the Government performs inspection or tests on
the premises of the Contractor or a subcontractor, the Contractor
shall furnish and shall require subcontractors to furnish all reasonable facilities and assistance for the safe and convenient performance of these duties.
(3) Unless otherwise specified in the contract, the Government will accept or reject services and materials at the place
of delivery as promptly as practicable after delivery, and they
will be presumed accepted 60 days after the date of delivery,
unless accepted earlier.
(4) At any time during contract performance, but not
later than 6 months (or such other time as may be specified in
the contract) after acceptance of the services or materials last
delivered under this contract, the Government may require the
Contractor to replace or correct services or materials that at time
of delivery failed to meet contract requirements. Except as otherwise specified in paragraph (a)(6) of this clause, the cost of
replacement or correction shall be determined under paragraph
(i) of this clause, but the “hourly rate” for labor hours incurred
in the replacement or correction shall be reduced to exclude that
portion of the rate attributable to profit. Unless otherwise specified below, the portion of the “hourly rate” attributable to profit
shall be 10 percent. The Contractor shall not tender for acceptance materials and services required to be replaced or corrected
without disclosing the former requirement for replacement or
correction, and, when required, shall disclose the corrective
action taken. [Insert portion of labor rate attributable to profit.]
(5)(i) If the Contractor fails to proceed with reasonable
promptness to perform required replacement or correction, and
if the replacement or correction can be performed within the
ceiling price (or the ceiling price as increased by the Government), the Government may—
(A) By contract or otherwise, perform the replacement or correction, charge to the Contractor any increased cost,
or deduct such increased cost from any amounts paid or due
under this contract; or
(B) Terminate this contract for cause.
(ii) Failure to agree to the amount of increased cost to
be charged to the Contractor shall be a dispute under the Disputes clause of the contract.
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(6) Notwithstanding paragraphs (a)(4) and (5) above,
the Government may at any time require the Contractor to remedy by correction or replacement, without cost to the Government, any failure by the Contractor to comply with the
requirements of this contract, if the failure is due to—
(i) Fraud, lack of good faith, or willful misconduct on
the part of the Contractor's managerial personnel; or
(ii) The conduct of one or more of the Contractor’s
employees selected or retained by the Contractor after any of the
Contractor’s managerial personnel has reasonable grounds to
believe that the employee is habitually careless or unqualified.
(7) This clause applies in the same manner and to the
same extent to corrected or replacement materials or services as
to materials and services originally delivered under this contract.
(8) The Contractor has no obligation or liability under this
contract to correct or replace materials and services that at time
of delivery do not meet contract requirements, except as provided in this clause or as may be otherwise specified in the contract.
(9) Unless otherwise specified in the contract, the Contractor's obligation to correct or replace Government-furnished
property shall be governed by the clause pertaining to Government property.
(e) Definitions. (1) The clause at FAR 52.202-1, Definitions, is incorporated herein by reference. As used in this
clause—
(i) Direct materials means those materials that enter
directly into the end product, or that are used or consumed
directly in connection with the furnishing of the end product or
service.
(ii) Hourly rate means the rate(s) prescribed in the
contract for payment for labor that meets the labor category
qualifications of a labor category specified in the contract that
are—
(A) Performed by the contractor;
(B) Performed by the subcontractors; or
(C) Transferred between divisions, subsidiaries, or
affiliates of the contractor under a common control.
(iii) Materials means—
(A) Direct materials, including supplies transferred
between divisions, subsidiaries, or affiliates of the contractor
under a common control;
(B) Subcontracts for supplies and incidental services for which there is not a labor category specified in the contract;
(C) Other direct costs (e.g., incidental services for
which there is not a labor category specified in the contract,
travel, computer usage charges, etc.);
(D) The following subcontracts for services which
are specifically excluded from the hourly rate: [Insert any subcontracts for services to be excluded from the hourly rates prescribed in the schedule.]; and
(E) Indirect costs specifically provided for in this
clause.
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(iv) Subcontract means any contract, as defined in
FAR Subpart 2.1, entered into with a subcontractor to furnish
supplies or services for performance of the prime contract or a
subcontract including transfers between divisions, subsidiaries,
or affiliates of a contractor or subcontractor. It includes, but is
not limited to, purchase orders, and changes and modifications
to purchase orders.
(i) Payments. (1) Services accepted. Payment shall be
made for services accepted by the Government that have been
delivered to the delivery destination(s) set forth in this contract.
The Government will pay the Contractor as follows upon the
submission of commercial invoices approved by the Contracting Officer:
(i) Hourly rate.
(A) The amounts shall be computed by multiplying the appropriate hourly rates prescribed in the contract by the
number of direct labor hours performed. Fractional parts of an
hour shall be payable on a prorated basis.
(B) The rates shall be paid for all labor performed
on the contract that meets the labor qualifications specified in
the contract. Labor hours incurred to perform tasks for which
labor qualifications were specified in the contract will not be
paid to the extent the work is performed by individuals that do
not meet the qualifications specified in the contract, unless specifically authorized by the Contracting Officer.
(C) Invoices may be submitted once each month
(or at more frequent intervals, if approved by the Contracting
Officer) to the Contracting Officer or the authorized representative.
(D) When requested by the Contracting Officer or
the authorized representative, the Contractor shall substantiate
invoices (including any subcontractor hours reimbursed at the
hourly rate in the schedule) by evidence of actual payment, individual daily job timecards, records that verify the employees
meet the qualifications for the labor categories specified in the
contract, or other substantiation specified in the contract.
(E) Unless the Schedule prescribes otherwise, the
hourly rates in the Schedule shall not be varied by virtue of the
Contractor having performed work on an overtime basis.
(1) If no overtime rates are provided in the
Schedule and the Contracting Officer approves overtime work
in advance, overtime rates shall be negotiated.
(2) Failure to agree upon these overtime rates
shall be treated as a dispute under the Disputes clause of this
contract.
(3) If the Schedule provides rates for overtime,
the premium portion of those rates will be reimbursable only to
the extent the overtime is approved by the Contracting Officer.
(ii) Materials.
(A) If the Contractor furnishes materials that meet
the definition of a commercial item at FAR 2.101, the price to
be paid for such materials shall be the contractor's established
catalog or market price, adjusted to reflect the—
(1) Quantities being acquired; and
(2) Any modifications necessary because of
contract requirements.
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(B) Except as provided for in paragraph
(i)(1)(ii)(A) and (D)(2) of this clause, the Government will
reimburse the Contractor the actual cost of materials (less any
rebates, refunds, or discounts received by the contractor that are
identifiable to the contract) provided the Contractor—
(1) Has made payments for materials in accordance with the terms and conditions of the agreement or
invoice; or
(2) Makes these payments within 30 days of the
submission of the Contractor’s payment request to the Government and such payment is in accordance with the terms and conditions of the agreement or invoice.
(C) To the extent able, the Contractor shall—
(1) Obtain materials at the most advantageous
prices available with due regard to securing prompt delivery of
satisfactory materials; and
(2) Give credit to the Government for cash and
trade discounts, rebates, scrap, commissions, and other amounts
that are identifiable to the contract.
(D) Other Costs. Unless listed below, other direct
and indirect costs will not be reimbursed.
(1) Other Direct Costs. The Government will
reimburse the Contractor on the basis of actual cost for the following, provided such costs comply with the requirements in
paragraph (i)(1)(ii)(B) of this clause: [Insert each element of
other direct costs (e.g., travel, computer usage charges, etc.
Insert “None” if no reimbursement for other direct costs will be
provided. If this is an indefinite delivery contract, the Contracting Officer may insert “Each order must list separately the elements of other direct charge(s) for that order or, if no
reimbursement for other direct costs will be provided, insert
‘None’.”]
(2) Indirect Costs (Material Handling, Subcontract Administration, etc.). The Government will reimburse the
Contractor for indirect costs on a pro-rata basis over the period
of contract performance at the following fixed price: [Insert a
fixed amount for the indirect costs and payment schedule. Insert
“$0” if no fixed price reimbursement for indirect costs will be
provided. (If this is an indefinite delivery contract, the Contracting Officer may insert “Each order must list separately the fixed
amount for the indirect costs and payment schedule or, if no
reimbursement for indirect costs, insert ‘None’).”]
(2) Total cost. It is estimated that the total cost to the
Government for the performance of this contract shall not
exceed the ceiling price set forth in the Schedule and the Contractor agrees to use its best efforts to perform the work specified in the Schedule and all obligations under this contract
within such ceiling price. If at any time the Contractor has reason to believe that the hourly rate payments and material costs
that will accrue in performing this contract in the next succeeding 30 days, if added to all other payments and costs previously
accrued, will exceed 85 percent of the ceiling price in the Schedule, the Contractor shall notify the Contracting Officer giving a
revised estimate of the total price to the Government for performing this contract with supporting reasons and documentation. If at any time during the performance of this contract, the
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Contractor has reason to believe that the total price to the Government for performing this contract will be substantially
greater or less than the then stated ceiling price, the Contractor
shall so notify the Contracting Officer, giving a revised estimate
of the total price for performing this contract, with supporting
reasons and documentation. If at any time during performance
of this contract, the Government has reason to believe that the
work to be required in performing this contract will be substantially greater or less than the stated ceiling price, the Contracting
Officer will so advise the Contractor, giving the then revised
estimate of the total amount of effort to be required under the
contract.
(3) Ceiling price. The Government will not be obligated
to pay the Contractor any amount in excess of the ceiling price
in the Schedule, and the Contractor shall not be obligated to continue performance if to do so would exceed the ceiling price set
forth in the Schedule, unless and until the Contracting Officer
notifies the Contractor in writing that the ceiling price has been
increased and specifies in the notice a revised ceiling that shall
constitute the ceiling price for performance under this contract.
When and to the extent that the ceiling price set forth in the
Schedule has been increased, any hours expended and material
costs incurred by the Contractor in excess of the ceiling price
before the increase shall be allowable to the same extent as if the
hours expended and material costs had been incurred after the
increase in the ceiling price.
(4) Access to records. At any time before final payment
under this contract, the Contracting Officer (or authorized representative) will have access to the following (access shall be
limited to the listing below unless otherwise agreed to by the
Contractor and the Contracting Officer):
(i) Records that verify that the employees whose time
has been included in any invoice meet the qualifications for the
labor categories specified in the contract;
(ii) For labor hours (including any subcontractor
hours reimbursed at the hourly rate in the schedule), when timecards are required as substantiation for payment—
(A) The original timecards (paper-based or electronic);
(B) The Contractor’s timekeeping procedures;
(C) Contractor records that show the distribution of
labor between jobs or contracts; and
(D) Employees whose time has been included in
any invoice for the purpose of verifying that these employees
have worked the hours shown on the invoices.
(iii) For material and subcontract costs that are reimbursed on the basis of actual cost—
(A) Any invoices or subcontract agreements substantiating material costs; and
(B) Any documents supporting payment of those
invoices.
(5) Overpayments/Underpayments. (i) Each payment
previously made shall be subject to reduction to the extent of
amounts, on preceding invoices, that are found by the Contracting Officer not to have been properly payable and shall also be
subject to reduction for overpayments or to increase for under-
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payments. The Contractor shall promptly pay any such reduction within 30 days unless the parties agree otherwise. The
Government within 30 days will pay any such increases, unless
the parties agree otherwise. The contractor’s payment will be
made by check. If the Contractor becomes aware of a duplicate
invoice payment or that the Government has otherwise overpaid
on an invoice payment, the Contractor shall immediately notify
the Contracting Officer and request instructions for disposition
of the overpayment.
(ii) Upon receipt and approval of the invoice designated by the Contractor as the “completion invoice” and supporting documentation, and upon compliance by the Contractor
with all terms of this contract, any outstanding balances will be
paid within 30 days unless the parties agree otherwise. The
completion invoice, and supporting documentation, shall be
submitted by the Contractor as promptly as practicable following completion of the work under this contract, but in no event
later than 1 year (or such longer period as the Contracting
Officer may approve in writing) from the date of completion.
(6) Release of claims. The Contractor, and each assignee
under an assignment entered into under this contract and in
effect at the time of final payment under this contract, shall execute and deliver, at the time of and as a condition precedent to
final payment under this contract, a release discharging the
Government, its officers, agents, and employees of and from all
liabilities, obligations, and claims arising out of or under this
contract, subject only to the following exceptions.
(i) Specified claims in stated amounts, or in estimated
amounts if the amounts are not susceptible to exact statement by
the Contractor.
(ii) Claims, together with reasonable incidental
expenses, based upon the liabilities of the Contractor to third
parties arising out of performing this contract, that are not
known to the Contractor on the date of the execution of the
release, and of which the Contractor gives notice in writing to
the Contracting Officer not more than 6 years after the date of
the release or the date of any notice to the Contractor that the
Government is prepared to make final payment, whichever is
earlier.
(iii) Claims for reimbursement of costs (other than
expenses of the Contractor by reason of its indemnification of
the Government against patent liability), including reasonable
incidental expenses, incurred by the Contractor under the terms
of this contract relating to patents.
(7) Prompt payment. The Government will make payment in accordance with the Prompt Payment Act (31 U.S.C.
3903) and prompt payment regulations at 5 CFR part 1315.
(8) Electronic Funds Transfer (EFT). If the Government
makes payment by EFT, see 52.212-5(b) for the appropriate
EFT clause.
(9) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of the
invoice. For the purpose of computing the discount earned, payment shall be considered to have been made on the date that
appears on the payment check or the specified payment date if
an electronic funds transfer payment is made.
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(l) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or any
part hereof, for its sole convenience. In the event of such termination, the Contractor shall immediately stop all work hereunder and shall immediately cause any and all of its suppliers and
subcontractors to cease work. Subject to the terms of this contract, the Contractor shall be paid an amount for direct labor
hours (as defined in the Schedule of the contract) determined by
multiplying the number of direct labor hours expended before
the effective date of termination by the hourly rate(s) in the contract, less any hourly rate payments already made to the Contractor plus reasonable charges the Contractor can demonstrate
to the satisfaction of the Government using its standard record
keeping system that have resulted from the termination. The
Contractor shall not be required to comply with the cost
accounting standards or contract cost principles for this purpose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.
As prescribed in 12.301(b)(4), insert the following clause:
CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (NOV 2006)
(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorporated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commercial items:
(1) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).
(2) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004) (Pub. L. 108-77, 108-78)
(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]
__ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (Sept 2006), with Alternate I (Oct 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).
__ (2) 52.219-3, Notice of Total HUBZone Set-Aside
(JAN 1999) (15 U.S.C. 657a).
__ (3) 52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JULY 2005) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).[
__ (4) Reserved]
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__ (5)(i) 52.219-6, Notice of Total Small Business SetAside (JUNE 2003) (15 U.S.C. 644).
__ (ii) Alternate I (OCT 1995) of 52.219-6.
__ (iii) Alternate II (MAR 2004) of 52.219-6.
__ (6)(i) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).
__ (ii) Alternate I (OCT 1995) of 52.219-7.
__ (iii) Alternate II (MAR 2004) of 52.219-7.
__ (7) 52.219-8, Utilization of Small Business
Concerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)).
__ (8)(i) 52.219-9, Small Business Subcontracting
Plan (SEPT 2006) (15 U.S.C. 637(d)(4).
__ (ii) Alternate I (OCT 2001) of 52.219-9.
__ (iii) Alternate II (OCT 2001) of 52.219-9.
__ (9) 52.219-14, Limitations on Subcontracting
(DEC 1996) (15 U.S.C. 637(a)(14)).
__ (10)(i) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(SEPT 2005) (10 U.S.C. 2323) (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).
__ (ii) Alternate I (JUNE 2003) of 52.219-23.
__ (11) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(OCT 1999)
(Pub. L. 103-355,
section 7102,
and
10 U.S.C. 2323).
__ (12) 52.219-26, Small Disadvantaged Business
Participation
Program—Incentive
Subcontracting
(OCT 2000)
(Pub. L. 103-355,
section 7102,
and
10 U.S.C. 2323).
__ (13) 52.219-27, Notice of Total Service-Disabled
Veteran-Owned Small Business Set-Aside (May 2004).
__ (14) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).
__ (15) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JAN 2006) (E.O. 13126).
__ (16) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).
__ (17) 52.222-26, Equal Opportunity (APR 2002)
(E.O. 11246).
__ (18) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).
__ (19) 52.222-36, Affirmative Action for Workers with
Disabilities (JUN 1998) (29 U.S.C. 793).
__ (20) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).
__ (21) 52.222-39, Notification of Employee Rights
Concerning Payment of Union Dues or Fees (DEC 2004)
(E.O. 13201).
__ (22)(i) 52.223-9, Estimate of Percentage of Recovered Material Content for EPA-Designated Products
(AUG 2000) (42 U.S.C. 6962(c)(3)(A)(ii)).
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__ (ii) Alternate I (AUG 2000) of 52.223-9
(42 U.S.C. 6962(i)(2)(C)).
__ (23) 52.225-1, Buy American Act—Supplies
(JUNE 2003) (41 U.S.C. 10a-10d).
(24)(i) 52.225-3, Buy American Act—Free Trade
Agreements—Israeli Trade Act (NOV 2006) (41 U.S.C. 10a10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, Pub. L 10877, 108-78, 108-286, 109-53 and 109-169).
__ (ii) Alternate I (JAN 2004) of 52.225-3.
__ (iii) Alternate II (JAN 2004) of 52.225-3.
__ (25) 52.225-5, Trade Agreements (NOV 2006)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).
__ (26) 52.225-13, Restrictions on Certain Foreign
Purchases (FEB 2006) (E.o.s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).
__ (27) 52.226-4, Notice of Disaster or Emergency Area
Set-Aside (42 U.S.C. 5150).
__ (28) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (42 U.S.C. 5150).
__ (29) 52.232-29, Terms for Financing of Purchases of
Commercial
Items
(FEB 2002)
(41 U.S.C. 255(f),
10 U.S.C. 2307(f)).
__ (30) 52.232-30, Installment Payments for
Commercial
Items
(OCT 1995)
(41 U.S.C. 255(f),
10 U.S.C. 2307(f)).
__ (31) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OCT 2003)
(31 U.S.C. 3332).
__ (32) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(MAY 1999) (31 U.S.C. 3332).
__ (33) 52.232-36, Payment by Third Party
(MAY 1999) (31 U.S.C. 3332).
__ (34) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).
__ (35)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag
Commercial
Vessels
(FEB 2006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).
__ (ii) Alternate I (Apr 2003) of 52.247-64.
(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Executive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]
__ (1) 52.222-41, Service Contract Act of 1965, as
Amended (July 2005) (41 U.S.C. 351, et seq.).
__ (2) 52.222-42, Statement of Equivalent Rates for
Federal
Hires
(MAY 1989)
(29 U.S.C. 206
and
41 U.S.C. 351, et seq.).
__ (3) 52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
(FAC 2005–15)
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Contracts) (NOV 2006) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).
__ (4) 52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (FEB 2002) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).
(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold,
and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.
(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.
(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is completely or partially terminated, the records relating to the work
terminated shall be made available for 3 years after any resulting final termination settlement. Records relating to appeals
under the disputes clause or to litigation or the settlement of
claims arising under or relating to this contract shall be made
available until such appeals, litigation, or claims are finally
resolved.
(3) As used in this clause, records include books, documents, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of business or pursuant to a provision of law.
(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in paragraphs (i) through (vii) of this paragraph in a subcontract for commercial items. Unless otherwise indicated below,
the extent of the flow down shall be as required by the
clause—
(i) 52.219-8, Utilization of Small Business Concerns
(MAY 2004) (15 U.S.C. 637(d)(2) and (3)), in all subcontracts
that offer further subcontracting opportunities. If the subcontract (except subcontracts to small business concerns) exceeds
$550,000 ($1,000,000 for construction of any public facility),
the subcontractor must include 52.219-8 in lower tier subcontracts that offer subcontracting opportunities.
(ii) 52.222-26, Equal Opportunity (APR 2002)
(E.O. 11246).
(iii) 52.222-35, Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).
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(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793).
(v) 52.222-39, Notification of Employee Rights
Concerning Payment of Union Dues or Fees (DEC 2004)
(E.O. 13201).
(vi) 52.222-41, Service Contract Act of 1965, as
Amended (JULY 2005), flow down required for all subcontracts subject to the Service Contract Act of 1965
(41 U.S.C. 351, et seq.).
(vii) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006) (46 U.S.C.
Appx. 1241(b) and 10 U.S.C. 2631). Flow down required in
accordance with paragraph (d) of FAR clause 52.247-64.
(2) While not required, the contractor may include in its
subcontracts for commercial items a minimal number of additional clauses necessary to satisfy its contractual obligations.
(End of clause)
Alternate I (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate
paragraph (e) as paragraph (d), and revise the reference to
“paragraphs (a), (b), (c), or (d) of this clause” in the redesignated paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause.”
52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:
FAST PAYMENT PROCEDURE (MAY 2006)
(a) General. The Government will pay invoices based on
the Contractor’s delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).
(b) Responsibility for supplies. (1) Title to the supplies
passes to the Government upon delivery to—
(i) A post office or common carrier for shipment to
the specific destination; or
(ii) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.
(2) Notwithstanding any other provision of the contract,
order, or blanket purchase agreement, the Contractor shall—
(i) Assume all responsibility and risk of loss for supplies not received at destination, damaged in transit, or not
conforming to purchase requirements; and
(ii) Replace, repair, or correct those supplies
promptly at the Contractor’s expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.
(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—
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(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and
(ii) Display prominently on the invoice “FAST
PAY.” Invoices not prominently marked “FAST PAY” via
manual or electronic means may be accepted by the payment
office for fast payment. If the payment office declines to make
fast payment, the Contractor shall be paid in accordance with
procedures applicable to invoices to which the Fast Payment
clause does not apply.
(2) If the purchase price excludes the cost of transportation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall furnish the bills to the Government upon request.
(3) If this contract, order, or blanket purchase agreement
requires the preparation of a receiving report, the Contractor
shall either—
(i) Submit the receiving report on the prescribed
form with the invoice; or
(ii) Include the following information on the invoice:
(A) Shipment number.
(B) Mode of shipment.
(C) At line item level—
(1) National stock number and/or manufacturer’s part number;
(2) Unit of measure;
(3) Ship-To Point;
(4) Mark-For Point, if in the contract; and
(5) FEDSTRIP/MILSTRIP document number, if in the contract.
(4) If this contract, order, or blanket purchase agreement
does not require preparation of a receiving report on a prescribed form, the Contractor shall include on the invoice the
following information at the line item level, in addition to that
required in paragraph (c)(1) of this clause:
(i) Ship-To Point.
(ii) Mark-For Point.
(iii) FEDSTRIP/MILSTRIP document number, if in
the contract.
(5) Where a receiving report is not required, the Contractor shall include a copy of the invoice in each shipment.
(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or delivered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality designated by the contract, order, or blanket purchase agreement.
(e) FAST PAY container identification. TheContractor shall
mark all outer shipping containers “FAST PAY” When outer
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shipping containers are not marked “FAST PAY,” the payment
office may make fast payment. If the payment office declines
to make fast payment, the Contractor shall be paid in accordance with procedures applicable to invoices to which the Fast
Payment clause does not apply.
(End of clause)
52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:
INVOICES (APR 1984)
The Contractor’s invoices must be submitted before payment can be made. The Contractor will be paid on the basis
of the invoice, which must state—
(a) The starting and ending dates of the subscription delivery; and
(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.
(End of clause)
52.213-3 Notice to Supplier.
As prescribed in 13.302-5(c), insert the following clause:
NOTICE TO SUPPLIER (APR 1984)
This is a firm order ONLY if your price does not exceed the
maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.
(End of clause)
52.213-4 Terms and Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:
TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (SEPT 2006)
(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses that are incorporated
by reference:
(1) The clauses listed below implement provisions of
law or Executive order:
(i) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).
(ii) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246).
(iii) 52.222-26, Equal Opportunity (APR 2002)
(E.O. 11246).
(iv) 52.225-13, Restrictions on Certain Foreign Purchases (FEB 2006) (E.o.s, proclamations, and statutes admin(FAC 2005–15)
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istered by the Office of Foreign Assets Control of the
Department of the Treasury).
(v) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).
(vi) 52.233-4, Applicable Law for Breach of Contract Claim (OCT 2004) (Pub. L. 108-77, 108-78).
(2) Listed below are additional clauses that apply:
(i) 52.232-1, Payments (APR 1984).
(ii) 52.232-8, Discounts for Prompt Payment
(FEB 2002).
(iii) 52.232-11, Extras (APR 1984).
(iv) 52.232-25, Prompt Payment (OCT 2003).
(v) 52.233-1, Disputes (JULY 2002).
(vi) 52.244-6, Subcontracts for Commercial Items
(SEPT 2006).
(vii) 52.253-1, Computer Generated Forms
(JAN 1991).
(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:
(1) The clauses listed below implement provisions of
law or Executive order:
(i) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JAN 2006) (E.O. 13126). (Applies
to contracts for supplies exceeding the micro-purchase threshold.)
(ii) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).
(iii) 52.222-35, Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans (SEPT 2006) (38 U.S.C. 4212) (Applies to
contracts of $100,000 or more).
(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793). (Applies to contracts over $10,000, unless the work is to be performed outside
the United States by employees recruited outside the United
States.) (For purposes of this clause, United States includes
the 50 States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, the U.S.
Virgin Islands, and Wake Island.)
(v) 52.222-37, Employment Reports on Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans (SEPT 2006) (38 U.S.C. 4212) (Applies to
contracts of $100,000 or more).
(vi) 52.222-41, Service Contract Act of 1965, As
Amended (JULY 2005) (41 U.S.C. 351, et seq.) (Applies to
service contracts over $2,500 that are subject to the Service
Contract Act and will be performed in the United States, District of Columbia, Puerto Rico, the Northern Mariana Islands,
American Samoa, Guam, the U.S. Virgin Islands, Johnston
Island, Wake Island, or the outer continental shelf lands).
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(vii) 52.223-5, Pollution Prevention and Right-toKnow Information (AUG 2003) (E.O. 13148) (Applies to services performed on Federal facilities).
(viii) 52.225-1, Buy American Act—Supplies
(JUNE 2003) (41 U.S.C. 10a-10d) (Applies to contracts for
supplies, and to contracts for services involving the furnishing
of supplies, for use in the United States or its outlying areas,
if the value of the supply contract or supply portion of a service contract exceeds the micro-purchase threshold and the
acquisition—
(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business concerns (see 19.502-2), and does not exceed $25,000).
(ix) 52.232-33, Payment by Electronic Funds Transfer—Central Contractor Registration (OCT 2003). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor
Registration (CCR) database as its source of EFT
information.)
(x) 52.232-34, Payment by Electronic Funds Transfer—Other than Central Contractor Registration (MAY 1999).
(Applies when the payment will be made by EFT and the payment office does not use the CCR database as its source of
EFT information.)
(xi) 52.247-64, Preference for Privately Owned
U.S.-Flag
Commercial
Vessels
(FEB 2006)
(46 U.S.C. App. 1241). (Applies to supplies transported by
ocean vessels (except for the types of subcontracts listed at
47.504(d).)
(2) Listed below are additional clauses that may apply:
(i) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment (SEPT 2006) (Applies to contracts
over $30,000).
(ii) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).
(iii) 52.247-29, F.o.b. Origin (FEB 2006) (Applies to
supplies if delivery is f.o.b. origin).
(iv) 52.247-34, F.o.b. Destination (NOV 1991)
(Applies to supplies if delivery is f.o.b. destination).
(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses by
reference, with the same force and effect as if they were given
in full text. Upon request, the Contracting Officer will make
their full text available. Also, the full text of a clause may be
accessed electronically at this/these address(es):
________________________________________________
________________________________________________
[Insert one or more Internet addresses]
(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of this contract. The Government reserves the right to inspect
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or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replacement of nonconforming supplies or reperformance of nonconforming services at no increase in contract price. The
Government must exercise its postacceptance rights—
(1) Within a reasonable period of time after the defect
was discovered or should have been discovered; and
(2) Before any substantial change occurs in the condition of the item, unless the change is due to the defect in the
item.
(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or contractual capacity, fires, floods, epidemics, quarantine restrictions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occurrence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.
(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its suppliers and subcontractors to cease work. Subject to the terms
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of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work performed prior to the notice of termination, plus reasonable
charges that the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work performed or costs incurred that reasonably could have been
avoided.
(g) Termination for cause. The Government may terminate
this contract, or any part hereof, for cause in the event of any
default by the Contractor, or if the Contractor fails to comply
with any contract terms and conditions, or fails to provide the
Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contractor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Government improperly terminated this contract for default, such termination shall be deemed a termination for convenience.
(h) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.
(End of clause)
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ter contract shall continue in effect, except those that by their
nature apply only to a letter contract.
(End of clause)
Alternate I (Apr 1984). In letter contracts awarded on the
basis of price competition, add the following paragraph (d) to
the basic clause:
(d) The definitive contract resulting from this letter contract will include a negotiated _____________ [insert “price
ceiling” or “firm fixed price”] in no event to exceed
___________________ [insert the proposed price upon which
the award was based].

52.216-26 Payments of Allowable Costs Before
Definitization.
As prescribed in 16.603-4(c), insert the following clause:
PAYMENTS OF ALLOWABLE COSTS BEFORE
DEFINITIZATION (DEC 2002)
(a) Reimbursement rate. Pending the placing of the definitive contract referred to in this letter contract, the Government will promptly reimburse the Contractor for all allowable
costs under this contract at the following rates:
(1) One hundred percent of approved costs representing
financing payments to subcontractors under fixed-price subcontracts, provided that the Government’s payments to the
Contractor will not exceed 80 percent of the allowable costs
of those subcontractors.
(2) One hundred percent of approved costs representing
cost-reimbursement subcontracts; provided, that the Government’s payments to the Contractor shall not exceed 85 percent
of the allowable costs of those subcontractors.
(3) Eighty-five percent of all other approved costs.
(b) Limitation of reimbursement. To determine the
amounts payable to the Contractor under this letter contract,
the Contracting Officer shall determine allowable costs in
accordance with the applicable cost principles in Part 31 of
the Federal Acquisition Regulation (FAR). The total reimbursement made under this paragraph shall not exceed
85 percent of the maximum amount of the Government’s liability, as stated in this contract.
(c) Invoicing. Payments shall be made promptly to the
Contractor when requested as work progresses, but (except
for small business concerns) not more often than every
2 weeks, in amounts approved by the Contracting Officer. The
Contractor may submit to an authorized representative of the
Contracting Officer, in such form and reasonable detail as the
representative may require, an invoice or voucher supported
by a statement of the claimed allowable cost incurred by the
Contractor in the performance of this contract.
(d) Allowable costs. For the purpose of determining allowable costs, the term “costs” includes—
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(1) Those recorded costs that result, at the time of the
request for reimbursement, from payment by cash, check, or
other form of actual payment for items or services purchased
directly for the contract;
(2) When the Contractor is not delinquent in payment of
costs of contract performance in the ordinary course of business, costs incurred, but not necessarily paid, for—
(i) Supplies and services purchased directly for the
contract and associated financing payments to subcontractors,
provided payments determined due will be made—
(A) In accordance with the terms and conditions
of a subcontract or invoice; and
(B) Ordinarily within 30 days of the submission
of the Contractor’s payment request to the Government;
(ii) Materials issued from the Contractor’s stores
inventory and placed in the production process for use on the
contract;
(iii) Direct labor;
(iv) Direct travel;
(v) Other direct in-house costs; and
(vi) Properly allocable and allowable indirect costs
as shown on the records maintained by the Contractor for purposes of obtaining reimbursement under Government contracts; and
(3) The amount of financing payments that the Contractor has paid by cash, check, or other forms of payment to
subcontractors.
(e) Small business concerns. A small business concern may
receive more frequent payments than every 2 weeks.
(f) Audit. At any time before final payment, the Contracting Officer may have the Contractor’s invoices or vouchers
and statements of costs audited. Any payment may be—
(1) Reduced by any amounts found by the Contracting
Officer not to constitute allowable costs; or
(2) Adjusted for overpayments or underpayments made
on preceding invoices or vouchers.
(End of clause)
52.216-27 Single or Multiple Awards.
As prescribed in 16.506(f), insert the following provision:
SINGLE OR MULTIPLE AWARDS (OCT 1995)
The Government may elect to award a single delivery order
contract or task order contract or to award multiple delivery
order contracts or task order contracts for the same or similar
supplies or services to two or more sources under this
solicitation.
(End of provision)
52.216-28 Multiple Awards for Advisory and Assistance
Services.
As prescribed in 16.506(g), insert the following provision:
(FAC 2005–15)
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MULTIPLE AWARDS FOR ADVISORY AND ASSISTANCE
SERVICES (OCT 1995)
The Government intends to award multiple contracts for
the same or similar advisory and assistance services to two or
more sources under this solicitation unless the Government
determines, after evaluation of offers, that only one offeror is
capable of providing the services at the level of quality
required.
(End of provision)
52.216-29 Time-and-Materials/Labor-Hour Proposal
Requirements—Non-Commercial Item Acquisition
With Adequate Price Competition.
As prescribed in 16.601(e)(1), insert the following
provision:
TIME-AND-MATERIALS/LABOR-HOUR PROPOSAL
REQUIREMENTS—NON-COMMERCIAL ITEM ACQUISITION
WITH ADEQUATE PRICE COMPETITION (FEB 2007)
(a) The Government contemplates award of a Time-andMaterials or Labor-Hour type of contract resulting from this
solicitation.
(b) The offeror must specify fixed hourly rates in its offer
that include wages, overhead, general and administrative
expenses, and profit. The offeror must specify whether the
fixed hourly rate for each labor category applies to labor performed by—
(1) The offeror;
(2) Subcontractors; and/or
(3) Divisions, subsidiaries, or affiliates of the offeror
under a common control;
(c) The offeror must establish fixed hourly rates using—
(1) Separate rates for each category of labor to be performed by each subcontractor and for each category of labor
to be performed by the offeror, and for each category of labor
to be transferred between divisions, subsidiaries, or affiliates
of the offeror under a common control;
(2) Blended rates for each category of labor to be performed by the offeror, including labor transferred between
divisions, subsidiaries, or affiliates of the offeror under a common control, and all subcontractors; or
(3) Any combination of separate and blended rates for
each category of labor to be performed by the offeror, affiliates of the offeror under a common control, and subcontractors.
(End of provision)
52.216-30 Time-and-Materials/Labor-Hour Proposal
Requirements—Non-Commercial Item Acquisition
Without Adequate Price Competition.
As prescribed in 16.601(e)(2), insert the following provision:
52.2-86

TIME-AND-MATERIALS/LABOR-HOUR PROPOSAL
REQUIREMENTS—NON-COMMERCIAL ITEM ACQUISITION
WITHOUT ADEQUATE PRICE COMPETITION (FEB 2007)
(a) The Government contemplates award of a Time-andMaterials or Labor-Hour type of contract resulting from this
solicitation.
(b) The offeror must specify separate fixed hourly rates in
its offer that include wages, overhead, general and administrative expenses, and profit for each category of labor to be
performed by—
(1) The offeror;
(2) Each subcontractor; and
(3) Each division, subsidiary, or affiliate of the offeror
under a common control.
(c) Unless exempt under paragraph (d) of this provision,
the fixed hourly rates for services transferred between divisions, subsidiaries, or affiliates of the offeror under a common
control—
(1) Shall not include profit for the transferring organization; but
(2) May include profit for the prime Contractor.
(d) The fixed hourly rates for services that meet the definition of commercial item at 2.101 that are transferred between
divisions, subsidiaries, or affiliates of the offeror under a common control may be the established catalog or market rate
when it is the established practice of the transferring organization to price interorganizational transfers at other than cost
for commercial work of the offeror or any division, subsidiary
or affiliate of the offeror under a common control.
(End of provision)
52.216-31 Time-and-Materials/Labor-Hour Proposal
Requirements—Commercial Item Acquisition.
As prescribed in 16.601(e)(1), insert the following
provision:
TIME-AND-MATERIALS/LABOR-HOUR PROPOSAL
REQUIREMENTS—COMMERCIAL ITEM ACQUISITION
(FEB 2007)
(a) The Government contemplates award of a Time-andMaterials or Labor-Hour type of contract resulting from this
solicitation.
(b) The offeror must specify fixed hourly rates in its offer
that include wages, overhead, general and administrative
expenses, and profit. The offeror must specify whether the
fixed hourly rate for each labor category applies to labor performed by—
(1) The offeror;
(2) Subcontractors; and/or
(3) Divisions, subsidiaries, or affiliates of the offeror
under a common control.
(End of provision)
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amounts payable under this contract has been assigned under
the Assignment of Claims Act of 1940 (31 U.S.C. 3727 and
41 U.S.C. 15).
(i) Limitation because of undefinitized work. Notwithstanding any provision of this contract, progress payments
shall not exceed 80 percent on work accomplished on
undefinitized contract actions. A “contract action” is any
action resulting in a contract, as defined in FAR Subpart 2.1,
including contract modifications for additional supplies or
services, but not including contract modifications that are
within the scope and under the terms of the contract, such as
contract modifications issued pursuant to the Changes clause,
or funding and other administrative changes.
(j) Interest computation on unearned amounts. In accordance with 31 U.S.C. 3903(c)(1), the amount payable under
paragraph (d)(2) of this clause shall be—
(1) Computed at the rate of average bond equivalent
rates of 91-day Treasury bills auctioned at the most recent auction of such bills prior to the date the Contractor receives the
unearned amount; and
(2) Deducted from the next available payment to the
Contractor.
(End of clause)
52.232-6 Payment under Communication Service
Contracts with Common Carriers.
As prescribed in 32.111(a)(6), insert the following clause,
appropriately modified with respect to payment due dates in
accordance with agency regulations, in solicitations and contracts for regulated communication services by common
carriers:
PAYMENT UNDER COMMUNICATION SERVICE CONTRACTS
WITH COMMON CARRIERS (APR 1984)
The Government shall pay the Contractor, in arrears, upon
submission of invoices for services and facilities furnished in
accordance with the terms of CSAs issued under this contract,
the rates and charges for the services and facilities as set forth
in the clause entitled “Rates, Charges and Services.”
(End of clause)
52.232-7 Payments under Time-and-Materials and
Labor-Hour Contracts.
As prescribed in 32.111(a)(7), insert the following clause:
PAYMENTS UNDER TIME-AND-MATERIALS AND LABORHOUR CONTRACTS (FEB 2007)
The Government will pay the Contractor as follows upon
the submission of vouchers approved by the Contracting
Officer or the authorized representative:
(a) Hourly rate. (1) Hourly rate means the rate(s) prescribed in the contract for payment for labor that meets the
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labor category qualifications of a labor category specified in
the contract that are—
(i) Performed by the Contractor;
(ii) Performed by the subcontractors; or
(iii) Transferred between divisions, subsidiaries, or
affiliates of the Contractor under a common control.
(2) The amounts shall be computed by multiplying the
appropriate hourly rates prescribed in the Schedule by the
number of direct labor hours performed.
(3) The hourly rates shall be paid for all labor performed
on the contract that meets the labor qualifications specified in
the contract. Labor hours incurred to perform tasks for which
labor qualifications were specified in the contract will not be
paid to the extent the work is performed by employees that do
not meet the qualifications specified in the contract, unless
specifically authorized by the Contracting Officer.
(4) The hourly rates shall include wages, indirect costs,
general and administrative expense, and profit. Fractional
parts of an hour shall be payable on a prorated basis.
(5) Vouchers may be submitted once each month (or at
more frequent intervals, if approved by the Contracting
Officer), to the Contracting Officer or authorized representative. The Contractor shall substantiate vouchers (including
any subcontractor hours reimbursed at the hourly rate in the
schedule) by evidence of actual payment and by—
(i) Individual daily job timekeeping records;
(ii) Records that verify the employees meet the qualifications for the labor categories specified in the contract; or
(iii) Other substantiation approved by the Contracting Officer.
(6) Promptly after receipt of each substantiated voucher,
the Government shall, except as otherwise provided in this
contract, and subject to the terms of paragraph (e) of this
clause, pay the voucher as approved by the Contracting
Officer or authorized representative.
(7) Unless otherwise prescribed in the Schedule, the
Contracting Officer may unilaterally issue a contract modification requiring the Contractor to withhold amounts from its
billings until a reserve is set aside in an amount that the Contracting Officer considers necessary to protect the Government's interests. The Contracting Officer may require a
withhold of 5 percent of the amounts due under paragraph (a)
of this clause, but the total amount withheld for the contract
shall not exceed $50,000. The amounts withheld shall be
retained until the Contractor executes and delivers the release
required by paragraph (f) of this clause.
(8) Unless the Schedule prescribes otherwise, the
hourly rates in the Schedule shall not be varied by virtue of the
Contractor having performed work on an overtime basis. If
no overtime rates are provided in the Schedule and overtime
work is approved in advance by the Contracting Officer, overtime rates shall be negotiated. Failure to agree upon these
overtime rates shall be treated as a dispute under the Disputes
52.2-199
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clause of this contract. If the Schedule provides rates for overtime, the premium portion of those rates will be reimbursable
only to the extent the overtime is approved by the Contracting
Officer.
(b) Materials. (1) or the purposes of this clause—
(i) Direct materials means those materials that enter
directly into the end product, or that are used or consumed
directly in connection with the furnishing of the end product
or service.
(ii) Materials means—
(A) Direct materials, including supplies transferred between divisions, subsidiaries, or affiliates of the Contractor under a common control;
(B) Subcontracts for supplies and incidental services for which there is not a labor category specified in the
contract;
(C) Other direct costs (e.g., incidental services for
which there is not a labor category specified in the contract,
travel, computer usage charges, etc.); and
(D) Applicable indirect costs.
(2) If the Contractor furnishes its own materials that
meet the definition of a commercial item at 2.101, the price to
be paid for such materials shall not exceed the Contractor's
established catalog or market price, adjusted to reflect the—
(i) Quantities being acquired; and
(ii) Actual cost of any modifications necessary
because of contract requirements.
(3) Except as provided for in paragraph (b)(2) of this
clause, the Government will reimburse the Contractor for
allowable cost of materials provided the Contractor—
(i) Has made payments for materials in accordance
with the terms and conditions of the agreement or invoice; or
(ii) Ordinarily makes these payments within 30 days
of the submission of the Contractor's payment request to the
Government and such payment is in accordance with the
terms and conditions of the agreement or invoice.
(4) Payment for materials is subject to the Allowable
Cost and Payment clause of this contract. The Contracting
Officer will determine allowable costs of materials in accordance with Subpart 31.2 of the Federal Acquisition Regulation (FAR) in effect on the date of this contract.
(5) The Contractor may include allocable indirect costs
and other direct costs to the extent they are—
(i) Comprised only of costs that are clearly excluded
from the hourly rate;
(ii) Allocated in accordance with the Contractor's
written or established accounting practices; and
(iii) Indirect costs are not applied to subcontracts that
are paid at the hourly rates.
(6) To the extent able, the Contractor shall—
(i) Obtain materials at the most advantageous prices
available with due regard to securing prompt delivery of satisfactory materials; and
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(ii) Take all cash and trade discounts, rebates, allowances, credits, salvage, commissions, and other benefits.
When unable to take advantage of the benefits, the Contractor
shall promptly notify the Contracting Officer and give the reasons. The Contractor shall give credit to the Government for
cash and trade discounts, rebates, scrap, commissions, and
other amounts that have accrued to the benefit of the Contractor, or would have accrued except for the fault or neglect of
the Contractor. The Contractor shall not deduct from gross
costs the benefits lost without fault or neglect on the part of
the Contractor, or lost through fault of the Government.
(7) Except as provided for in 31.205-26(e) and (f), the
Government will not pay profit or fee to the prime Contractor
on materials.
(c) If the Contractor enters into any subcontract that
requires consent under the clause at 52.244-2, Subcontracts,
without obtaining such consent, the Government is not
required to reimburse the Contractor for any costs incurred
under the subcontract prior to the date the Contractor obtains
the required consent. Any reimbursement of subcontract
costs incurred prior to the date the consent was obtained shall
be at the sole discretion of the Government.
(d) Total cost. It is estimated that the total cost to the Government for the performance of this contract shall not exceed
the ceiling price set forth in the Schedule, and the Contractor
agrees to use its best efforts to perform the work specified in
the Schedule and all obligations under this contract within
such ceiling price. If at any time the Contractor has reason to
believe that the hourly rate payments and material costs that
will accrue in performing this contract in the next succeeding
30 days, if added to all other payments and costs previously
accrued, will exceed 85 percent of the ceiling price in the
Schedule, the Contractor shall notify the Contracting Officer
giving a revised estimate of the total price to the Government
for performing this contract with supporting reasons and documentation. If at any time during performing this contract, the
Contractor has reason to believe that the total price to the Government for performing this contract will be substantially
greater or less than the then stated ceiling price, the Contractor
shall so notify the Contracting Officer, giving a revised estimate of the total price for performing this contract, with supporting reasons and documentation. If at any time during
performing this contract, the Government has reason to
believe that the work to be required in performing this contract
will be substantially greater or less than the stated ceiling
price, the Contracting Officer will so advise the Contractor,
giving the then revised estimate of the total amount of effort
to be required under the contract.
(e) Ceiling price. The Government will not be obligated
to pay the Contractor any amount in excess of the ceiling price
in the Schedule, and the Contractor shall not be obligated to
continue performance if to do so would exceed the ceiling
price set forth in the Schedule, unless and until the Contract-
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ing Officer notifies the Contractor in writing that the ceiling
price has been increased and specifies in the notice a revised
ceiling that shall constitute the ceiling price for performance
under this contract. When and to the extent that the ceiling
price set forth in the Schedule has been increased, any hours
expended and material costs incurred by the Contractor in
excess of the ceiling price before the increase shall be allowable to the same extent as if the hours expended and material
costs had been incurred after the increase in the ceiling price.
(f) Audit. At any time before final payment under this contract, the Contracting Officer may request audit of the vouchers and supporting documentation. Each payment previously
made shall be subject to reduction to the extent of amounts, on
preceding vouchers, that are found by the Contracting Officer
or authorized representative not to have been properly payable
and shall also be subject to reduction for overpayments or to
increase for underpayments. Upon receipt and approval of the
voucher designated by the Contractor as the “completion
voucher” and supporting documentation, and upon compliance by the Contractor with all terms of this contract (including, without limitation, terms relating to patents and the terms
of paragraphs (f) and (g) of this clause), the Government shall
promptly pay any balance due the Contractor. The completion
voucher, and supporting documentation, shall be submitted by
the Contractor as promptly as practicable following completion of the work under this contract, but in no event later than
1 year (or such longer period as the Contracting Officer may
approve in writing) from the date of completion.
(g) Assignment and Release of Claims. The Contractor, and
each assignee under an assignment entered into under this
contract and in effect at the time of final payment under this
contract, shall execute and deliver, at the time of and as a condition precedent to final payment under this contract, a release
discharging the Government, its officers, agents, and employees of and from all liabilities, obligations, and claims arising
out of or under this contract, subject only to the following
exceptions:
(1) Specified claims in stated amounts, or in estimated
amounts if the amounts are not susceptible of exact statement
by the Contractor.
(2) Claims, together with reasonable incidental
expenses, based upon the liabilities of the Contractor to third
parties arising out of performing this contract, that are not
known to the Contractor on the date of the execution of the
release, and of which the Contractor gives notice in writing to
the Contracting Officer not more than 6 years after the date of
the release or the date of any notice to the Contractor that the
Government is prepared to make final payment, whichever is
earlier.
(3) Claims for reimbursement of costs (other than
expenses of the Contractor by reason of its indemnification of
the Government against patent liability), including reasonable
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incidental expenses, incurred by the Contractor under the
terms of this contract relating to patents.
(h) Interim payments on contracts for other than services.
(1) Interim payments made prior to the final payment under
the contract are contract financing payments. Contract
financing payments are not subject to the interest penalty provisions of the Prompt Payment Act.
(2) The designated payment office will make interim
payments for contract financing on the _________ [Contracting Officer insert day as prescribed by agency head; if not prescribed, insert “30th”] day after the designated billing office
receives a proper payment request. In the event that the Government requires an audit or other review of a specific payment request to ensure compliance with the terms and
conditions of the contract, the designated payment office is
not compelled to make payment by the specified due date.
(i) Interim payments on contracts for services. For interim
payments made prior to the final payment under this contract,
the Government will make payment in accordance with the
Prompt Payment Act (31 U.S.C. 3903) and prompt payment
regulations at 5 CFR part 1315.
(End of clause)
Alternate I (Feb 2007). If a labor-hour contract is contemplated, the Contracting Officer shall add the following paragraph (i) to the basic clause:
(i) The terms of this clause that govern reimbursement for
materials furnished are considered to have been deleted.

52.232-8 Discounts for Prompt Payment.
As prescribed in 32.111(b)(1), insert the following clause:
DISCOUNTS FOR PROMPT PAYMENT (FEB 2002)
(a) Discounts for prompt payment will not be considered
in the evaluation of offers. However, any offered discount will
form a part of the award, and will be taken if payment is made
within the discount period indicated in the offer by the offeror.
As an alternative to offering a discount for prompt payment in
conjunction with the offer, offerors awarded contracts may
include discounts for prompt payment on individual invoices.
(b) In connection with any discount offered for prompt
payment, time shall be computed from the date of the invoice.
If the Contractor has not placed a date on the invoice, the due
date shall be calculated from the date the designated billing
office receives a proper invoice, provided the agency annotates such invoice with the date of receipt at the time of receipt.
For the purpose of computing the discount earned, payment
shall be considered to have been made on the date that appears
on the payment check or, for an electronic funds transfer, the
specified payment date. When the discount date falls on a Saturday, Sunday, or legal holiday when Federal Government
offices are closed and Government business is not expected to
52.2-201
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be conducted, payment may be made on the following business day.
(End of clause)
52.232-9 Limitation on Withholding of Payments.
As prescribed in 32.111(b)(2), insert a clause substantially
as follows, appropriately modified with respect to payment
due dates in accordance with agency regulations, in solicitations and contracts when a supply contract, service contract,
time-and-materials contract, labor-hour contract, or research
and development contract is contemplated that includes two
or more terms authorizing the temporary withholding of
amounts otherwise payable to the contractor for supplies
delivered or services performed:
LIMITATION ON WITHHOLDING OF PAYMENTS (APR 1984)
If more than one clause or Schedule term of this contract
authorizes the temporary withholding of amounts otherwise
payable to the Contractor for supplies delivered or services
performed, the total of the amounts withheld at any one time
shall not exceed the greatest amount that may be withheld
under any one clause or Schedule term at that time; provided,
that this limitation shall not apply to—
(a) Withholdings pursuant to any clause relating to wages
or hours of employees;
(b) Withholdings not specifically provided for by this
contract;
(c) The recovery of overpayments; and
(d) Any other withholding for which the Contracting
Officer determines that this limitation is inappropriate.
(End of clause)
52.232-10 Payments under Fixed-Price ArchitectEngineer Contracts.
As prescribed in 32.111(c)(1), insert the following clause:
PAYMENTS UNDER FIXED-PRICE ARCHITECT-ENGINEER
CONTRACTS (AUG 1987)
(a) Estimates shall be made monthly of the amount and
value of the work and services performed by the Contractor
under this contract which meet the standards of quality established under this contract. The estimates shall be prepared by
the Contractor and accompanied by any supporting data
required by the Contracting Officer.
(b) Upon approval of the estimate by the Contracting
Officer, payment upon properly executed vouchers shall be
made to the Contractor, as soon as practicable, of 90 percent
of the approved amount, less all previous payments; provided,
that payment may be made in full during any months in which
the Contracting Officer determines that performance has been
satisfactory. Also, whenever the Contracting Officer determines that the work is substantially complete and that the
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amount retained is in excess of the amount adequate for the
protection of the Government, the Contracting Officer may
release the excess amount to the Contractor.
(c) Upon satisfactory completion by the Contractor and
acceptance by the Contracting Officer of the work done by the
Contractor under the “Statement of Architect-Engineer Services,” the Contractor will be paid the unpaid balance of any
money due for work under the statement, including retained
percentages relating to this portion of the work. Upon satisfactory completion and final acceptance of the construction
work, the Contractor shall be paid any unpaid balance of
money due under this contract.
(d) Before final payment under the contract, or before settlement upon termination of the contract, and as a condition
precedent thereto, the Contractor shall execute and deliver to
the Contracting Officer a release of all claims against the Government arising under or by virtue of this contract, other than
any claims that are specifically excepted by the Contractor
from the operation of the release in amounts stated in the
release.
(e) Notwithstanding any other provision in this contract,
and specifically paragraph (b) of this clause, progress payments shall not exceed 80 percent on work accomplished on
undefinitized contract actions. A “contract action” is any
action resulting in a contract, as defined in FAR Subpart 2.1,
including contract modifications for additional supplies or
services, but not including contract modifications that are
within the scope and under the terms of the contract, such as
contract modifications issued pursuant to the Changes clause,
or funding and other administrative changes.
(End of clause)
52.232-11 Extras.
As prescribed in 32.111(c)(2), insert the following clause,
appropriately modified with respect to payment due dates in
accordance with agency regulations, in solicitations and contracts when a fixed-price supply contract, fixed-price service
contract, or transportation contract is contemplated:
EXTRAS (APR 1984)
Except as otherwise provided in this contract, no payment
for extras shall be made unless such extras and the price therefor have been authorized in writing by the Contracting Officer.
(End of clause)
52.232-12 Advance Payments.
As prescribed in 32.412(a), insert the following clause:
ADVANCE PAYMENTS (MAY 2001)
(a) Requirements for payment. Advance payments will be
made under this contract (1) upon submission of properly certified invoices or vouchers by the Contractor, and approval by
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the administering office, ________ [insert the name of the
office designated under agency procedures], or (2) under a
letter of credit. The amount of the invoice or voucher submitted plus all advance payments previously approved shall not
exceed $_______. If a letter of credit is used, the Contractor
shall withdraw cash only when needed for disbursements
acceptable under this contract and report cash disbursements
and balances as required by the administering office. The
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Contractor shall apply terms similar to this clause to any
advance payments to subcontractors.
(b) Special account. Until (1) the Contractor has liquidated
all advance payments made under the contract and related
interest charges and (2) the administering office has approved
in writing the release of any funds due and payable to the Contractor, all advance payments and other payments under this
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Debarment, Suspension, Proposed
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A

A

A

A
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C
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I

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

52.211-1 Availability of Specifications 11.204(a)
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A

A
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A

A
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52.211-5 Material Requirements.
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O

O

O
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O
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52.211-10 Commencement, Prosecution, 11.404(b)
and Completion of Work.
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SVC

R

C

Yes

11.503(a)

C

Yes

52.211-12 Liquidated Damages—
Construction.

11.503(b)

C
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52.211-13 Time Extensions.
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C
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52.211-14 Notice of Priority Rating for
National Defense Use.
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P
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L

A

A

A

A

A

A
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C

Yes

I

A
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A
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A
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F
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F
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C
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C
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52.213-2 Invoices.
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C
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A
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C
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A
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A

A
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A

FEDERAL ACQUISITION REGULATION

52.212-4 Contract Terms and
Conditions—Commercial Items.
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P
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I

A
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P
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I

A

52.216-31 T&M/LH Proposal
Requiremetns—Commercial Item
Acquisition

16.601(e)(3)

P

Yes

I

A

52.217-2 Cancellation Under Multiyear
Contracts.

17.109(a)

C

Yes

I

A

52.217-3 Evaluation Exclusive of
Options.

17.208(a)

P

Yes

M

A

A

A

A

52.217-4 Evaluation of Options
Exercised at Time of Contract Award.

17.208(b)

P

Yes

M

A

A

A

52.217-5 Evaluation of Options.

A

A

A

IND

TRN

SAP

DEL

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

17.208(c)

P

Yes

M

A

52.217-6 Option for Increased Quantity. 17.208(d)

C

Yes

I

A

52.217-7 Option for Increased
17.208(e)
Quantity—Separately Priced Line Item.

C

Yes

I

A

52.217-8 Option to Extend Services.

17.208(f)

C

Yes

I

A

A

A

A

A

52.217-9 Option to Extend the Term of
the Contract.

17.208(g)

C

Yes

I

A

A

A

A

A

52.219-1 Small Business Program
Representations.

19.308(a)(1)

P

No

K

A

A

A

A

A

A

A

A

A
A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

19.308(a)(2)

P

No

K

A

52.219-2 Equal Low Bids.

19.308(c)

P

No

K

A

52.219-3 Notice of Total HUBZone
Set-Aside.

19.1308(a)

C

Yes

I

A

A

A

A

A

A

A

A

52.219-4 Notice of Price Evaluation
Preference for HUBZone Small
Business Concerns.

19.1308(b)

C

Yes

I

A

A

A

A

A

A

A

C

Yes

I

A

A

A

A

A

A

A

Alternate I

52.219-6 Notice of Total Small Business 19.508(c)
Set-Aside.

A

A

A

A

A

A

A

A

A

A

A

A

A

A

Yes

I

A

A

Yes

I

A

A

19.508(d)

C

Yes

I

A

Alternate I

19.508(d)

C

Yes

I

A

Alternate II

19.508(d)

C

Yes

I

A

19.708(a)

C

Yes

I

A

A

A

A

A

CI

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A
A
A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A
A
A

A

A

A

A

A

A

A

52.301

52.3-11

52.219-8 Utilization of Small Business
Concerns.

A

A

A

C

A

A

A
A

C

A

A

A

19.508(c)

A

A

A

19.508(c)

A

A

A

Alternate II

A

A

A

A

Alternate I
52.219-7 Notice of Partial Small
Business Set-Aside.

A

UTL
SVC
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52.216-29 T&M/LH Proposal
Requirements—Non-commercial Item
Acquisition with Adequate Price
Competition

SVC

SUBPART 52.3—PROVISION AND CLAUSE MATRIX

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT
PROVISION OR CLAUSE

PRESCRIBED IN

P OR

IBR

UCF

C

(FAC 2005–15)

52.219-9 Small Business Subcontracting 19.708(b)
Plan.

FP
SUP

C

Yes

I

A

CR

FP

CR

FP

SUP R&D R&D SVC

A

A

A

A

A

CR
SVC

A

A

FP

CR

CON CON

A

T&M LMV COM DDR A&E FAC
LH

A

A

A

SVC

A

A

A

IND

TRN

SAP

DEL

A

A

A

A

UTL

CI

SVC

A

A

A
A

A

Alternate I

19.708(b)(1)

C

Yes

I

A

A

A

Alternate II

19.708(b)(1)

C

Yes

I

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

52.219-10 Incentive Subcontracting
Program.

19.708(c)(1)

C

Yes

I

O

O

O

O

O

O

O

O

O

O

O

0

O

O

O

O

O

52.219-11 Special 8(a) Contract
Conditions. (See Note 2.)

19.811-3(a)

C

Yes

I

52.219-12 Special 8(a) Subcontract
Conditions. (See Note 2.)

19.811-3(b)

C

No

I

52.219-14 Limitations on
Subcontracting. (See Note 2.)

19.508(e) or
19.811-3(e)

C

Yes

I

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

52.219-16 Liquidated Damages—
Subcontracting Plan.

19.708(b)(2)

C

Yes

I

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

52.219-17 Section 8(a) Award.
(See Note 2.)

19.811-3(c)

C

No

I

52.219-18 Notification of Competition
Limited to Eligible 8(a) Concerns.
(See Note 2.)

19.811-3(d)

C

No

I

Alternate I (See Note 2.)

19.811-3(d)(1)

C

No

I

Alternate II (See Note 2.)

19.811-3(d)(2)

C

No

I

52.219-19 Small Business Concern
Representation for the Small Business
Competitiveness Demonstration
Program.

19.1008(a)

P

No

K

A

A

A

A

A

A

A

52.219-20 Notice of Emerging Small
Business Set-Aside.

19.1008(b)

P

No

K

52.219-21 Small Business Size
Representation for Targeted Industry
Categories under the Small Business
Competitiveness Demonstration
Program.

19.1008(c)

P

No

K

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

52.219-22 Small Disadvantaged
Business Status.

19.308(b)

P

No

K

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

P

No

K

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

C

Yes

I

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

Alternate I

19.1104

C

Yes

I

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

Alternate II

19.1104

C

Yes

I

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

52.219-24 Small Disadvantaged
Business Participation Program—
Targets.

19.1204(a)

P

Yes

L

O

O

O

O

O

O

O

O

O

O

O

O

O

O

O

O

O

O

52.219-25 Small Disadvantaged
Business Participation Program—
Disadvantaged Status and Reporting.

19.1204(b)

C

Yes

I

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

FEDERAL ACQUISITION REGULATION

19.308(b)
19.1104

Alternate I
52.219-23 Notice of Price Evaluation
Adjustment for Small Disadvantaged
Business Concerns.

52.301

52.3-12

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT
PROVISION OR CLAUSE

PRESCRIBED IN

P OR

IBR

UCF

C

52.227-23 Rights to Proposal Data
(Technical).

27.409(s)

C

FP
SUP

Yes

I

A

CR

FP

CR

FP

SUP R&D R&D SVC

A

A

A

A

CR
SVC

A

FP

CR

CON CON

A

A

T&M LMV COM DDR A&E FAC
LH

A

SVC

A

A

IND

TRN

SAP

DEL

A

A

A

A

UTL
SVC

A

A

52.228-1 Bid Guarantee.

28.101-2

P

Yes

I

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

52.228-2 Additional Bond Security.

28.106-4

C

Yes

I

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

52.228-3 Workers’ Compensation
Insurance (Defense Base Act).

28.309(a)

C

Yes

I

A

A

A

A

A

A

52.228-4 Workers’ Compensation and
War-Hazard Insurance Overseas.

28.309(b)

C

Yes

I

A

A

A

A

A

A

52.228-5 Insurance—Work on a
Government Installation.

28.310

C

Yes

I

A

A

52.228-7 Insurance—Liability to Third
Persons.

28.311-1

C

Yes

I

52.228-8 Liability and Insurance—
Leased Motor Vehicles.

28.312

C

Yes

I

52.228-9 Cargo Insurance.

28.313(a)

C

Yes

I

A

52.228-10 Vehicular and General Public 28.313(b)
Liability Insurance.

C

Yes

I

A

A

A
A

A
A

A

A

A

A

A

A

R

A

28.203-6

C

Yes

I

A

A

A

28.106-4(b)

C

Yes

I

A

A

A

A

52.228-13 Alternative Payment
Protections.

28.102-3(b)

C

Yes

I

A

A

A

A

52.228-14 Irrevocable Letter of Credit.

28.204-4

C

Yes

I

A

A

A

52.228-15 Performance and Payment
Bonds—Construction.

28.102-3(a)

C

Yes

I

A

A

52.228-16 Performance and Payment
Bonds—Other Than Construction.

28.103-4

C

No

I

A

A

A

A

A

A

A

A

28.103-4

C

No

I

A

A

A

A

A

A

A

A

29.401-1

C

Yes

I

52.229-2 North Carolina State and Local 29.401-2
Sales and Use Tax.

C

Yes

I

A

A

A

A

A

A

A

A

A

A

A

A

A

52.228-12 Prospective Subcontractor
Requests for Bonds.

Alternate I

A
A

52.228-11 Pledges of Assets.

52.229-1 State and Local Taxes.

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A
A

A
A

(FAC 2005–15)

Yes

I

C

Yes

I

A

A

A

A

A

A

A

A

A

A

A

A

52.229-4 Federal, State, and Local Taxes 29.401-3
(State and Local Adjustments).

C

Yes

I

A

A

A

A

A

A

A

A

A

A

A

A

52.229-6 Taxes—Foreign Fixed-Price
Contracts.

29.402-1(a)

C

Yes

I

A

A

A

A

A

A

A

A

A

A

A

A

52.229-7 Taxes—Fixed-Price Contracts 29.402-1(b)
with Foreign Governments.

C

Yes

I

A

A

A

A

A

A

A

A

A

A

A

A

52.229-8 Taxes—Foreign
Cost-Reimbursement Contracts.

C

Yes

I

A

A

A

A

A

A

A

A

A

A

A

A

A

52.301

52.3-19

C

29.401-3

29.402-2(a)

A

A

29.401-2

Alternate I
52.229-3 Federal, State, and Local
Taxes.

A

CI

SUBPART 52.3—PROVISION AND CLAUSE MATRIX

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT
PROVISION OR CLAUSE

PRESCRIBED IN

P OR

IBR

UCF

C

FP
SUP

CR

FP

CR

FP

SUP R&D R&D SVC

CR
SVC

FP

CR

CON CON

52.229-9 Taxes—Cost-Reimbursement
Contracts with Foreign Governments.

29.402-2(b)

C

Yes

I

A

A

A

A

52.229-10 State of New Mexico Gross
Receipts and Compensating Tax.

29.401-4(b)

C

Yes

I

A

A

A

A

52.230-1 Cost Accounting Standards
Notices and Certification.

30.201-3

P

No

K

A

A

A

A

A

A

A

T&M LMV COM DDR A&E FAC
LH

SVC

IND

TRN

SAP

DEL

UTL
SVC

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

P

No

K

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

C

Yes

I

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

52.230-3 Disclosure and Consistency of 30.201-4(b)(1)
Cost Accounting Practices.

C

Yes

I

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

52.230-4 Consistency in Cost
Accounting Practices.

30.201-4(c)

C

Yes

I

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

52.230-5 Cost Accounting Standards—
Educational Institution.

30.301-4(e)

C

Yes

I

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

52.230-6 Administration of Cost
Accounting Standards.

30.201-4(d)

C

Yes

I

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

52.230-7 Proposal Disclosure—Cost
Accounting Practice Changes.

30.201-3(c)

P

No

K

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

A

R

52.232-1 Payments.

32.111(a)(1)

C

Yes

I

52.232-2 Payments under Fixed-Price
Research and Development Contracts.

32.111(a)(2)

C

Yes

I

52.232-3 Payments under Personal
Service Contracts.

32.111(a)(3)

c

Yes

I

52.232-4 Payments under Transportation 32.111(a)(4)
Contracts and Transportation-Related
Services Contracts.

C

Yes

I

52.232-5 Payments under Fixed-Price
Construction Contracts.

32.111(a)(5)

C

Yes

32.111(a)(6)
52.232-6 Payment under
Communication Service Contracts with
Common Carriers.

C

Yes

I

32.111(a)(7)

C

Yes

I

A

32.111(b)

C

Yes

I

A

52.232-8 Discounts for Prompt Payment. 32.111(b)(1)

C

Yes

I

A

52.232-9 Limitation on Withholding of
Payments.

32.111(b)(2)

C

Yes

I

A

52.232-10 Payments under Fixed-Price
Architect-Engineer Contracts.

32.111(c)(1)

C

Yes

52.232-11 Extras.

32.111(c)(2)

C

Yes

Alternate I

A

A

A

a

a
R

A

R
A

A
A

A

A

A

A

A

A

A

A

A

A

A
I

A

A

A

A

A

A

FEDERAL ACQUISITION REGULATION

52.232-7 Payments under
Time-and-Materials and Labor-Hour
Contracts.

R
R
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30.201-3(b)
30.201-4(a)

Alternate I
52.230-2 Cost Accounting Standards.

CI

52.301

52.3-20

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT
PROVISION OR CLAUSE

