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FAC 97-19 SUMVARY of | TEMS
ltem | —Contract Bundling (FAR Case 1997-306)

This final rule converts the interimrule published as Item
1l of FAC 97-15 to a final rule with mnor changes. The rule
anends the FAR to inplenent Sections 411-417 of the Small Busi ness
Reaut hori zati on Act of 1997. Sections 411-417 anend Title 15 of
the United States Code to define “contract bundling,” and to
require agencies to avoid unnecessary bundling that precludes
smal | business participation in the performance of Federal
contracts.

This rule affects all contracting officers that nmay conbi ne
requirenments that were previously awarded to a small busi ness or
requirenments for which a small business could have conpeted. In
accordance with the statute and Small Busi ness Adm nistration
regul ati ons, agencies nust establish procedures for processing
bundl ed requirenments to ensure maxi num smal | busi ness
participation in bundled acquisitions. Specifically, agencies and
contracting officers nust—

e Performmarket research when bundl ed requirenments are
ant i ci pat ed;

e Justify bundling in acquisition strategies;

e Meet specific estinmated benefit threshol ds before bundling
requirenments;

e Assess the inpact of bundling on snall businesses;

e Submt solicitations containing bundl ed requirenments to
the Smal | Busi ness Admi nistration (SBA) procurenent center
representatives for review and

* Include, in negotiated conpetitions for bundled
requirenments, a source selection factor for the offerors’ proposed
use of small businesses as subcontractors and their past
performance in neeting subcontracting goal s.

Repl acement pages: 2-1 and 2-2; 5-5 and 5-6; 7-1 and 7-2
7-4.1; 7-5 and 7-6; 10-1 and 10-2; 15-10.1; 19-5 thru 19-8.

ltem Il —North American |Industry Classification System
(NAI CS) (FAR Case 2000-604)

This interimrule revises the FAR to convert size standards
and other prograns in the FAR that are currently based on the
Standard Industrial dassification (SIC systemto the North
Anmerican Industry dassification System (NAICS). NAICSis a new
systemthat classifies establishnents according to how they



conduct their economc activity. It is a significant inprovenent
over the SIC because it nore accurately identifies industries.
Begi nni ng Cctober 1, 2000, NAICS will be used to establish the
size standards for acquisitions. |In addition, the interimrule
converts the designated industry groups in FAR 19.1005 to NAICS
and requires agencies to report contract actions using the NA CS
code rather than the SIC code.

Repl acement pages: 5-5 and 5-6; 12-9; 19-1 thru 19-8; 19-11 and
19-12; 19-17 and 19-18; 19-29 thru 19-34; 19-37 thru 19-42 (19-43
added); 23-7 and 23-8; 52-35 and 52-36; 52-37 and 52-38; 52-95 and
52-96; 52-99 and 52-100; 52-101 and 52-102; 52-104.1 thru

52-104.5; 52-133 and 52-134; 53-5 thru 53-8; 53-79 (53-80 added);
53-81; and 53-208.3 and 53-208. 4.

ltem |1l —Li qui dat ed Damages (FAR Case 1999-003)

This final rule clarifies coverage on |iquidated danages.
This rule wll nake it easier for contracting officers to
understand the policy for admnistering |iquidated damages. The
only substantive change is at FAR 11.501(d). The authority to
approve reductions in or waivers to |iquidated danages was changed
fromthe Conptroller CGeneral to the Conm ssioner, Financia
Managenent Servi ce.

Repl acenment pages: 11-1 and 11-2; 11-5 thru 11-9; 22-5 thru
22-8; 22-17 thru 22-20; 36-3 and 36-4; 49-19 thru 49-22; 52-33 and
52-34; 52-105 and 52-106; and Matrix 5 and Matri x 6.

l[tem | V—Service Contract Act, Commercial Item
Subcontracts (FAR Case 1998-605)

This final rule deletes the Service Contract Act of 1965 from
the list of laws inapplicable to subcontracts for comerci al
items. FAR 12.504(a) contains this |ist.

Repl acement pages: 12-7 and 12-8; and 52-43 thru 52-44.2

ltem V—Smal | Busi ness Conpetitiveness Demonstration
Program (FAR Case 1999-012)

This final rule converts the interimrule published as Item|
of FAC 97-16 to a final rule w thout change.

The rule anends FAR Part 19 to clarify | anguage pertaining to
t he Conpetitiveness Denonstration Program consistent with
revisions to the Programthat were required by the OFPP and SBA
joint final policy directive dated May 25, 1999. The rule revises
FAR Subpart 19.10 to—



1. Advise the contracting officer to consider the 8(a)
Program and HUBZone Program when there is not a reasonabl e
expectation that offers will be received fromtwo or nore energing
smal | busi nesses; and

2. Add a new section 19.1006, Exclusions, to reflect the
excl usions of orders under the Federal Supply Schedul e Program and
contract awards to educational and nonprofit institutions or
governmental entities.

Repl acement pages: None

|tem VI —Construction Industry Payment Protection Act of
1999 (FAR Case 1999-302)

This final rule anends FAR 28.102-2 and the cl auses at
52.228-13, 52.228-15, and 52.228-16 to inplenent the Construction
| ndustry Paynent Protection (CPP) Act of 1999. The C PP Act
anends the MIler Act to provide that the anount of a paynent bond
must equal the total anount payable by the terns of the contract,
unl ess the contracting officer determnes that a paynent bond in
that anmount is inpractical. The final rule al so provides enhanced
paynent protection for CGovernnment contracts not subject to the
MIller Act. The contracting officer nust determne the
appropri ate anount of paynent protection in each construction
contract that exceeds $25, 000, and in any other contract that
requires a performance bond in accordance with FAR 28. 103- 2.

Repl acenment pages: 28-1 thru 28-4; and 52-177 thru 52-182
(52-180.1 renoved).

Item VI| —Deferred Research and Devel opnent (R&D) Costs
(FAR Case 1999-013)

This final rule anmends the FAR by clarifying and sinplifying
the “deferred research and devel opnent costs” cost principle at
FAR 31.205-48. The rule will only affect contracting officers
that price contracts using cost analysis, or that are required by
a contract clause to use cost principles for the determ nation,
negoti ation, or allowance of contractor costs.

Repl acenment pages: 31-43 and 31-44.

l[tem VII I —Ti me-and- Materi als or Labor Hours
(FAR Case 1999-606)

This final rule clarifies the requirenents regardi ng changes
to tinme-and-materials and | abor-hour contracts. The rule changes
the clause at FAR 52.243-3, Changes—¥i nme-and- Materials or Labor-
Hours, to be consistent with Alternate Il of the clause at FAR
52.243-1, Changes—Fixed-Price. Alternate Il is used in service



contracts and nost of the work perforned under tine-and-materials
or | abor-hour contracts al so invol ves servi ces.

Repl acement pages: 43-3 and 43-4; and 52-261 and 52-262
(52-262.1 added).

I|tem | X—Repeal of Reporting Requirenments under Public Law
85-804 (FAR Case 2000-006)

This final rule anends the FAR to inpl enent paragraph
901(r) (1) of the Federal Reports Elimnation Act of 1998
(Pub. L. 105-362). Paragraph 901(r) (1) repeal ed section 4 of
Public Law 85-804 (50 U S.C. 1434). Section 4 required each
departnment and agency to report annual ly to Congress any contract
action in excess of $50,000 issued under the authority of this
law. The rule revises FAR 50.000 to update the reference to
Public Law 85-804 and elimnates the reporting requirenents at FAR
Part 50.104. Agencies are no longer required to submt to
Congress annually a report of actions taken on requests for relief
under the authority of Public Law 85-804.

Repl acenment pages: 50-1 and 50-2.
|tem X—Techni cal Amendments

These anendnents update references and nmake editorial changes
at sections 4.803 and 22. 400.

Repl acenment pages: 4-9 and 4-10; and 22-7 and 22-8.
L OOSELEAF CORRECTI ONS ONLY

The followi ng corrections are nade to the | oosel eaf version
only of the FAR

PART 3—I| MPROPER BUSI NESS PRACTI CES AND PERSONAL CONFLI CTS
OF | NTEREST

3.104-5 [Corrected]

1. Section 3.104-5 is corrected in paragraph (d) by renoving
“52.215-12" and adding “52.215-1(e)” in its place.

Repl acement pages: 3-5 and 3-6.
PART 47—TRANSPORTATI ON

2. Due to conplex filing instructions previously listed for
pages 47-25 and 47-26, the pages are republished to ensure proper
update of anmendnents at 47.504.

Repl acement pages: 47-25 and 47-26.



PART 52—SOLI CI TATI ON PROVI SI ONS AND CONTRACT CLAUSES

3. Pages 52-129 and 52-130 are republished to correct the
effective date in the header of page 52-130 to read “August 7,

2000.”
Repl acenment pages: 52-129 and 52- 130.
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FAC 97-19 FILING | NSTRUCTI ONS

NoTE: The foll owi ng pages reflect FAR rules and

techni cal

Renove Pages

2-1 and 2-2
3-5 and 3-6
4-9 and 4-10
5-5 and 5-6

7-1 and 7-2
7-4.1 thru 7-6

10-1 and 10-2
15-10.1

19-5 thru 19-8
22-7 and 22-8
28-1 thru 28-4
47-25 and 47-26

52-129 and 52-130
52-177 thru 52-182

amendnments t hat
July 26,

are effective on

2000.

| nsert Pages

2-1 and 2-2
3-5 and 3-6
4-9 and 4-10
5-5 and 5-6

7-1 and 7-2
7-4.1 thru 7-6

10-1 and 10-2
15-10.1

19-5 thru 19-8
22-7 and 22-8
28-1 thru 28-4
47-25 and 47-26

52-129 and 52-130
52-177 thru 52-182
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FAC 97-19 JULY 26, 2000
PART 2—DEFINITIONS OF WORDSAND TERMS

2.000 Scope of part.

Subpart 2.1—Definitions
2.101 Definitions.

Subpart 2.2—Definitions Clause
2.201 Contract clause.

2.000 Scopeof part.

This part defines words and terms commonly used in this
regulation. Other terms are defined in the part or subpart
with which they are particularly associated (see the Index
for locations).

Subpart 2.1—Definitions

2.101 Definitions.

As used throughout this regulation, the following words
and terms are used as defined in this subpart unless—

(8 The context in which they are used clearly requires a
different meaning; or

(b) A different definition is prescribed for a particular
part or portion of a part.

“Acquisition” means the acquiring by contract with
appropriated funds of supplies or services (including con-
struction) by and for the use of the Federal Government
through purchase or lease, whether the supplies or services
are aready in existence or must be created, developed,
demonstrated, and evaluated. Acquisition begins at the point
when agency needs are established and includes the descrip-
tion of requirements to satisfy agency needs, solicitation
and selection of sources, award of contracts, contract
financing, contract performance, contract administration,
and those technical and management functions directly
related to the process of fulfilling agency needs by contract.

“Advisory and assistance services’ means those services
provided under contract by nongovernmental sources to
support or improve: organizational policy development;
decision-making; management and administration; program
and/or project management and administration; or R&D
activities. It can aso mean the furnishing of professional
advice or assistance rendered to improve the effectiveness
of Federal management processes or procedures (including
those of an engineering and technical nature). In rendering
the foregoing services, outputs may take the form of infor-
mation, advice, opinions, alternatives, analyses,
evaluations, recommendations, training and the day-to-day
aid of support personnel needed for the successful perfor-
mance of ongoing Federal operations. All advisory and

assistance services are classified in one of the following
definitional subdivisions:

(1) Management and professional support services,
i.e., contractual services that provide assistance, advice or
training for the efficient and effective management and
operation of organizations, activities (including manage-
ment and support services for R&D activities), or systems.
These services are normally closely related to the basic
responsibilities and mission of the agency originating the
requirement for the acquisition of services by contract.
Included are efforts that support or contribute to improved
organization of program management, logistics manage-
ment, project monitoring and reporting, data collection,
budgeting, accounting, performance auditing, and adminis-
trative technical support for conferences and training
programs.

(2) Studies, analyses and evaluations, i.e., contracted
services that provide organized, analytical assessments/evalu-
ations in support of policy development, decision-making,
management, or administration. Included are studiesin sup-
port of R&D activities. Also included are acquisitions of
models, methodologies, and related software supporting stud-
ies, analyses or evaluations.

(3) Engineering and technical services, i.e., contractual
services used to support the program office during the acqui-
sition cycle by providing such services as systems engineering
and technical direction (see 9.505-1(b)) to ensure the effective
operation and maintenance of awesapon system or major sys-
tem as defined in OMB Circular No. A-109 or to provide
direct support of aweapon system that is essentia to research,
development, production, operation or maintenance of the
system.

“Affiliates’ means associated business concerns or indi-
vidualsiif, directly or indirectly—

(@) Either one controls or can control the other; or

(b) A third party controls or can control both.

“Agency head” (see “head of the agency”).

“Best value” means the expected outcome of an acquisi-
tion that, in the Government’s estimation, provides the
greatest overall benefit in response to the requirement.

“Bundled contract” means a contract where the require-
ments have been consolidated by bundling. (See the
definition of bundling.)

“Bundling” means—

(1) Consolidating two or more requirements for sup-
plies or services, previously provided or performed under
separate smaller contracts, into a solicitation for a single
contract that is likely to be unsuitable for award to a small
business concern due to—

(i) Thediversity, size, or specialized nature of the
elements of the performance specified,;
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(if) The aggregate dollar value of the anticipated (1) Offerssuch servicesto the general public and the
award; Federal Government contemporaneously and under similar

(iii) The geographical dispersion of the contract
performance sites; or

(iv) Any combination of the factors described in
paragraphs (1)(i), (ii), and (iii) of this definition.

(2) “Separate smaller contract” as used in this defin-
ition, means a contract that has been performed by one or
more small business concerns or that was suitable for award
to one or more small business concerns.

(3) This definition does not apply to a contract that
will be awarded and performed entirely outside of the
United States.

“Commercia component” means any component that is
acommercial item.

“Commercial item” means—

(a8 Any item, other than real property, that is of atype
customarily used for nongovernmental purposes and that—

(1) Has been sold, leased, or licensed to the general
public; or

(2) Has been offered for sale, lease, or license to the
genera public;

(b) Any item that evolved from an item described in
paragraph (a) of this definition through advances in tech-
nology or performance and that is not yet available in the
commercial marketplace, but will be available in the com-
mercial marketplace in time to satisfy the delivery
requirements under a Government solicitation;

(c) Any item that would satisfy a criterion expressed in
paragraphs (a) or (b) of this definition, but for—

(1) Maodifications of a type customarily available in
the commercial marketplace; or

(2) Minor modifications of a type not customarily
available in the commercial marketplace made to meet
Federal Government requirements. Minor modifications
means modifications that do not significantly ater the non-
governmental function or essential physical characteristics
of an item or component, or change the purpose of a
process. Factors to be considered in determining whether a
modification is minor include the value and size of the mod-
ification and the comparative value and size of the final
product. Dollar values and percentages may be used as
guideposts, but are not conclusive evidence that a modifica
tion isminor;

(d) Any combination of items meeting the requirements
of paragraphs (a), (b), (c), or (e) of this definition that are of
atype customarily combined and sold in combination to the
genera public;

(e) Installation services, maintenance services, repair
services, training services, and other services if such ser-
vices are procured for support of an item referred to in
paragraphs (a), (b), (c), or (d) of this definition, and if the
source of such services—

2-2 (FAC 97-19)

terms and conditions; and

(2) Offers to use the same work force for providing
the Federal Government with such services as the source
uses for providing such services to the general public;

(f) Services of atype offered and sold competitively in
substantial quantities in the commercial marketplace based
on established catalog or market prices for specific tasks
performed under standard commercial terms and condi-
tions. This does not include services that are sold based on
hourly rates without an established catalog or market price
for a specific service performed;

(g) Any item, combination of items, or service referred
to in paragraphs (a) through (f), notwithstanding the fact
that the item, combination of items, or serviceistransferred
between or among separate divisions, subsidiaries, or affili-
ates of a contractor; or

(h) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

“Component” means any item supplied to the
Government as part of an end item or of another component,
except that for use in 52.225-9 and 52.225-11, see the defi-
nitionsin 52.225-9(a) and 52.225-11(a).

“Construction” means construction, alteration, or repair
(including dredging, excavating, and painting) of buildings,
structures, or other real property. For purposes of this defi-
nition, the terms “buildings, structures, or other real
property” include, but are not limited to, improvements of
all types, such as bridges, dams, plants, highways, park-
ways, streets, subways, tunnels, sewers, mains, power lines,
cemeteries, pumping stations, railways, airport facilities,
terminals, docks, piers, wharves, ways, lighthouses, buoys,
jetties, breakwaters, levees, canals, and channels.
Construction does not include the manufacture, production,
furnishing, construction, alteration, repair, processing, or
assembling of vessels, aircraft, or other kinds of persona
property.

“Contract” means a mutually binding legal relationship
obligating the seller to furnish the supplies or services
(including construction) and the buyer to pay for them. It
includes al types of commitments that obligate the
Government to an expenditure of appropriated funds and
that, except as otherwise authorized, are in writing. In addi -
tion to bilateral instruments, contracts include (but are not
limited to) awards and notices of awards; job orders or task
letters issued under basic ordering agreements; letter con-
tracts; orders, such as purchase orders, under which the
contract becomes effective by written acceptance or perfor-
mance; and bilateral contract modifications. Contracts do
not include grants and cooperative agreements covered by
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3.104-4

directly associated with a particular procurement, notwith-
standing that such general, technical, engineering, or
scientific effort subsequently may be incorporated into a
particular procurement.

(iii) Clerical functions supporting the conduct of a
particular procurement.

(iv) For procurements to be conducted under the
procedures of OMB Circular A-76, participation in manage-
ment studies, preparation of in-house cost estimates,
preparation of “most efficient organization” analyses, and
furnishing of data or technical support to be used by others
in the devel opment of performance standards, statements of
work, or specifications.

“Source selection evaluation board” means any board,
team, council, or other group that evaluates bids or propos-
as.

“Source selection information” means any of the follow-
ing information which is prepared for use by a Federal
agency for the purpose of evaluating a bid or proposal to
enter into a Federal agency procurement contract, if that
information has not been previousy made available to the
public or disclosed publicly:

(1) Bid prices submitted in response to a Federal
agency invitation for bids, or lists of those bid prices before
bid opening.

(2) Proposed costs or prices submitted in response to
a Federal agency solicitation, or lists of those proposed
costs or prices.

(3) Source selection plans.

(4) Technical evaluation plans.

(5) Technical evaluations of proposals.

(6) Cost or price evaluations of proposals.

(7) Competitive range determinations that identify
proposals that have a reasonable chance of being selected
for award of a contract.

(8) Rankings of hids, proposals, or competitors.

(9) Reports and evaluations of source selection pan-
els, boards, or advisory councils.

(10) Other information marked as “Source Selection
Information—See FAR 3.104” based on a case-by-case
determination by the head of the agency or designee, or the
contracting officer, that its disclosure would jeopardize the
integrity or successful completion of the Federal agency
procurement to which the information rel ates.

3.104-4 Statutory and related
restrictions, and requirements.

(a) Prohibition on disclosing procurement information
(subsection 27(a) of the Act). (1) A person described in
paragraph (a)(2) of this subsection shall not, other than as
provided by law, knowingly disclose contractor bid or pro-
posal information or source selection information before the

prohibitions,

award of a Federal agency procurement contract to which
the information relates. (See 3.104-5(a).)

(2) Paragraph (a)(1) of this subsection applies to any
person who—

(i) Is a present or former official of the United
States, or a person who is acting or has acted for or on
behalf of, or who is advising or has advised the United
States with respect to, a Federal agency procurement; and

(if) By virtue of that office, employment, or rela-
tionship, has or had access to contractor bid or proposal
information or source selection information.

(b) Prohibition on obtaining procurement information
(subsection 27(b) of the Act). A person shall not, other than
as provided by law, knowingly obtain contractor bid or pro-
posal information or source selection information before the
award of a Federal agency procurement contract to which
the information relates.

(c) Actions required of agency officials when contacted
by offerors regarding non-Federal employment (subsection
27(c) of the Act). If an agency official who is participating
personally and substantially in a Federal agency procure-
ment for a contract in excess of the simplified acquisition
threshold contacts or is contacted by a person who is a bid-
der or offeror in that Federal agency procurement regarding
possible non-Federal employment for that official, the offi-
cial shal—

(1) Promptly report the contact in writing to the offi-
cial's supervisor and to the designated agency ethics official
(or designee) of the agency in which the officia is
employed; and

(2)(i) Reject the possibility of non-Federal employ-
ment; or

(ii) Disgualify himself or herself from further per-
sonal and substantial participation in that Federal agency
procurement (see 3.104-6) until such time as the agency has
authorized the official to resume participation in such pro-
curement, in accordance with the requirements of 18 U.S.C.
208 and applicable agency regulations, on the grounds
that—

(A) The person isno longer abidder or offeror
in that Federal agency procurement; or

(B) All discussions with the bidder or offeror
regarding possible non-Federa employment have termi-
nated without an agreement or arrangement for
employment.

(d) Prohibition on former official's acceptance of com -
pensation from a contractor (subsection 27(d) of the Act).
(1) A former officia of a Federal agency may not accept
compensation from a contractor as an employee, officer,
director, or consultant of the contractor within a period of
one year after such former official—

(i) Served, at the time of selection of the contrac-
tor or the award of a contract to that contractor, as the

(FAC 97-19) 3-5
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3.104-5

FEDERALACQUISITION REGULATION

procuring contracting officer, the source selection authority,
a member of a source selection evaluation board, or the
chief of a financial or technical evaluation team in a pro-
curement in which that contractor was selected for award of
a contract in excess of $10,000,000;

(if) Served as the program manager, deputy pro-
gram manager, or administrative contracting officer for a
contract in excess of $10,000,000 awarded to that contrac-
tor; or

(iii) Personally made for the Federal agency—

(A) A decisionto award acontract, subcontract,
modification of a contract or subcontract, or a task order or
delivery order in excess of $10,000,000 to that contractor;

(B) A decision to establish overhead or other
rates applicable to a contract or contracts for that contractor
that are valued in excess of $10,000,000;

(C) A decision to approve issuance of acontract
payment or payments in excess of $10,000,000 to that con-
tractor; or

(D) A decision to pay or settle aclaimin excess
of $10,000,000 with that contractor.

(2) Nothing in paragraph (d)(1) of this subsection
may be construed to prohibit a former official of a Federal
agency from accepting compensation from any division or
affiliate of a contractor that does not produce the same or
similar products or services as the entity of the contractor
that is responsible for the contract referred to in paragraph
(d)(2) of this subsection.

3.104-5 Disclosure, protection, and marking of
contractor bid or proposal information and source
selection infor mation.

(a) Except as specifically provided for in this subsection,
no person or other entity may disclose contractor bid or pro-
posal information or source selection information to any
person other than a person authorized, in accordance with
applicable agency regulations or procedures, by the head of
the agency or designee, or the contracting officer, to receive
such information.

(b) Contractor bid or proposa information and source
selection information shall be protected from unauthorized
disclosure in accordance with 14.401, 15.207, applicable
law, and agency regulations.

(¢) In determining whether particular information is
source selection information, see the definition in 3.104-3
and consult with agency officials as necessary. Individuals
responsible for preparing material that may be source selec-
tion information under paragraph (10) of the definition shall
mark the cover page and each page that the individual
believes contains source selection information with the leg-
end “Source Selection Information—See FAR 3.104.”
Although the information in paragraphs (1) through (9) of
the definition in 3.104-3 is considered to be source selection

3-6

information whether or not marked, al reasonable efforts
shall be made to mark such material with the same legend.

(d) Except as provided in subparagraph (d)(4) of this
subsection, if the contracting officer believes that informa-
tion marked as proprietary is not proprietary, information
otherwise marked as contractor bid or proposal information
isnot contractor bid or proposal information, or information
marked in accordance with 52.215-1(e) is inappropriately |
marked, the contractor that has affixed the marking shall be
notified in writing and given an opportunity to justify the
marking.

(1) If the contractor agreesthat the marking is not jus-
tified, or does not respond within the time specified in the
notice, the contracting officer may remove the marking and
the information may be released.

(2) If, after reviewing any justification submitted by
the contractor, the contracting officer determines that the
marking is not justified, the contracting officer shall notify
the contractor in writing.

(3) Information marked by the contractor as propri-
etary, otherwise marked as contractor bid or proposa
information, or marked in accordance with 52.215-1(e),
shall not be released until—

(i) Thereview of the contractor's justification has
been completed; or

(i) The period specified for the contractor's
response has elapsed, whichever is earlier. Theresfter, the
contracting officer may release the information.

(4) With respect to technical datathat are marked pro-
prietary by a contractor, the contracting officer shall
generaly follow the procedures in 27.404(h).

(e) Nothing in this section restricts or prohibits—

(1) A contractor from disclosing its own bid or pro-
posal information or the recipient from receiving that
information;

(2) The disclosure or receipt of information, not oth-
erwise protected, relating to a Federal agency procurement
after it has been canceled by the Federal agency, before con-
tract award, unless the Federal agency plans to resume the
procurement;

(3) Individua meetings between a Federal agency
official and an offeror or potential offeror for, or arecipient
of, a contract or subcontract under a Federal agency pro-
curement, provided that unauthorized disclosure or receipt
of contractor bid or proposal information or source selection
information does not occur; or

(4) The Government's use of technical datain aman-
ner consistent with the Government’ s rights in the data.

(f) Nothing in this section shall be construed to autho-
rize—

(1) The withholding of any information pursuant to
a proper request from the Congress, any committee or
subcommittee thereof, a Federal agency, the Comptroller
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offers or quotations. Unsuccessful offers or quotations may
be maintained separately, if cross-referenced to the contract
file. The only portions of the unsuccessful offer or quotation
that need be retained are—
(i) Completed solicitation sections A, B, and K
(if) Technical and management proposals;
(iii) Cost/price proposals; and
(iv) Any other pages of the solicitation that the
offeror or quoter has altered or annotated.
(11) Contractor’s certifications and representations.
(12) Preaward survey reports or reference to previous
preaward survey reports relied upon.
(13) Source selection documentation.
(14) Contracting officer’s determination of the con-
tractor’s responsibility.
(15) Small Business Administration Certificate of
Competency.
(16) Records of contractor’s compliance with labor
policies including equal employment opportunity policies.
(17) Cost or pricing data and Certificates of Current
Cost or Pricing Data or a required justification for waiver,
or information other than cost or pricing data.
(18) Packaging and transportation data.
(19) Cost or price anaysis.
(20) Audit reports or reasons for waiver.
(21) Record of negotiation.
(22) Justification for type of contract.
(23) Authority for deviations from this regulation,
statutory requirements, or other restrictions.
(24) Required approvals of award and evidence of
legal review.
(25) Notice of award.
(26) Theoriginal of—
(i) The signed contract or award;
(ii) All contract modifications; and
(iii) Documents supporting modifications exe-
cuted by the contracting office.
(27) Synopsis of award or reference thereto.
(28) Notice to unsuccessful quoters or offerors and
record of any debriefing.
(29) Acquisition management reports (see Subpart
4.6).
(30) Bid, performance, payment, or other bond docu-
ments, or a reference thereto, and notices to sureties.
(31) Report of postaward conference.
(32) Noticeto proceed, stop orders, and any overtime
premium approvals granted at the time of award.

(33) Documents requesting and authorizing modifi-
cation in the normal assignment of contract administration
functions and responsibility.

(34) Approvals or disapprovals of reguests for
waivers or deviations from contract requirements.

(35) Rejected engineering change proposals. I

(36) Royalty, invention, and copyright reports
(including invention disclosures) or reference thereto.

(37) Contract completion documents.

(38) Documentation regarding termination actions
for which the contracting office is responsible.

(39) Cross-references to pertinent documents that are
filed elsewhere.

(40) Any additional documents on which action was
taken or that reflect actions by the contracting office perti-
nent to the contract.

(41) A current chronological list identifying the
awarding and successor contracting officers, with inclusive
dates of responsibility.

(b) Contract administration office contract file. (1)
Copy of the contract and all modifications, together with
official record copies of supporting documents executed by
the contract administration office.

(2) Any document modifying the normal assignment
of contract administration functions and responsibility.

(3) Security requirements.

(4) Cost or pricing data, Certificates of Current Cost
or Pricing Data, or information other than cost or pricing
data; cost or price analysis; and other documentation sup-
porting contractual actions executed by the contract
administration office.

(5) Preaward survey information.

(6) Purchasing system information.

(7) Consent to subcontract or purchase.

(8) Performance and payment bonds and surety infor-
mation.

(9) Postaward conference records.

(10) Orders issued under the contract.

(11) Notice to proceed and stop orders.

(12) Insurance policies or certificates of insurance or
references to them.

(13) Documents supporting advance or progress pay-
ments.

(14) Progressing, expediting, and production surveil -
lance records.

(15) Quality assurance records.

(16) Property administration records.

(17) Documentation regarding termination actions
for which the contract administration office is responsible.
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(18) Cross reference to other pertinent documents
that are filed el sewhere.

(19) Any additional documents on which action was
taken or that reflect actions by the contract administration
office pertinent to the contract.

(20) Contract completion documents.

(c) Paying office contract file. (1) Copy of the contract
and any modifications.

(2) Bills, invoices, vouchers, and supporting docu-
ments.

(3) Record of payments or receipts.

(4) Other pertinent documents.

4,804 Closeout of contract files.

4.804-1 Closeout by the office administering the
contract.

(a) Except as provided in paragraph (c) below, time stan-
dards for closing out contract files are as follows:

(1) Files for contracts using simplified acquisition
procedures should be considered closed when the contract-
ing officer receives evidence of receipt of property and final
payment, unless otherwise specified by agency regulations.

(2) Files for firm-fixed-price contracts, other than
those using simplified acquisition procedures, should be
closed within 6 months after the date on which the con-
tracting officer receives evidence of physical completion.

(3) Files for contracts requiring settlement of indirect
cost rates should be closed within 36 months of the month
in which the contracting officer receives evidence of physi-
cal completion.

(4) Files for al other contracts should be closed
within 20 months of the month in which the contracting
officer receives evidence of physical completion.

(b) When closing out the contract files at 4.804-1(a)(2),
(3), and (4), the contracting officer shall use the closeout
procedures at 4.804-5. However, these closeout actions may
be modified to reflect the extent of administration that has
been performed. Quick closeout procedures (see 42.708)
should be used, when appropriate, to reduce administrative
costs and to enable deobligation of excess funds.

(c) A contract file shall not be closed if—

(1) The contract isin litigation or under appesal; or

(2) Inthe case of atermination, al termination actions
have not been completed.

4.804-2 Closeout of the contracting office files if
another office administersthe contract.

(8 Contract files for contracts using simplified acquisi-
tion procedures should be considered closed when the
contracting officer receives evidence of receipt of property
and fina payment, unless otherwise specified by agency
regulation.
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(b) All other contract files shall be closed as soon as
practicable after the contracting officer receives a contract
completion statement from the contract administration
office. The contracting officer shall ensure that all contrac-
tual actions required have been completed and shall prepare
astatement to that effect. This statement isauthority to close
the contract file and shall be made a part of the officia con-
tract file.

4.804-3 Closeout of paying office contract files.
The paying office shall close the contract file upon
issuance of the final payment voucher.

4.804-4 Physically completed contracts.

(a) Except as provided in paragraph (b) below, a contract
is considered to be physically completed when—

(1)(i) The contractor has completed the required
deliveries and the Government has inspected and accepted
the supplies;

(i) The contractor has performed all services and
the Government has accepted these services; and
(iii) All option provisions, if any, have expired; or

(2) The Government has given the contractor a notice
of complete contract termination.

(b) Fecilities contracts and rental, use, and storage
agreements are considered to be physically completed
when—

(1) The Government has given the contractor a notice
of complete contract termination; or

(2) The contract period has expired.

4.804-5 Proceduresfor closing out contract files.

(@) The contract administration office is responsible for
initiating (automated or manual) administrative closeout of
the contract after receiving evidence of its physical comple-
tion. At the outset of this process, the contract
administration office must review the contract funds status
and notify the contracting office of any excess funds the
contract administration office might deobligate. When
complete, the administrative closeout procedures must
ensure that—

(1) Disposition of classified material is completed;

(2) Final patent report is cleared;

(3) Final royalty report is cleared;

(4) Thereis no outstanding value engineering change
proposal;

(5) Plant clearance report is received;

(6) Property clearanceis received;

(7) All interim or disallowed costs are settled;

(8) Price revision is completed;

(9) Subcontracts are settled by the prime contractor;

(20) Prior year indirect cost rates are settled;

(11) Termination docket is completed;
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business fairs, long-range procurement estimates, pre-
bid/pre-proposal conferences, meetings, and the availability
of draft solicitations or draft specifications for review.
Specia notices shall be transmitted to the CBD in accor-
dance with 5.207.

(1) General. Use conventional typing with upper and
lower case letters, standard punctuation, and commonly
used abbreviations.

(2) Spacing. Begin lines in the text, except paragraph
beginnings, flush with the left margin. Use double-spaced
lines. Begin paragraphs five spaces from the left margin.

(3) Contracting office and address. Begin the name,
address, and telephone number of the contracting office on
thefirst line of the text. Do not abbreviate except for names
of states. The address shall include an attention phrase that
identifies the person(s) to contact for further information.

(4) Description of the matter being announced. Include
aclear, complete description of the matter to be published.

(d) Architect-engineering services. Contracting officers
shall publish notices of intent to contract for architect-engi-
neering services as follows:

(1) Except when exempted by 5.202, contracting offi-
cers shall synopsize each proposed contract action for
which the total fee (including phases and options) is
expected to exceed $25,000. Reference shall be madeto the
appropriate CBD Numbered Note.

(2) When the total fee is expected to exceed $10,000
but not exceed $25,000, the contracting officer shall comply
with 5.101(a)(2). When the proposed contract action is not
required to be synopsized under subparagraph (d)(1) of this
section, the contracting officer shall display a notice of the
solicitation or a copy of the solicitation in a public place at
the contracting office. Other optional publicizing methods
are authorized in accordance with 5.101(b).

(e) Effort to locate commercial sources under OMB
Circular A-76. When determining the availability of com-
mercial sources under the procedures prescribed in Subpart
7.3 and OMB Circular A-76, the contracting officer shall
not arrive a a conclusion that there are no commercia
sources capable of providing the required supplies or ser-
vices until publicizing the requirement in the CBD at least
three timesin a 90 calendar-day period, with a minimum of
30 calendar days between each. When necessary to meet an
urgent requirement, this may be limited to a total of two
publicationsin the CBD in a 30 calendar-day period, with a
minimum of 15 calendar days between each.

(f) Section 8(a) competitive acquisition. When a
national buy requirement is being considered for competi-
tive acquisition limited to eligible 8(a) concerns under
Subpart 19.8, the contracting officer shall transmit a synop-
sisof the proposed contract action to the CBD in accordance
with 5.207. The synopsis may be transmitted to the CBD
concurrent with submission of the agency offering (see

19.804-2) to the Small Business Administration (SBA).
The synopsis should a'so include information—

(1) Advising that the acquisition is being offered for
competition limited to eligible 8(a) concerns;

(2) Specifying the Standard Industrial Classification
(SIC) code;

(3) Advising that eligibility to participate may be
restricted to firms in either the developmental stage or the
developmental and transitional stages; and

(4) Encouraging interested 8(a) firmsto request a
copy of the solicitation as expeditiously as possible since the
solicitation will be issued without further notice upon SBA
acceptance of the requirement for the section 8(a) program.

5.206 Notices of subcontracting opportunities.

(8 Thefollowing entities may use a CBD notice to seek
competition for subcontracts, to increase participation by
qualified HUBZone small business, small, small disadvan-
taged, and small women-owned business concerns, and to
meet established subcontracting plan goals:

(1) A contractor awarded a contract exceeding
$100,000 that islikely to result in the award of any subcon-
tracts.

(2) A subcontractor or supplier, at any tier, under a
contract exceeding $100,000, that has a subcontracting
opportunity exceeding $10,000.

(b) The notices must describe—

(1) The business opportunity, following the standard
CDB format for items 7, 10, 11, and 17 in 5.207(b)(4);

(2) Any pregualification requirements; and

(3) Where to obtain technical data needed to respond
to the requirement.

5.207 Preparation and transmittal of synopses.

(a) Transmittal. Contracting officers shall transmit syn-
opses of actions identified under 5.101 to the Commerce
Business Daily by the most expeditious and reliable means
available.

(1) Electronic transmission. All synopses transmitted
by electronic means shall be in ASCII Code. Contact your
agency's communications center for the appropriate trans-
mission instructions or services.

(2) Hard copy transmission. When electronic trans-
mission is not feasible, synopses should be sent to the CBD
viamail or other physical delivery of hard copy and should
be addressed to:

Commerce Business Daily

U.S. Government Printing Office
PO Box 77880

Washington, DC 20013-8880.

(b) Format. The contracting officer shall prepare the syn-
opsis in the following style and format to assure timely
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processing of the synopsis by the Commerce Business
Daily.

(1) General. Format for all synopses shal employ
conventional typing with abbreviations, capitalization, and
punctuation all grammatically correct. Each synopsis shall
include all 17 format items. Do not include the title for the
format item.

(2) Spacing. Begin each line flush left and use double
spaced lines between each format item. If more than one
synopsis is to be sent at one time, separate each synopsis
with four line spaces and begin each synopsis with format
item number 1.

(3) Abbreviations. Minimize abbreviations or
acronyms to commonly recoghized abbreviations.

(4) Sandard format. Prepare each synopsisin the fol-
lowing format. Begin each format item with the number of
the item followed by a period (e.g., 1.). Then make two
spaces after the period. Next, type the appropriate information
for each format. Then conclude each format item with two
exclamation points (i.e., !'). Conclude each complete synop-
sis, following format item 17, with five asterisks (i.e,, *****),

FORMAT ITEM AND EXPLANATION/DESCRIPTION OF
ENTRY

1. Action Code. (A single alphabetic character denoting
the specific action related in the synopsis. Choices are lim-
ited to the following: P=Presolicitation Notice/Procurement;
A=Award announcement; M=Modification of a previously
announced procurement action (a correction to a previous
CBD announcement); R=Sources Sought (includes A-76 ser-
vices and architect-engineer contracts). If none of the
standard codes apply, enter “N/A”.)

2. Date. (Date on which the synopsisis transmitted to the
CBD for publication. Use a four digit number indicating
month in two digits and date in two digits (MMDD). All
four spaces must be used with preceding O for months
January thru September. Format: 0225 for February 25.)

3. Year. (Two numeric digits denoting the calendar year
of the synopsis. Format 85: for 1985.)

4. Government Printing Office (GPO) Billing Account
Code. (The originating office's account number used by the
GPO for billing and collection purposes. Thefield lengthis
nine alpha-numeric characters. The first three characters
entered are “ GPO” and then the following six characters are
the numeric account number. Agencies should contact the
GPO's Office of Comptroller for additional information.
Enter N/Aif an account number has not been assigned.)

5. Contracting Office Zip Code. (The geographic zip
code for the contracting office. Up to nine characters may be
entered. When using a nine digit zip code, separate the first
five digits and the last four digits with a dash. Format:
00000-0000.)

6. Classification Code. (Service or supply code number;
see 5.207(g). Each synopsis shall classify the contemplated
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contract action under the one classification code which most
closely describes the acquisition. If the action is for amulti-
plicity of goods and/or services, the preparer should select
the one category best describing the overall acquisition
based upon value. Inclusion of more than one classification
code, or failure to include a classification code, will result in
rejection of the synopsis by the Commerce BusinessDaily.)

7. Contracting Office Address. (The complete name and
address of the contracting office. Field length is open, but gen-
erally not expected to exceed 90 apha-numeric characters.)

8. Subject. (Insert classification code for ITEM 6, and a
brief title description of services, supplies, or project
required by the agency. This will appear in the CBD as the
bold faced title in the first line of the description.) (200
character spaces available.)

9. Proposed Solicitation Number. (Agency number for
control, tracking, identification. For solicitations; if not a
solicitation, enter N/A.)

10. Opening/Closing Response Date. (For solicitations;
if not a solicitation, enter N/A. Issuing agency deadline for
receipt of bids, proposals or responses. Use a six digit date.
Format: MMDDY'Y . Explanation may appear in text of syn-
opsisin ltem 17.)

11. Contact Point/Contracting Officer. (Include name
and telephone number of contact. Also include name and
telephone number of contracting officer if different. This
will appear as the first item of information in the published
entry. This entry may be alpha-numeric and up to 320 char-
acter blocksin length.)

12. Contract Award and Saolicitation Number. (For
awards; if not an award, enter N/A. The award, solicitation
or project reference number assigned by the agency to pro-
vide a reference for bidders/subcontractors. Two hundred
character spaces available for apha-numeric entries.)

13. Contract Award Dollar Amount. (For awards; if not
an award, enter N/A. A ten digit numeric field. Enter whole
dollars only. Output will be preceded by a dollar sign ($).)

14. Contract Line Item Number. (For awards as desired;
if not an award, enter N/A. The alpha-numeric field with
dashes and slashes may not exceed 32 spaces. If sufficient
space is not available, enter N/Aand insert the contract line
item number(s) in format item 17.)

15. Contract Award Date. (For awards; if not an award,
enter N/A. A six digit entry showing the date the award is
made or the contract let. Format: MMDDY'Y .)

16. Contractor. (For awards; if not an award, enter N/A.
Name and address of successful offeror. Four hundred char-
acter spaces allowed for full identification.)

17. Description. (Enter a clear and concise description of
the action. The description may not exceed 12,000 textual
characters (approximately 3-1/2 single spaced pages). The
suggested sequence of the content and items for inclusion in
the description are contained in 5.207(c). Insert N/A when
synopsizing awards.)
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7.000 Scope of part.

Subpart 7.1—Acquisition Plans
7.101 Definitions.
7.102 Policy.
7.103 Agency-head responsibilities.
7.104 Genera procedures.

7.105 Contents of written acquisition plans.

7.106 Additional requirements for major systems.

7.107 Additional regquirements for acquisitions involving
bundling.

Subpart 7.2—Planning for the Purchase of Suppliesin
Economic Quantities
7.200 Scope of subpart.
7.201 [Reserved]
7.202 Policy.
7.203 Solicitation provision.
7.204 Responsibilities of contracting officers.

Subpart 7.3—Contractor Versus Government Performance
7.300 Scope of subpart.
7.301 Policy.
7.302 General.
7.303 Determining availability of private commercial

sources.
7.304 Procedures.
7.305 Solicitation provisions and contract clause.

7.306 Evaluation.
7.307 Appeals.

Subpart 7.4—Equipment Lease or Purchase
7.400 Scope of subpart.
7.401 Acquisition considerations.
7.402 Acquisition methods.
7.403 Genera Services Administration assistance.
7.404 Contract clause.

Subpart 7.5—Inherently Governmental Functions
7.500 Scope of subpart.
7.501 Definition.
7.502 Applicability.
7.503 Poalicy.

7.000 Scope of part.

This part prescribes policies and procedures for—

(a) Developing acquisition plans;

(b) Determining whether to use commercia or
Government resources for acquisition of supplies or ser-
vices;

(c) Deciding whether it is more economical to lease
equipment rather than purchase it; and

(d) Determining whether functions are inherently
governmental.

Subpart 7.1—Acquisition Plans

7.101 Definitions.

“Acquisition planning” means the process by which the
efforts of all personnel responsible for an acquisition are
coordinated and integrated through a comprehensive plan
for fulfilling the agency need in a timely manner and at a
reasonable cost. It includes developing the overall strategy
for managing the acquisition.

“Acquisition streamlining,” as used in this subpart,
means any effort that results in more efficient and effective
use of resources to design and develop, or produce quality
systems. This includes ensuring that only necessary and
cost-effective requirements are included, at the most appro-
priate time in the acquisition cycle, in solicitations and
resulting contracts for the design, development, and pro-
duction of new systems, or for modifications to existing
systems that involve redesign of systems or subsystems.

“Design-to-cost” is a concept that establishes cost ele-
ments as management goals to achieve the best balance
between life-cycle cost, acceptable performance, and sched-
ule. Under this concept, cost is a design constraint during
the design and development phases and a management dis-
cipline throughout the acquisition and operation of the
system or equipment.

“Life-cycle cost” meansthetotal cost to the Government
of acquiring, operating, supporting, and (if applicable) dis-
posing of the items being acquired.

“Planner,” as used in this subpart, means the designated
person or office responsible for developing and maintaining
awritten plan, or for the planning function in those acquisi-
tions not requiring a written plan.

7.102 Palicy.

(a) Agencies shall perform acquisition planning and con
duct market research (see Part 10) for all acquisitions in
order to promote and provide for—

(1) Acquisition of commercial items or, to the extent
that commercia items suitable to meet the agency's needs
are not available, nondevelopmental items, to the maximum
extent practicable (10 U.S.C. 2377 and 41 U.S.C. 251, et
seq.); and

(2) Full and open competition (see Part 6) or, when
full and open competition is not required in accordance with
Part 6, to obtain competition to the maximum extent practi-
cable, with due regard to the nature of the supplies or
servicesto be acquired (10 U.S.C. 2301(a)(5) and 41 U.S.C.
253a(a)(1)).

(b) This planning shall integrate the efforts of all person-
nel responsible for significant aspects of the acquisition.
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The purpose of this planning is to ensure that the
Government meets its needs in the most effective, econom-
ical, and timely manner. Agencies that have a detailed
acquisition planning system in place that generally meets
the requirements of 7.104 and 7.105 need not revise their
system to specifically meet all of these requirements.

7.103 Agency-head responsibilities.

The agency head or adesignee shall prescribe procedures
for—

(a) Promoting and providing for full and open competi-
tion (see Part 6) or, when full and open competition is not
required in accordance with Part 6, for obtaining competi-
tion to the maximum extent practicable, with due regard to
the nature of the supplies and services to be acquired
(10 U.S.C. 2301(8)(5) and 41 U.S.C. 253a(a)(1)).

(b) Encouraging offerors to supply commercial items, or
to the extent that commercial items suitable to meet the
agency needs are not available, nondevelopmental itemsin
response to agency solicitations (10 U.S.C. 2377 and 41
U.S.C. 251, et seq.); and

() Ensuring that acquisition planners address the
requirement to specify needs, develop specifications, and to
solicit offers in such a manner to promote and provide for
full and open competition with due regard to the nature of
the supplies and services to be acquired (10 U.S.C.
2305(a)(1)(A) and 41 U.S.C. 253a(a)(1)). (See Part 6 and
10.002.)

(d) Establishing criteria and thresholds at which increas-
ingly greater detail and formality in the planning processis
required as the acquisition becomes more complex and
costly, specifying those cases in which a written plan shall
be prepared.

(e) Writing plans either on a system basis or on an indi-
vidual contract basis, depending upon the acquisition.

(f) Ensuring that the principles of this subpart are used,
as appropriate, for those acquisitions that do not require a
written plan as well as for those that do.

(g) Designating planners for acquisitions.

(h) Reviewing and approving acquisition plans and revi-
sions to these plans.

(i) Establishing criteria and thresholds at which design-
to-cost and life-cycle-cost techniques will be used.

(1) Establishing standard acquisition plan formats, if
desired, suitable to agency needs; and

(k) Waiving requirements of detail and formality, as nec-
essary, in planning for acquisitions having compressed
delivery or performance schedules because of the urgency
of the need.

(I Assuring that the contracting officer, prior to con-
tracting, reviews:

(1) The acquisition history of the supplies and ser-
vices; and
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(2) A description of the supplies, including, when nec-
essary for adequate description, a picture, drawing,
diagram, or other graphic representation.

(m) Ensuring that agency planners include use of the
metric system of measurement in proposed acquisitions in
accordance with 15 U.S.C. 205b (see 11.002(b)) and agency
metric plans and guidelines.

(n) Ensuring that agency planners specify needs and
develop plans, drawings, work statements, specifications, or
other product descriptions promoting the use of environ-
mentally preferable and energy-efficient products and
services (e.g., promoting energy conservation and the use of
recovered material content and the elimination or reduction
of ozone-depleting substances usage), and that these are
considered in the evaluation and award of contracts, as
appropriate (see Part 23).

(o) Making a determination, prior to issuance of a solic-
itation for advisory and assistance services involving the
analysis and evaluation of proposals submitted in response
to asolicitation, that a sufficient number of covered person-
nel with the training and capability to perform an evaluation
and analysis of proposals submitted in response to a solici-
tation are not readily available within the agency or from
another Federal agency in accordance with the guidelines at
37.204.

(p) Ensuring that no purchase request is initiated or con-
tract entered into that would result in the performance of an
inherently governmental function by a contractor and that
all contracts are adequately managed so as to ensure effec-
tive official control over contract performance.

(q) Ensuring that knowledge gained from prior acquisi-
tions is used to further refine requirements and acquisition
strategies. For services, greater use of performance-based
contracting methods and, therefore, fixed-price contracts
(see 37.602-5) should occur for follow-on acquisitions.

(r) Ensuring that acquisition planners, to the maximum
extent practicable—

(1) Structure contract requirements to facilitate com-
petition by and among small business concerns; and

(2) Avoid unnecessary and unjustified bundling that
precludes small business participation as contractors (see
7.107) (15 U.S.C. 631())).

7.104 General procedures.

(8 Acquisition planning should begin as soon as the
agency need isidentified, preferably well in advance of the
fiscal year in which contract award is necessary. In devel-
oping the plan, the planner shall form a team consisting of
al those who will be responsible for significant aspects of
the acquisition, such as contracting, fiscal, legal, and tech-
nical personnel. The planner should review previous plans
for similar acquisitions and discuss them with the key per-
sonnel involved in those acquisitions. At key dates specified
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(19) Other considerations. Discuss, as applicable,
standardization concepts, the industrial readiness program,
the Defense Production Act, the Occupational Safety and
Health Act, foreign sales implications, and any other mat-
ters germane to the plan not covered elsewhere.

(20) Milestones for the acquisition cycle Addressthe
following steps and any others appropriate:

Acquisition plan approval.

Statement of work.

Specifications.

Data requirements.

Completion of acquisition-package preparation.

Purchase request.

Justification and approval for other than full and open
competition where applicable and/or any required D&F
approval.

I ssuance of synopsis.

I ssuance of solicitation.

Evaluation of proposals, audits, and field reports.

Beginning and completion of negotiations.

Contract preparation, review, and clearance.

Contract award.

(21) Identification of participants in acquisition plan
preparation. List the individuals who participated in
preparing the acquisition plan, giving contact information
for each.

7.106 Additional requirementsfor major systems.

(a) In planning for the solicitation of amajor system (see
Part 34) development contract, planners shall consider
requiring offerors to include, in their offers, proposals to
incorporate in the design of a major system—

(2) Itemswhich are currently available within the sup-
ply system of the agency responsible for the magjor system,
available elsawhere in the national supply system, or com-
mercially available from more than one source; and

(2) Items which the Government will be able to
acquire competitively in the future if they are likely to be
needed in substantial quantities during the system’s service
life.

(b) In planning for the solicitation of amajor system (see
Part 34) production contract, planners shall consider requir-
ing offerorsto include, in their offers, proposals identifying
opportunities to assure that the Government will be able to
obtain, on a competitive basis, items acquired in connection
with the system that are likely to be acquired in substantial
quantities during the service life of the system. Proposals
submitted in response to such requirements may include the
following:

(1) Proposals to provide the Government the right to
use technical data to be provided under the contract for
competitive future acquisitions, together with the cost to the
Government, if any, of acquiring such technical dataand the
right to use such data

(2) Proposals for the qualification or development of
multiple sources of supply for competitive future acquisi-
tions.

() In determining whether to apply paragraphs (a) and
(b) of this section, planners shall consider the purposes for
which the system is being acquired and the technol ogy nec-
essary to meet the system’s required capabilities. If such
proposals are required, the contracting officer shall consider
them in evaluating competing offers. In noncompetitive
awards, the factors in paragraphs (a) and (b) of this section,
may be considered by the contracting officer as objectives
in negotiating the contract.

7.107  Additional requirements for acquisitions
involving bundling.

(@) Bundling may provide substantial benefits to the
Government. However, because of the potential impact on
small business participation, the head of the agency must
conduct market research to determine whether bundling is
necessary and justified (15 U.S.C. 644(e)(2)). Market
research may indicate that bundling is necessary and justi-
fied if an agency would derive measurably substantial
benefits (see 10.001(a)(2)(iv) and (a)(3)(vi)).

(b) Measurably substantial benefits may include, indi-
vidually or in any combination or aggregate, cost savings or
price reduction, quality improvements that will save time or
improve or enhance performance or efficiency, reductionin
acquisition cycle times, better terms and conditions, and any
other benefits. The agency must quantify theidentified ben-
efits and explain how their impact would be measurably
substantial. Except as provided in paragraph (d) of this sec-
tion, the agency may determine bundling to be necessary
and justified if, as compared to the benefits that it would
derive from contracting to meet those requirements if not
bundled, it would derive measurably substantial benefits
equivalent to—

(1) Ten percent of the estimated contract value
(including options) if the value is $75 million or less; or

(2) Five percent of the estimated contract value
(including options) or $7.5 million, whichever is greater, if
the value exceeds $75 million.

(c) Without power of delegation, the service acquisition
executive for the military departments, the Under Secretary
of Defense for Acquisition, Technology and Logistics for
the defense agencies, or the Deputy Secretary or eguivalent

[The next pageis 7-5.]
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for the civilian agencies may determine that bundling is
necessary and justified when—

(1) The expected benefits do not meet the thresholds
in paragraphs (b)(1) and (b)(2) of this section but are criti-
cal to the agency’s mission success; and

(2) The acquisition strategy provides for maximum
practicable participation by small business concerns.

(d) Reduction of administrative or personnel costs aloneis
not sufficient justification for bundling unless the cost savings
are expected to be at least 10 percent of the estimated contract
value (including options) of the bundled requirements.

(e) Substantial bundling is any bundling that resultsin a
contract with an average annual value of $10 million or
more. When the proposed acquisition strategy involves
substantial bundling, the acquisition strategy must—

(1) Identify the specific benefits anticipated to be
derived from bundling;

(2) Include an assessment of the specific impediments
to participation by small business concerns as contractors
that result from bundling;

(3) Specify actions designed to maximize small busi-
ness participation as contractors, including provisions that
encourage small business teaming;

(4) Specify actions designed to maximize small busi-
ness participation as subcontractors (including suppliers) at
any tier under the contract or contracts that may be awarded
to meet the requirements; and

(5) Include a specific determination that the anticipated
benefits of the proposed bundled contract justify its use.

(f) The contracting officer must justify bundling in
acquisition strategy documentation.

(9) Inassessing whether cost savings would be achieved
through bundling, the contracting officer must consider the
cost that has been charged or, where datais available, could
be charged by small business concerns for the same or sim-
ilar work.

(h) The requirements of this section, except for para-
graph (e), do not apply if acost comparison analysiswill be
performed in accordance with OMB Circular A-76.

Subpart 7.2—Planning for the Purchase of
Suppliesin Economic Quantities

7.200 Scope of subpart.

This subpart prescribes policies and procedures for gath-
ering information from offerors to assist the Government in
planning the most advantageous quantities in which sup-
plies should be purchased.

7.201 [Reserved]

7.202 Palicy.

(a) Agencies are required by 10 U.S.C. 2384(a) and 41
U.S.C. 253f to procure supplies in such quantity as—

(1) WIll result in the total cost and unit cost most
advantageous to the Government, where practicable; and

(2) Does not exceed the quantity reasonably expected
to be required by the agency.

(b) Each solicitation for a contract for supplies is
required, if practicable, to include a provision inviting each
offeror responding to the solicitation—

(1) To state an opinion on whether the quantity of the
supplies proposed to be acquired is economically advanta-
geous to the Government; and

(2) If applicable, to recommend a quantity or quanti-
tieswhich would be more economically advantageousto the
Government. Each such recommendation is required to
include a quotation of the total price and the unit price for
supplies procured in each recommended quantity.

7.203 Solicitation provision.

Contracting officers shall insert the provision at 52.207-
4, Economic Purchase Quantity—Supplies, in solicitations
for supplies. The provision need not be inserted if the solic-
itation is for a contract under the General Services
Administration’s multiple award schedule contract pro-
gram, or if the contracting officer determines that—

(a) The Government already has the data;

(b) The datais otherwise readily available; or

() It is impracticable for the Government to vary its
future requirements.

7.204 Responsibilities of contracting officers.

(a) Contracting officers are responsible for transmitting
offeror responses to the solicitation provision at 52.207-4 to
appropriate inventory management/requirements develop-
ment activities in accordance with agency procedures. The
economic purchase quantity data so obtained are intended to
assist inventory managers in establishing and evaluating
economic order quantities for supplies under their cog-
nizance.

(b) In recognition of the fact that economic purchase
guantity data furnished by offerors are only one of many
data inputs required for determining the most economical
order quantities, contracting officers should generally take
no action to revise quantities to be acquired in connection
with the instant procurement. However, if asignificant price
variation is evident from offeror responses, and the potential
for significant savings is apparent, the contracting officer
shall consult with the cognizant inventory manager or
requirements development activity before proceeding with
an award or negotiations. If this consultation discloses that
the Government should be ordering an item of supply in dif-
ferent quantities and the inventory manager/requirements
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development activity concurs, the solicitation for the item
should be amended or canceled and a new requisition
should be obtained.

Subpart 7.3—Contractor Versus Gover nment
Performance

7.300 Scope of subpart.

This subpart prescribes policies and proceduresfor usein
acquisitions of commercia or industrial products and ser-
vices subject to—

(@ OMB Circular No. A-76 (Revised) (the Circular),
Performance of Commercial Activities; and

(b) The Supplement to OMB Circular No. A-76.

7.301 Poalicy.

The Circular provides that it is the policy of the
Government to (a) rely generaly on private commercial
sources for supplies and services, if certain criteria are met,
while recognizing that some functions are inherently
Governmental and must be performed by Government per-
sonnel, and (b) give appropriate consideration to relative
cost in deciding between Government performance and per-
formance under contract. In comparing the costs of
Government and contractor performance, the Circular pro-
vides that agencies shall base the contractor’s cost of
performance on firm offers.

7.302 General.

The Circular and the Supplement—

() Prescribe the overall policies and detailed procedures
required of all agencies in making cost comparisons
between contractor and Government performance. In mak-
ing cost comparisons, agencies shall—

(1) Prepare an estimate of the cost of Government
performance based on the same work statement and level of
performance as apply to offerors; and

(2) Compare the total cost of Government perfor-
mance to the total cost of contracting with the potentially
successful offeror.

(b) Provide that solicitations and synopses of the solici-
tationsissued to obtain offers for comparison purposes shall
state that they will not result in a contract if Government
performance is determined to be more advantageous (see
the solicitation provisions at 52.207-1 and 52.207-2);

(c) Provide that each cost comparison shall be reviewed
by an activity independent of the activity which prepared
the cost analysis to ensure conformance with the instruc-
tions in the Supplement; and

(d) Provide that, ordinarily, agencies should not incur the
delay and expense of conducting cost comparison studies
when the full-time equivalent Government employees
involved are fewer than those specified in law, the Circular,
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and implementing agency guidance. Cost comparisons may
be conducted in these instances if there is reason to believe
that commercial prices are unreasonable.

7.303 Determining availability of private commercial

Sour ces.

(8 During acquisition planning reviews, contracting
officers shall assist in identifying private commercia
sources.

(b) In making all reasonable efforts to identify such
sources, the contracting officer shall assist in—

(1) Synopsizing the requirement in the Commerce
Business Daily until a reasonable number of potential
sources are identified. If necessary, synopsis shall be sub-
mitted up to three timesin a 90-day period with aminimum
of 30 days between notices (but, when necessary to meet an
urgent requirement, this notification may be limited to a
total of two notices in a 30-day period with a minimum of
15 days between them); and

(2) Requesting assistance from the Small Business
Administration, the Department of Commerce, and the
General Services Administration.

(3) If sufficient sources are not identified through syn-
opses or from subparagraph (b)(2) of this section, afinding
that no commercial source is available may be made and the
cost comparison canceled.

7.304 Procedures.

(a) Work statement. When private commercia sources
are available and a cost comparison is required, the
Government’ sfunctional managers responsible for the com-
parison or another group shall prepare a comprehensive
performance work statement. The work statement must—

(1) Accurately reflect the actual Government require-
ment, stating adequately what is to be done without
prescribing how it is to be done;

(2) Include performance standards that can be used to
ensure a comparable level of performance for both
Government and contractor and a common basis for evalu-
ation; and

(3) Be reviewed by the contracting officer to ensure
that it is adequate and appropriate to serve as a basis for
solicitation and award.

(b) Cost estimate. The agency personnel who develop
the cost estimate for Government performance—

(1) Enter on a cost comparison form (see Part 1V of
the Supplement) the cost estimate and the other elements
required to accomplish a cost comparison;

(2) Review the estimate for completeness and accu-
racy and have the estimate audited; and

(3) Submit to the contracting officer the completed
form and all necessary detailed supporting datain a sealed,
dated envelope, or electronic equivalent, not later than the
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10.000 Scope of part.
10.001  Policy.
10.002 Procedures.

10.000 Scope of part.

This part prescribes policies and procedures for conduct-
ing market research to arrive at the most suitable approach
to acquiring, distributing, and supporting supplies and ser-
vices. This part implements requirements of 41 U.S.C.
253a(a)(1), 41 U.S.C 264b, and 10 U.S.C. 2377.

10.001 Palicy.
(a) Agencies must—
(1) Ensure that legitimate needs are identified and
trade-offs evaluated to acquire items that meet those needs,
(2) Conduct market research appropriate to the cir-
cumstances—

(i) Before developing new requirements docu-
ments for an acquisition by that agency;

(i) Before soliciting offers for acquisitions with an
estimated value in excess of the simplified acquisition
threshold,;

(iii) Before soliciting offers for acquisitions with
an estimated value less than the simplified acquisition
threshold when adequate information is not available and
the circumstances justify its cost; and

(iv) Before soliciting offers for acquisitions that
could lead to a bundled contract (15 U.S.C. 644(€)(2)(A));
and

(3) Use the results of market research to—

(i) Determine if sources capable of satisfying the
agency's requirements exist;

(ii) Determine if commercial items or, to the extent
commercial items suitable to meet the agency's needs are
not available, nondevelopmental items are available that—

(A) Meet the agency's requirements;

(B) Could be modified to meet the agency's
reguirements; or

(C) Could meet the agency's regquirements if
those requirements were modified to a reasonable extent;

(iii) Determine the extent to which commercial
items or nondevelopmental items could be incorporated at
the component level;

(iv) Determine the practices of firms engaged in
producing, distributing, and supporting commercial items,
such as terms for warranties, buyer financing, maintenance
and packaging, and marking;

(v) Ensure maximum practicable use of recovered
materials (see Subpart 23.4) and promote energy conserva
tion and efficiency; and

(vi) Determine whether bundling is necessary and
justified (see 7.107) (15 U.S.C. 644(e)(2)(A)).

(b) When conducting market research, agencies should
not request potential sources to submit more than the mini-
mum information necessary.

(c) If an agency contemplates awarding a bundled con-
tract, the agency—

(1) When performing market research, should consult
with the local Small Business Administration procurement
center representative (PCR) or, if a PCR is not assigned to
the procuring activity, the SBA Office of Government
Contracting Area Office serving the area in which the
procuring activity is located; and

(2) At least 30 days before release of the solicita-
tion—

(i) Must notify any affected incumbent small busi-
ness concerns of the Government’s intention to bundle the
requirement; and

(if) Should notify any affected incumbent small
business concerns of how the concerns may contact the
appropriate Small Business Administration representative.

10.002 Procedures.

(8 Acquisitions begin with a description of the
Government's needs stated in terms sufficient to allow con-
duct of market research.

(b) Market research is then conducted to determine if
commercia items or nondevelopmental items are available
to meet the Government's needs or could be modified to
meet the Government's needs.

(1) The extent of market research will vary, depending
on such factors as urgency, estimated dollar value, com-
plexity, and past experience. Market research involves
obtaining information specific to the item being acquired
and should include—

(i) Whether the Government's needs can be met
by—

(A) Items of atype customarily availablein the
commercial marketplace;

(B) Items of atype customarily available in the
commercial marketplace with modifications; or

(C) Items used exclusively for governmental
pUrposes;

(ii) Customary practices regarding customizing,
modifying or tailoring of items to meet customer needs and
associated costs;

(iii) Customary practices, including warranty,
buyer financing, discounts, etc., under which commercial
sales of the products are made;

(iv) The requirements of any laws and regulations
unique to the item being acquired;
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(V) The availability of items that contain recovered
materials and items that are energy efficient;

(vi) The distribution and support capabilities of
potential suppliers, including aternative arrangements and
cost estimates; and

(vii) Size and status of potential sources (see Part
19).

(2) Techniques for conducting market research may
include any or al of the following:

(i) Contacting knowledgeable individuals in
Government and industry regarding market capabilities to
meet requirements.

(i) Reviewing the results of recent market research
undertaken to meet similar or identical requirements.

(iii) Publishing formal requests for information in
appropriate technical or scientific journals or business pub-
lications.

(iv) Querying Government data bases that provide
information relevant to agency acquisitions.

(v) Participating in interactive, on-line communi-
cation among industry, acquisition personnel, and
customers.

(vi) Obtaining source lists of similar items from
other contracting activities or agencies, trade associations or
other sources.

(vii) Reviewing catalogs and other generally avail-
able product literature published by manufacturers,
distributors, and dealers or available on-line.
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(viii) Conducting interchange meetings or holding
presolicitation conferences to involve potential offerors
early in the acquisition process.

(c) If market research indicates commercial or nondevel-
opmental items might not be available to satisfy agency
needs, agencies shall reevaluate the need in accordance with
10.001(a)(3)(ii) and determine whether the need can be
restated to permit commercial or nondevelopmental itemsto
satisfy the agency's needs.

(d)(1) If market research establishes that the
Government's need may be met by atype of item or service
customarily available in the commercia marketplace that
would meet the definition of a commercial item at Subpart
2.1, the contracting officer shall solicit and award any resul-
tant contract using the policies and procedures in Part 12.

(2) If market research establishes that the
Government's need cannot be met by a type of item or ser-
vice customarily available in the marketplace, Part 12 shall
not be used. When publication of the notice at 5.201 is
required, the contracting officer shall include a notice to
prospective offerors that the Government does not intend to
use Part 12 for the acquisition (see 5.207(€)(4)).

(e) Agencies should document the results of market
research in a manner appropriate to the size and complexity
of the acquisition.
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(5) Small business subcontracting evaluation.
Solicitations must be structured to give offers from small
business concerns the highest rating for the evaluation fac-
torsin 15.304(c)(3)(iii) and (c)(5).

(b) The source selection authority may reject all propos
alsreceived in response to asolicitation, if doing soisinthe
best interest of the Government.

(c) For restrictions on the use of support contractor per-
sonnel in proposal evaluation, see 37.203(d).

15.306 Exchangeswith offerorsafter receipt of
proposals.

(@) Clarifications and award without discussions. (1)
Clarifications are limited exchanges, between the
Government and offerors, that may occur when award with-
out discussionsis contemplated.

(2) If award will be made without conducting discus-
sions, offerors may be given the opportunity to clarify certain
aspects of proposals (e.g., the relevance of an offeror’s past
performance information and adverse past performance

[The next pageis 15-11.]
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(B) Anemployee-based size standard appliesto
the reguirement and the estimated contract value, including
options, exceeds $10 million.

(2) Joint venture—acquisition and property sale assis -
tance. Concerns bidding on a particular acquisition or property
sale asjoint ventures are considered as affiliated and control-
ling or having the power to control each other with regard to
performance of the contract. Moreover, an ostensible subcon-
tractor which isto perform primary or vital requirements of a
contract may have a controlling role such to be considered a
joint venturer affiliated on the contract with the prime con-
tractor. A joint venture affiliation finding is limited to
particular contracts unless the SBA size determination finds
general affiliation between the parties. The rules governing
8(a) Program joint ventures are described in 13 CFR 124.513.

(3) Where a concern is not considered as being an
affiliate of aconcern with which it is participating in ajoint
venture, it is necessary, nevertheless, in computing annual
receipts, etc., for the purpose of applying size standards, to
include such concern’ s share of thejoint venture receipts (as
distinguished from its share of the profits of such venture).

(4) Franchise and license agreements. If a concern
operates or is to operate under a franchise (or a license)
agreement, the following policy is applicable: In determin-
ing whether the franchisor controls or has the power to
control and, therefore, is affiliated with the franchisee, the
restraints imposed on a franchisee by its franchise agree-
ment shall not be considered, provided that the franchisee
has the right to profit from its effort and the risk of loss or
failure, commensurate with ownership. Even though a fran-
chisee may not be controlled by the franchisor by virtue of
the contractual relationship between them, the franchisee
may be controlled by the franchisor or others through com-
mon ownership or common management, in which case
they would be considered as affiliated.

(5) Sze determination for teaming arrangements. For
size determination purposes, apply the size standard testsin
paragraphs (g)(2)(i) and (ii) of this section when a teaming
arrangement of two or more business concerns submits an
offer, as appropriate.

“Annual receipts.” (a) Annual receipts of a concern
which has been in business for 3 or more complete fiscal
years means the annual average gross revenue of the con-
cern taken for the last 3 fiscal years. For the purpose of this
definition, gross revenue of the concern includes revenues
from sales of products and services, interest, rents, fees,
commissions and/or whatever other sources derived, but
less returns and allowances, sales of fixed assets, interaffil-
iate transactions between a concern and its domestic and
foreign affiliates, and taxes collected for remittance (and if
due, remitted) to a third party. Such revenues shall be mea-
sured as entered on the regular books of account of the
concern whether on a cash, accrual, or other basis of
accounting acceptable to the U.S. Treasury Department for

the purpose of supporting Federal income tax returns, except
when a change in accounting method from cash to accrua or
accrual to cash has taken place during such 3-year period, or
when the completed contract method has been used.

(2) In any case of change in accounting method from
cash to accrual or accrual to cash, revenues for such 3-year
period shall, prior to the calculation of the annua average, be
restated to the accrual method. In any case, where the com-
pleted contract method has been used to account for
revenues in such 3-year period, revenues must be restated on
an accrual basis using the percentage of completion method.

(2) In the case of a concern which does not keep regu-
lar books of accounts, but which is subject to U.S. Federal
income taxation, “annual receipts’ shall be measured as
reported, or to be reported to the U.S. Treasury Department,
Internal Revenue Service, for Federal income tax purposes,
except that any return based on a change in accounting
method or on the completed contract method of accounting
must be restated as provided for in the preceding paragraphs.

(b) Annual receipts of aconcern that has been in business
for less than 3 complete fiscal years means its total receipts
for the period it has been in business, divided by the hum-
ber of weeks including fractions of a week that it has been
in business, and multiplied by 52. In calculating total
receipts, the definitions and adjustments related to a change
of accounting method and the compl eted contract method of
paragraph (&) of this section, are applicable.

“Number of employees’ is a measure of the average
employment of a business concern and means its average
employment, including the employees of its domestic and
foreign affiliates, based on the number of persons employed
on afull-time, part-time, temporary, or other basis during
each of the pay periods of the preceding 12 months. If abusi-
ness has not been in existence for 12 months, “number of
employees’ means the average employment of such concern
and its affiliates during the period that such concern has been
in existence based on the number of persons employed dur-
ing each of the pay periods of the period that such concern
has been in business. If a business has acquired an affiliate
during the applicable 12-month period, it is necessary, in
computing the applicant's number of employees, to include
the affiliate’s number of employees during the entire period,
rather than only its employees during the period in which it
has been an affiliate. The employees of aformer affiliate are
not included, even if such concern had been an affiliate dur-
ing a portion of the period.

19.102 Sizestandards.
(a) The SBAestablishes small business size standards on
an industry-by-industry basis. (See 13 CFR 121.)
(b) Small business size standards are applied by—
(1) Classifying the product or service being acquired
in the industry whose definition, as found in the Standard
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Industrial Classification (SIC) Manual, best describes the
principal nature of the product or service being acquired;

(2) Identifying the size standard SBA established for
that industry; and

(3) Specifying the size standard in the solicitation so
that offerors can appropriately represent themselves as
small or large.

(c) For size standard purposes, a product or service shall
be classified in only one industry, whose definition best
describes the principal nature of the product or service
being acquired even though for other purposes it could be
classified in more than one.

(d) When acquiring a product or service that could be clas-
sified in two or more industries with different size standards,
contracting officers shall apply the size standard for the indus-
try accounting for the greatest percentage of the contract price.

(e) If asolicitation calls for more than one item and allows
offers to be submitted on any or al of the items, an offeror
must meet the size standard for each item it offersto furnish.
If asolicitation calling for more than one item requires offers
on al or none of theitems, an offeror may qualify as asmall
business by meeting the size standard for the item accounting
for the greatest percentage of the total contract price.

(f) Any concern which submits a bid or offer in its own
name, other than on a construction or service contract, but
which proposes to furnish a product which it did not itself
manufacture, is deemed to be a small business when it has
no more than 500 employees, and—

(1) Except as provided in subparagraphs (f)(4)
through (f)(7) of this section, in the case of Government
acquisitions set-aside for small businesses, such nonmanu-
facturer must furnish in the performance of the contract, the
product of a small business manufacturer or producer,
which end product must be manufactured or produced in the
United States. The term “nonmanufacturer” includes a con-
cern which can manufacture or produce the product referred
to in the specific acquisition but does not do so in connec-
tion with that acquisition. For size determination purposes
there can be only one manufacturer of the end item being
procured. The manufacturer of the end item being acquired
is the concern which, with its own forces, transforms inor-
ganic or organic substances including raw materials and/or
miscellaneous parts or components into such end item.
However, see the limitations on subcontracting at 52.219-14
which apply to any small business offeror other than a non-
manufacturer for purposes of set-asides and 8(a) awards.

(2) A concern which purchases items and packages
them into a kit is considered to be a nonmanufacturer small
business and can qualify as such for agiven acquisition if it
meets the size qualifications of a small nonmanufacturer for
the acquisition, and if more than 50 percent of the total
value of the kit and its contents is accounted for by items
manufactured by small business.
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(3) For the purpose of receiving a Certificate of
Competency on an unrestricted acquisition, asmall business
nonmanufacturer may furnish any domestically produced or
manufactured product.

(4) In the case of acquisitions set aside for small busi-
ness or awarded under section 8(a) of the Small BusinessAct,
when the acquisition is for a specific product (or a product in
aclass of products) for which the SBA has determined that
there are no small business manufacturers or processors in the
Federa market, then the SBAmay grant aclasswaiver so that
a nonmanufacturer does not have to furnish the product of a
small business. For the most current listing of classes for
which SBA has granted awaiver, contact an SBA Office of
Government Contracting. A listing is aso available on
SBA's Internet Homepage at http://www.sba.gov/gc.
Contracting officers may request that the SBAwaive the non-
manufacturer rule for a particular class of products.

(5) For aspecific solicitation, a contracting officer may
request a waiver of that part of the nonmanufacturer rule
which requiresthat the actual manufacturer or processor be a
small business concern if no known domestic small business
manufacturers or processors can reasonably be expected to
offer a product meeting the requirements of the solicitation.

(6) Requests for waivers shall be sent to the—

Associate Administrator for Government Contracting
United States Small Business Administration

Mail Code 6250

409 Third Street, SW

Washington, DC 20416.

(7) The SBA provides for an exception to the non-
manufacturer rule where the procurement of amanufactured
item processed under the procedures set forth in Part 13 is
set aside for small business and where the anticipated cost
of the procurement will not exceed $25,000. In those pro-
curements, the offeror need not supply the end product of a
small business concern as long as the product acquired is
manufactured or produced in the United States.

(9) In the case of acquisitions set aside for very small
business in accordance with 19.904, offerors may not have
more than 15 employees and may not have average annual
receipts that exceed $1 million.

(h) The industry size standards are published by the
Small Business Administration on the Internet at
http://www.sha.gov/regulations/siccodes. Thetable column
labeled “SIC” follows the standard industrial classification
code as published by the Government in the Standard
Industrial Classification Manual. The Manual isintended to
cover the entirefield of economic activities. It classifiesand
defines activities by industry categories and is the source
used by SBA as a guide in defining industries for size stan-
dards. The number of employees or annua receipts
indicates the maximum allowed for a concern, including its
affiliates, to be considered small.
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Subpart 19.2—Policies

19.201 General palicy.

(a) Itisthe policy of the Government to provide maximum
practicable opportunitiesin its acquisitions to small business,
HUBZone small business, small disadvantaged business, and
women-owned smal business concerns.  Such concerns shall
also have the maximum practicable opportunity to participate
as subcontractors in the contracts awarded by any executive
agency, consistent with efficient contract performance. The
Small Business Administration (SBA) counsels and assists
small business concerns and assists contracting personnel to
ensure that afair proportion of contracts for supplies and ser-
vicesis placed with small business.

(b) The Department of Commerce will determine on an
annual basis, by Major Groups as contained in the Standard
Industrial Classification (SIC) manual, and region, if any,
the authorized small disadvantaged business (SDB) pro-
curement mechanisms and applicable factors (percentages).
The Department of Commerce determination shall only
affect solicitations that are issued on or after the effective
date of the determination. The effective date of the
Department of Commerce determination shall be no less
than 60 days after its publication date. The Department of
Commerce determination shall not affect ongoing acquisi-
tions. The SDB procurement mechanisms are a price
evauation adjustment for SDB concerns (see Subpart
19.11), an evaluation factor or subfactor for participation of
SDB concerns (see 19.1202), and monetary subcontracting
incentive clauses for SDB concerns (see 19.1203). The
Department of Commerce determination shall also include
the applicable factors, by SIC Major Group, to be used in
the price evaluation adjustment for SDB concerns (see
19.1104). The Genera Services Administration shall post
the Department of Commerce determination at
http://www.arnet.gov/References/sdbadjustments.htm. The
authorized procurement mechanisms shall be applied con-
sistently with the policies and procedures in this subpart.
The agencies shal apply the procurement mechanisms
determined by the Department of Commerce. The
Department of Commerce, in making its determination, is
not limited to the SDB procurement mechanisms identified
in this section where the Department of Commerce has
found substantial and persuasive evidence of—

(1) A persistent and significant underutilization of
minority firmsin aparticular industry, attributable to past or
present discrimination; and

(2) A demonstrated incapacity to alleviate the problem
by using those mechanisms.

(c) Heads of contracting activities are responsible for
effectively implementing the small business programs within
their activities, including achieving program goals. They are
to ensure that contracting and technical personnel maintain

knowledge of small business program requirements and take
all reasonable action to increase participation in their activi-
ties' contracting processes by these businesses.

(d) The Small Business Act requires each agency with
contracting authority to establish an Office of Small and
Disadvantaged Business Utilization (see section (k) of the
Small Business Act). Management of the office shall be the
responsibility of an officer or employee of the agency who
shall, in carrying out the purposes of the Act—

(1) Be known as the Director of Small and
Disadvantaged Business Utilization;

(2) Be appointed by the agency head;

(3) Beresponsible to and report directly to the agency
head or the deputy to the agency head;

(4) Be responsible for the agency carrying out the
functions and duties in sections 8, 15, and 31 of the Small
Business Act.

(5) Work with the SBA procurement center represen-
tative to—

(i) ldentify proposed solicitations that involve
bundling;

(i) Facilitate small business participation as con-
tractors including small business contract teams, where
appropriate; and

(iii) Facilitate small business participation as sub-
contractors and suppliers where participation by small
business concerns as contractors is unlikely;

(6) Assist small business concerns in obtaining pay-
ments under their contracts, late payment, interest penalties,
or information on contractual payment provisions,

(7) Have supervisory authority over agency personnel |
to the extent that their functions and duties relate to sections
8, 15, and 31 of the Small Business Act.

(8) Assign a small business technical advisor to each |
contracting activity within the agency to which the SBAhas
assigned a representative (see 19.402)—

(i) Who shall be a full-time employee of the con-
tracting activity, well qualified, technicaly trained, and
familiar with the supplies or services contracted for by the
activity; and

(ii) Whose principal duty is to assist the SBA's
assigned representative in performing functions and duties
relating to sections 8, 15, and 31 of the Small Business Act;

(9) Cooperate and consult on a regular basis with the |
SBA in carrying out the agency’s functions and duties in
sections 8, 15, and 31 of the Small Business Act;

(10) Make recommendations in accordance with |
agency procedures as to whether a particular acquisition
should be awarded under Subpart 19.5 as a small business
set-aside, under Subpart 19.8 as a Section 8(a) award, or
under Subpart 19.13 as a HUBZone set-aside.

(e) Small Business Specialists must be appointed and act |
in accordance with agency regulations.
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(f)(1) Each agency shall designate, at levelsit determines
appropriate, personnel responsible for determining whether,
in order to achieve the contracting agency’s goal for SDB
concerns, the use of the SDB mechanism in Subpart 19.11
has resulted in an undue burden on non-SDB firmsin one of
the major industry groups and regions identified by
Department of Commerce following paragraph (b) of this
section, or is otherwise inappropriate. Determinations
under this subpart are for the purpose of determining future
acquisitions and shall not affect ongoing acquisitions.
Requests for a determination, including supporting ratio-
nae, may be submitted to the agency designee. If the
agency designee makes an affirmative determination that
the SDB mechanism has an undue burden or is otherwise
inappropriate, the determination shall be forwarded through
agency channels to the OFPP, which shall review the deter -
mination in consultation with the Department of Commerce
and the Small Business Administration. At aminimum, the
following information should be included in any submittal:

(i) A determination of undue burden or other inap-
propriate effect, including proposed corrective action.

(if) The SIC Mgjor Group affected.

(iii) Supporting information to justify the determi-
nation, including, but not limited to, dollars and percentages
of contracts awarded by the contracting activity under the
affected SIC Mgjor Group for the previous two fiscal years
and current fiscal year to date for—

(A) Tota awards,

(B) Total awards to SDB concerns;

(C) Awards to SDB concerns awarded contracts
under the SDB price evaluation adjustment where the SDB
concerns would not otherwise have been the successful
offeror;

(D) Number of successful and unsuccessful
SDB offerors; and

(E) Number of successful and unsuccessful
non-SDB offerors.

(iv) A discussion of the pertinent findings, includ-
ing any peculiarities related to the industry, regions or
demographics.

(v) A discussion of other efforts the agency has
undertaken to ensure equal opportunity for SDBs in con-
tracting with the agency.

(2) After consultation with OFPP, or if the agency does
not receive aresponse from OFPP within 90 days after notice
is provided to OFPP, the contracting agency may limit the use
of the SDB mechanism in Subpart 19.11 until the Department
of Commerce determines the updated price eval uation adjust-
ment, as required by this section. This limitation shall not
apply to solicitations that aready have been synopsized.

19.202 Specific policies.
In order to further the policy in 19.201(a), contracting
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officers shall comply with the specific policieslisted in this
section and shall consider recommendations of the agency
Director of Small and Disadvantaged Business Utilization,
or the Director's designee, as to whether a particular acqui-
sition should be awarded under Subpart 19.5, 19.8, or 19.13.
The contracting officer shall document the contract file
whenever the Director's recommendations are not accepted.

19.202-1 Encouraging small business participation in
acquisitions.

Small business concerns shall be afforded an equitable
opportunity to compete for all contracts that they can per-
form to the extent consistent with the Government’s
interest. When applicable, the contracting officer shall take
the following actions:

() Divide proposed acquisitions of supplies and services
(except construction) into reasonably small lots (not less
than economic production runs) to permit offers on quanti-
ties less than the total requirement.

(b) Plan acquisitions such that, if practicable, more than
one small business concern may perform the work, if the
work exceeds the amount for which a surety may be guar-
anteed by SBA against loss under 15 U.S.C. 694b.

(c) Ensure that delivery schedules are established on a
realistic basis that will encourage small business participa-
tion to the extent consistent with the actual requirements of
the Government.

(d) Encourage prime contractors to subcontract with
small business concerns (see Subpart 19.7).

(e)(1) Provide a copy of the proposed acquisition pack-
age to the SBAprocurement center representative at least 30
days prior to the issuance of the solicitation if—

(i) The proposed acquisition is for supplies or ser-
vices currently being provided by a small business and the
proposed acquisition is of a quantity or estimated dollar
value, the magnitude of which makes it unlikely that small
businesses can compete for the prime contract;

(i) The proposed acquisition isfor construction and
seeks to package or consolidate discrete construction projects
and the magnitude of this consolidation makesit unlikely that
small businesses can compete for the prime contract; or

(iii) The proposed acquisition is for a bundled
requirement. (See 10.001(c)(2)(i) for mandatory 30-day
notice requirement to incumbent small business concerns.)

(2) The contracting officer also must provide a state-
ment explaining why the—

(i) Proposed acquisition cannot be divided into rea
sonably small lots (not less than economic production runs)
to permit offers on quantities|ess than the total requirement;

(i) Delivery schedules cannot be established on a
realistic basis that will encourage small business participa
tion to the extent consistent with the actual requirements of
the Government;
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(20 Make a recommendation to the Secretary of
Labor for an adjustment in or release from theliability when
the liquidated damages are over $500.

(d) Upon final administrative determination, funds with-
held or collected for liquidated damages shall be disposed
of in accordance with agency procedures.

22.303 Administration and enforcement.

The procedures and reports required for construction
contracts in Subpart 22.4 also apply to investigations of
alleged violations of the Act on other than construction con-
tracts.

22.304 Variations, tolerances, and exemptions.

(@) The Secretary of Labor, under 40 U.S.C. 331, upon
the Secretary's initiative or at the request of any Federa
agency, may provide reasonable limitations and allow vari-
ations, tolerances, and exemptions to and from any or all
provisions of the Act (see 29 CFR 5.15).

(b) The Secretary of Labor may make variations, toler-
ances, and exemptions from the regulatory regquirements of
applicable parts of 29 CFR when the Secretary finds that
such action is necessary and proper in the public interest or
to prevent injustice and undue hardship (see 29 CFR 5.14).

22.305 Contract clause.

The contracting officer shall insert the clause at 52.222-
4, Contract Work Hours and Safety Standards
Act—Overtime Compensation, in solicitations and con-
tracts (including, for this purpose, basic ordering
agreements) when the contract may require or involve the
employment of laborers or mechanics. However, the con-
tracting officer shall not include the clause in solicitations
and contracts if it is contemplated that the contract will be
in one of the following categories:

(@) Contracts at or below the simplified acquisition
threshold.

(b) Contracts for supplies, materials, or articles ordinar-
ily available in the open market.

(c) Contracts for transportation by land, air, or water, or
for the transmission of intelligence.

(d) Contracts to be performed solely within a foreign
country or within aterritory under United States jurisdiction
other than a State, the District of Columbia, Puerto Rico, the
Virgin Islands, Outer Continental Shelf Lands as defined in
the Outer Continental Shelf Lands Act (43 U.S.C. 1331),
American Samoa, Guam, Wake Island, and Johnston Island.

(e) Contracts requiring work to be done solely in accor-
dance with the Walsh-Healey Public Contracts Act (see
Subpart 22.6).

(f) Contracts (or portions of contracts) for supplies in
connection with which any required services are merely

incidental to the contract and do not require substantia
employment of laborers or mechanics.
(g) Contracts for commercial items (see Parts 2 and 12).
(h) Any other contracts exempt under regulations of the
Secretary of Labor (29 CFR 5.15).

Subpart 22.4—L abor Standardsfor Contracts
Involving Construction

22400 Scope of subpart.

This subpart implements the statutes which prescribe
labor standards requirements for contracts in excess of
$2,000 for construction, ateration, or repair, including
painting and decorating, of public buildings and public
works. (See definition of “Construction, alteration, or
repair’ in section 22.401.) Labor relations requirements
prescribed in other subparts of Part 22 may also apply.

22401 Definitions.

“Building” or “work,” as used in this subpart, generally
means construction activity as distinguished from manufac-
turing, furnishing of materials, or servicing and
maintenance work. The terms include, without limitation,
buildings, structures, and improvements of all types, such as
bridges, dams, plants, highways, parkways, streets, sub-
ways, tunnels, sewers, mains, power lines, pumping
stations, heavy generators, railways, arports, terminals,
docks, piers, wharves, ways, lighthouses, buoys, jetties,
breakwaters, levees, canals, dredging, shoring, rehabilita-
tion and reactivation of plants, scaffolding, drilling,
blasting, excavating, clearing, and landscaping. The manu-
facture or furnishing of materials, articles, supplies, or
equipment (whether or not a Federa or State agency
acquires title to such materials, articles, supplies, or equip-
ment during the course of the manufacture or furnishing, or
owns the materials from which they are manufactured or
furnished) is not “building” or “work” within the meaning
of the regulations in this subpart unless conducted in con-
nection with and at the site of such building or work as is
described in the foregoing sentence, or under the United
States Housing Act of 1937 and the Housing Act of 1949 in
the construction or development of the project.

“Consgtruction, alteration, or repair,” as used in this sub-
part, means all types of work done on a particular building
or work at the site thereof, including without limitation,
altering, remodeling, installation (if appropriate) on the site
of the work of items fabricated off-site, painting and deco-
rating, the transporting of materials and supplies to or from
the building or work by the employees of the construction
contractor or construction subcontractor, and the manufac-
turing or furnishing of materias, articles, supplies, or
equipment on the site of the building or work by persons
employed by the contractor or subcontractor.
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“Laborers or mechanics,” as used in this subpart, (8) The“site of thework” islimited to the physical place
includes— or places where the construction called for in the contract

(8 Those workers, utilized by a contractor or subcon-
tractor at any tier, whose duties are manual or physical in
nature (including those workers who use tools or who are
performing the work of atrade), as distinguished from men-
tal or managerial;

(b) Apprentices, trainees, helpers, and, in the case of con-
tracts subject to the Contract Work Hours and Safety
Standards Act, watchmen and guards. The terms “ appren-
tice” and “trainee” are defined as follows:

(1) “Apprentice” means—

(i) a person employed and individually registered
in a bona fide apprenticeship program registered with the
U.S. Department of Labor, Employment and Training
Administration, Bureau of Apprenticeship and Training, or
with a State Apprenticeship Agency recognized by the
Bureau; or

(i) a person in the first 90 days of probationary
employment as an apprentice in such an apprenticeship pro-
gram, who is not individually registered in the program, but
who has been certified by the Bureau of Apprenticeship and
Training or a State Apprenticeship Agency (where appropri-
ate) to be eligible for probationary employment as an
apprentice.

(2) “Trainee” means a person registered and receiving
on-the-job training in a construction occupation under a
program which has been approved in advance by the U.S.
Department of Labor, Employment and Training
Administration, as meeting its standards for on-the-job
training programs and which has been so certified by that
Administration.

(c) Working foremen who devote more than 20 percent
of their time during a workweek performing duties of a
laborer or mechanic, and who do not meet the criteria of 29
CFR part 541, for the time so spent; and

(d) Every person performing the duties of a laborer or
mechanic, regardless of any contractual relationship alleged
to exist between the contractor and those individuals.

The terms exclude workers whose duties are primarily
executive, supervisory (except as provided in paragraph (c)
of this definition), administrative, or clerical, rather than
manual. Personsemployed in abonafide executive, admin-
istrative, or professional capacity as defined in 29 CFR part
541 are not deemed to be laborers or mechanics.

“Public building” or “public work,” as used in this sub-
part, means building or work, the construction, prosecution,
completion, or repair of which, as defined in this section, is
carried on directly by authority of, or with funds of, a
Federal agency to serve the interest of the general public
regardless of whether title thereof isin a Federal agency.

“Site of the work,” as used in this subpart, is defined as
follows:
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will remain when work on it is completed, and nearby prop-
erty, asdescribed in paragraph (b) of this definition, used by
the contractor or subcontractor during construction that,
because of proximity, can reasonably be included in the
“dite.”

(b) Except as provided in paragraph (c) of this defini-
tion, fabrication plants, mobile factories, batch plants,
borrow pits, job headquarters, tool yards, etc., are parts of
the “site of the work,” provided they are dedicated exclu-
sively, or nearly so, to performance of the contract or
project, and are so located in proximity to the actual con-
struction location that it would be reasonable to include
them.

() The “site of the work” does not include permanent
home offices, branch plant establishments, fabrication
plants, or tool yards of a contractor or subcontractor whose
locations and continuance in operation are determined
wholly without regard to a particular Federal contract or
project. In addition, fabrication plants, batch plants, borrow
pits, job headquarters, yards, etc., of acommercial supplier
or materialman which are established by a supplier of mate-
rials for the project before opening of bids and not on the
project site, are not included in the “site of the work.” Such
permanent, previously established facilities are not a part of
the “site of the work”, even if the operations for a period of
time may be dedicated exclusively, or nearly so, to the per-
formance of a contract.

“Wages,” as used in this subpart, means the basic hourly
rate of pay; any contribution irrevocably made by a con-
tractor or subcontractor to a trustee or to a third person
pursuant to a bona fide fringe benefit fund, plan, or pro-
gram; and the rate of costs to the contractor or subcontractor
which may be reasonably anticipated in providing bonafide
fringe benefits to laborers and mechanics pursuant to an
enforceable commitment to carry out a financially responsi-
ble plan or program, which was communicated in writing to
the laborers and mechanics affected. The fringe benefits
enumerated in the Davis-Bacon Act include medical or hos-
pital care, pensions on retirement or death, compensation
for injuries or illness resulting from occupational activity, or
insurance to provide any of the foregoing; unemployment
benefits; life insurance, disability insurance, sickness insur-
ance, or accident insurance; vacation or holiday pay;
defraying costs of apprenticeship or other similar programs;
or other bona fide fringe benefits. Fringe benefits do not
include benefits required by other Federal, State, or local
law.

22402 Applicability.
(8 Contractsfor construction work (1) Therequire-
ments of this subpart apply—
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Scope of part.
Definitions.

Subpart 28.1—Bonds and Other Financial Protections

28.100
28.101
28.101-1
28.101-2
28.101-3
28.101-4
28.102

28.102-1
28.102-2

| 28.102-3
28.103

28.103-1
28.103-2
28.103-3
28.103-4
28.104

28.105

28.105-1
28.105-2
28.106

28.106-1
28.106-2
28.106-3
28.106-4
28.106-5
28.106-6
28.106-7
28.106-8

Scope of subpart.

Bid guarantees.

Policy on use.

Solicitation provision or contract clause.
[Reserved]

Noncompliance with bid guarantee requirements.
Performance and payment bonds and alternative
payment protections for construction contracts.
General.

Amount required.

Contract clauses.

Performance and payment bonds for other than
construction contracts.

General.

Performance bonds.

Payment bonds.

Contract clause.

Annual performance bonds.

Other types of bonds.

Advance payment bonds.

Patent infringement bonds.

Administration.

Bonds and bond-related forms.

Substitution of surety bonds.

Additional bond and security.

Contract clause.

Consent of surety.

Furnishing information.

Withholding contract payments.

Payment to subcontractors or suppliers.

Subpart 28.2—Suretiesand Other Security for Bonds

28.200
28.201
28.202
28.203
28.203-1
28.203-2
28.203-3
28.203-4
28.203-5
28.203-6
28.203-7
28.204

28.204-1
28.204-2

28.204-3
28.204-4

Scope of subpart.

Requirements for security.

Acceptability of corporate sureties.
Acceptability of individual sureties.

Security interests by an individual surety.
Acceptability of assets.

Acceptance of real property.

Substitution of assets.

Release of lien.

Contract clause.

Exclusion of individual sureties.
Alternativesin lieu of corporate or individua
sureties.

United States bonds or notes.

Certified or cashier's checks, bank drafts, money
orders, or currency.

Irrevocable letter of credit (ILC).

Contract clause.

Subpart 28.3—Insurance
28301  Policy.

28.302 Notice of cancellation or change.

28.303 Insurance against loss of or damage to Government
property.

28.304 Risk-pooling arrangements.

28.305 Overseas workers compensation and war hazard
insurance.

28.306 Insurance under fixed-price contracts.

28.307 Insurance under cost-reimbursement contracts.

28.307-1 Group insurance plans.
28.307-2 Liability.

28.308 Self-insurance.

28.309 Contract clauses for workers compensation
insurance.

28.310 Contract clause for work on a Government
installation.

28311 Solicitation provision and contract clause on liability
insurance under cost-reimbursement contracts.

28.311-1 Contract clause.

28.311-2 Agency solicitation provisions and contract clauses.

28.312 Contract clause for insurance of leased motor
vehicles.
28.313 Contract clauses for insurance of transportation or

transportation-related services.

28.000 Scope of part.

This part prescribes requirements for obtaining financial
protection against losses under sealed bid and negotiated con-
tracts. It covers bid guarantees, bonds, alternative payment
protections, security for bonds, and insurance. The terms
“bid” and “bidders’ include “proposal” and “ offerors.”

28.001 Definitions.

“Attorney-in-fact,” as used in this part, means an agent,
independent agent, underwriter, or any other company or
individual holding a power of attorney granted by a surety
(see also “power of attorney™).

“Bid guarantee” means a form of security assuring that
the bidder—

(a) Will not withdraw a bid within the period specified
for acceptance; and

(b) Will execute a written contract and furnish required
bonds, including any necessary coinsurance or reinsurance
agreements, within the time specified in the bid, unless a
longer time allowed, after receipt of the specified forms.

“Bond” means awritten instrument executed by a bidder
or contractor (the “principal”), and a second party (the
“surety” or “sureties’) (except as provided in 28.204), to
assure fulfillment of the principal’s obligations to a third
party (the “obligee” or “Government”), identified in the
bond. If the principa’s obligations are not met, the bond
assures payment, to the extent stipulated, of any loss sus-

28-1



FAC 97/-01 OCTOBER 21, 1997

28.100

FEDERALACQUISITION REGULATION

tained by the obligee. The types of bonds and related docu-
ments are as follows:

(a) An advance payment bond secures fulfillment of the
contractor’ s obligations under an advance payment provision.

(b) An annual bid bond is a single bond furnished by a
bidder, in lieu of separate bonds, which secure al bids (on
other than construction contracts) requiring bonds submit-
ted during a specific Government fiscal year.

(c) An annual performance bond is a single bond fur-
nished by a contractor, in lieu of separate performance
bonds, to secure fulfillment of the contractor’s obligations
under contracts (other than construction contracts) requiring
bonds entered into during a specific Government fiscal year.

(d) A patent infringement bond secures fulfillment of the
contractor’s obligations under a patent provision.

(e) A payment bond assures payments as required by law
to al persons supplying labor or material in the prosecution
of the work provided for in the contract.

(f) A performance bond secures performance and fulfill-
ment of the contractor’s obligations under the contract.

“Consent of surety” means an acknowledgment by a
surety that its bond given in connection with a contract con
tinues to apply to the contract as modified.

“Insurance,” as used in this part, means a contract which
providesthat for a stipulated consideration, one party under-
takes to indemnify another against loss, damage, or liability
arising from an unknown or contingent event.

“Irrevocable letter of credit” (ILC) means awritten com-
mitment by a federally insured financia institution to pay
all or part of a stated amount of money until the expiration
date of the letter, upon presentation by the Government (the
beneficiary) of a written demand therefor. Neither the
financial ingtitution nor the offeror/contractor can revoke or
condition the letter of credit.

“Penal sum” or “pena amount” means the amount of
money specified in a bond (or a percentage of the bid price
in a bid bond) as the maximum payment for which the
surety is obligated or the amount of security required to be
pledged to the Government in lieu of a corporate or indi-
vidual surety for the bond.

“Power of attorney,” as used in this part, means the
authority given one person or corporation to act for and
obligate another, as specified in the instrument creating the
power; in corporate suretyship, an instrument under seal
which appoints an attorney-in-fact to act in behalf of a
surety company in signing bonds (see also “attorney-in-
fact”).

“Reinsurance” means a transaction which providesthat a
surety, for a consideration, agrees to indemnify another
surety against loss which the latter may sustain under abond
which it hasissued.

“Surety” means an individual or corporation legally
liable for the debt, default, or failure of a principal to satisfy
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acontractual obligation. Thetypes of suretiesreferred to are
asfollows:

(8 An individual surety is one person, as distinguished
from a business entity, who is liable for the entire pena
amount of the bond.

(b) A corporate surety islicensed under variousinsurance
laws and, under its charter, has legal power to act as surety
for others.

(c) A cosurety is one of two or more sureties that are
jointly liable for the penal sum of the bond. A limit of lia-
bility for each surety may be stated.

Subpart 28.1—Bonds and Other Financial
Protections

28.100 Scope of subpart.

This subpart prescribes requirements and procedures for
the use of bonds, alternative payment protections, and all
types of bid guarantees.

28.101 Bid guarantees.

28.101-1 Policy on use.

(@) A contracting officer shall not require a bid guaran-
tee unless a performance bond or a performance and
payment bond is also required (see 28.102 and 28.103).
Except as provided in paragraph (c) of this subsection, bid
guarantees shall be required whenever a performance bond
or a performance and payment bond is required.

(b) All types of bid guarantees are acceptable for supply
or service contracts (see annua bid bonds and annual per-
formance bonds coverage in 28.001). Only separate bid
guarantees are acceptable in connection with construction
contracts. Agencies may specify that only separate bid
bonds are acceptable in connection with construction con-
tracts.

(c) The chief of the contracting office may waive the
requirement to obtain a bid guarantee when a performance
bond or a performance and payment bond is required if it is
determined that a bid guarantee is not in the best interest of
the Government for a specific acquisition (e.g., overseas
construction, emergency acquisitions, sole-source con-
tracts). Class waivers may be authorized by the agency
head or designee.

28.101-2 Solicitation provision or contract clause.

(& The contracting officer shall insert a provision or
clause substantially the same as the provision at 52.228-1,
Bid Guarantee, in solicitations or contractsthat require abid
guarantee or similar guarantee. For example, the contract-
ing officer may modify this provision—

(1) To set aperiod of time that is other than 10 days
for the return of executed bonds;
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28.102-1

(2) For usein connection with construction solicita-
tions when the agency has specified that only separate bid
bonds are acceptable in accordance with 28.101-1(b);

(3) For usein solicitations for negotiated contracts; or

(4) For usein service contracts containing options for
extended performance.

(b) The contracting officer shall determine the amount of

the bid guarantee for insertion in the provision at 52.228-1

| (see 28.102-2(a)). The amount shall be adequate to protect

the Government from loss should the successful bidder fail

to execute further contractual documents and bonds as

required. The bid guarantee amount shall be at |east 20 per-

cent of the bid price but shall not exceed $3 million. When

the penal sumis expressed as a percentage, a maximum dol-
lar limitation may be stated.

28.101-3 [Reserved]

28.101-4 Noncompliance with  bid
requirements.

(@) In sealed bidding, noncompliance with a solicitation
requirement for abid guarantee requires rejection of the bid,
except in the situations described in paragraph (c) of this
subsection when the noncompliance shall be waived.

(b) In negotiation, noncompliance with a solicitation
requirement for a bid guarantee requires rejection of an ini-
tial proposal as unacceptable, if a determination is made to
award the contract based on initial proposals without discus-
sion, except in the situations described in paragraph (c) of
this subsection when noncompliance shall be waived. (See
15.306(a)(2) for conditions regarding making awards based
oninitial proposals.) If the conditions for awarding based on
initial proposals are not met, deficienciesin bid guarantees
submitted by offerors determined to be in the competitive
range shall be addressed during discussions and the offeror
shall be given an opportunity to correct the deficiency.

(c) Noncompliance with a solicitation requirement for a
bid guarantee shall be waived in the following circum-
stances unless the contracting officer determines in writing
that acceptance of the bid would be detrimental to the
Government's interest when—

(1) Only one offer is received. In this case, the con-
tracting officer may require the furnishing of the bid
guarantee before award,;

(2) The amount of the bid guarantee submitted is less
than required, but is equal to or greater than the difference
between the offer price and the next higher acceptable offer;

(3) The amount of the bid guarantee submitted,
although less than that required by the solicitation for the
maximum quantity offered, is sufficient for a quantity for
which the offeror is otherwise eligible for award. Any
award to the offeror shall not exceed the quantity covered
by the bid guarantee;

guarantee

(4) The bid guaranteeisreceived late, and late receipt
iswaived under 14.304;

(5) A bid guarantee becomes inadequate as a result of
the correction of amistake under 14.407 (but only if the bid-
der will increase the bid guarantee to the level required for
the corrected bid);

(6) A telegraphic offer modification is received with-
out corresponding modification of the bid guaranteg, if the
modification expressly refers to the previous offer and the
offeror corrects any deficiency in bid guarantes;

(7) An otherwise acceptable bid bond was submitted
with a signed offer, but the bid bond was not signed by the
offeror;

(8) An otherwise acceptable bid bond is erroneously
dated or bears no date at all; or

(9) A bid bond does not list the United States as
obligee, but correctly identifies the offeror, the solicitation
number, and the name and location of the project involved,
so long as it is acceptable in all other respects.

28.102 Performance and payment bonds and
alternative payment protections for construction
contracts.

28.102-1 General.

(& The Miller Act (40 U.S.C. 270a-270f) requires per-
formance and payment bonds for any construction contract
exceeding $100,000, except that this requirement may be
waived—

(2) By the contracting officer for as much of the work
asisto be performed in aforeign country upon finding that
it isimpracticable for the contractor to furnish such bond; or

(2) As otherwise authorized by the Miller Act or other
law.

(b)(1) Pursuant to Section 4104(b)(2) of the Federal
Acquisition Streamlining Act of 1994 (Public Law 103-355),
for construction contracts greater than $25,000, but not greater
than $100,000, the contracting officer shall select two or more
of the following payment protections, giving particular con-
sideration to inclusion of an irrevocable letter of credit as one
of the selected dternatives:

(i) A payment bond.

(i1) Anirrevocable letter of credit (ILC).

(iii) A tripartite escrow agreement. The prime con-
tractor establishes an escrow account in a federally insured
financial ingtitution and entersinto atripartite escrow agree-
ment with the financial institution, as escrow agent, and all
of the suppliers of labor and material. The escrow agree-
ment shall establish the terms of payment under the contract
and of resolution of disputes among the parties. The
Government makes payments to the contractor’s escrow
account, and the escrow agent distributes the payments in
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accordance with the agreement, or triggers the disputes res-
olution proceduresif required.

(iv) Certificates of deposit. The contractor
deposits certificates of deposit from a federally insured
financial ingtitution with the contracting officer, in an
acceptable form, executable by the contracting officer.

(v) A deposit of the types of security listed in
28.204-1 and 28.204-2.

(2) The contractor shall submit to the Government
one of the payment protections selected by the contracting
officer.

(c) The contractor shall furnish all bonds or alternative
payment protection, including any necessary reinsurance
agreements, before receiving a notice to proceed with the
work or being alowed to start work.

28.102-2 Amount required.

(a) Definition. Asused in this subsection—

“Origina contract price” means the award price of the
contract; or, for requirements contracts, the price payable
for the estimated total quantity; or, for indefinite-quantity
contracts, the price payable for the specified minimum
guantity. Original contract price does not include the price
of any options, except those options exercised at the time of
contract award.

(b) Contracts exceeding $100,000 (Miller Act).

(1) Performance bonds. Unless the contracting offi-
cer determines that a lesser amount is adequate for the
protection of the Government, the penal amount of perfor-
mance bonds must equal—

(i) 100 percent of the original contract price; and
(ii) If the contract price increases, an additional
amount equal to 100 percent of the increase.

(2) Payment bonds. (i) Unless the contracting officer
makes a written determination supported by specific find-
ings that a payment bond in this amount is impractical, the
amount of the payment bond must equal—

(A) 100 percent of the original contract price;
and
(B) If the contract price increases, an additional
amount equal to 100 percent of the increase.
(if) The amount of the payment bond must be no
less than the amount of the performance bond.

(c) Contracts exceeding $25,000 but not exceeding
$100,000. Unless the contracting officer determines that a
lesser amount is adequate for the protection of the
Government, the penal amount of the payment bond or the
amount of alternative payment protection must equal—

(1) 100 percent of the original contract price; and

(2) If the contract price increases, an additional
amount equal to 100 percent of the increase.
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(d) Securing additional payment protection. If the con-
tract price increases, the Government must secure any
needed additional protection by directing the contractor
to—

(2) Increase the penal sum of the existing bond;
(2) Obtain an additiona bond; or
(3) Furnish additional alternative payment protection.

(e) Reducing amounts. The contracting officer may
reduce the amount of security to support a bond, subject to
the conditions of 28.203-5(c) or 28.204(b).

28.102-3 Contract clauses.

(a) Insert a clause substantially the same as the clause at
52.228-15, Performance and Payment Bonds—
Construction, in solicitations and contracts for construction
that contain a requirement for performance and payment
bonds if the resultant contract is expected to exceed
$100,000. The contracting officer may revise paragraphs
(b)(1) and/or (b)(2) of the clause to establish a lower per-
centage in accordance with 28.102-2(b). If the provision at
52.228-1 is not included in the solicitation, the contracting
officer must set a period of time for return of executed
bonds.

(b) Insert the clause at 52.228-13, Alternative Payment
Protections, in solicitations and contracts for construction,
when the estimated or actual vaue exceeds $25,000 but
does not exceed $100,000. Complete the clause by specify-
ing the payment protections selected (see 28.102-1(b)(1))
and the deadline for submission. The contracting officer
may revise paragraph (b) of the clause to establish a lower
percentage in accordance with 28.102-2(c).

28.103 Performance and payment bonds for other
than construction contracts.

28.103-1 General.

(a) Generally, agencies shall not require performance and
payment bonds for other than construction contracts.
However, performance and payment bonds may be used as
permitted in 28.103-2 and 28.103-3.

(b) The contractor shall furnish all bonds before receiv-
ing a notice to proceed with the work.

(c) No bond shall be required after the contract has been
awarded if it was not specifically required in the contract,
except as may be determined necessary for a contract mod-
ification.

28.103-2 Performance bonds.

(a) Performance bonds may be required for contracts
exceeding the simplified acquisition threshold when neces-
sary to protect the Government's interest. The following
situations may warrant a performance bond:
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time on a scheduled flight from origin to destination airport
by foreign-flag air carrier is 3 hours or less and service by a
U.S.-flag air carrier would involve twice such traveltime.

47.403-2 Air transport agreements between the United

States and foreign gover nments.

Nothing in the guidelines of the Comptroller General
(see 47.403) shall preclude, and no penalty shall attend, the
use of aforeign-flag air carrier that provides transportation
under an air transport agreement between the United States
and aforeign government, the terms of which are consistent
with the international aviation policy goals at 49 U.S.C.
1502(b) and provide reciprocal rights and benefits.

47.403-3 Disallowance of expenditures.

(@) Agencies shal disallow expenditures for U.S.
Government-financed commercia international air trans-
portation on foreign-flag air carriers unless there is attached
to the appropriate voucher a memorandum adequately
explaining why service by U.S.-flag air carriers was not avail-
able, or why it was necessary to use foreign-flag air carriers.

(b) When the travel is by indirect route or the traveler
otherwise failsto use available U.S.-flag air carrier service,
the amount to be disallowed against the traveler is based on
theloss of revenues suffered by U.S.-flag air carriers as deter-
mined under the following formula, which is prescribed and
more fully explained in 56 Comp. Gen. 209 (1977):

47.405 Contract clause.

The contracting officer shall insert the clause at
52.247-63, Preference for U.S.-Flag Air Carriers, in solici-
tations and contracts whenever it is possible that U.S.
Government-financed international air transportation of
personnel (and their personal effects) or property will occur
in the performance of the contract. This clause does not
apply to contracts awarded using the simplified acquisition
proceduresin Part 13 or contracts for commercial items (see
Part 12).

Subpart 47.5—Ocean Transportation by
U.S-Flag Vessels

47.500 Scope of subpart.

This subpart prescribes policy and procedures for giving
preference to U.S.-flag vessels when transportation of sup-
plies by ocean vessal is required. This subpart does not
apply to the Department of Defense (DoD). Policy and pro-
cedures applicable to DoD appear in DFARS subpart 247.5.

47501 Definitions.

“Dry bulk carrier” means avessel used primarily for the
carriage of shipload lots of homogeneous unmarked nonlig-
uid cargoes such as grain, coal, cement, and lumber.

“Dry cargo liner” means avessel used for the carriage of
heterogeneous marked cargoesin parcel lots. However, any

Sum of U.S.-flag carrier segment mileage, authorized

Sum of all segment mileage, authorized

Sum of U.S.-flag carrier segment mileage, traveled
Sum of all segment mileage, traveled

X Fare payable by Government
Minus
X Through fare payed

(c) Thejustification requirement is satisfied by the con-
tractor’s use of a statement similar to the one contained in
the clause at 52.247-63, Preference for U.S.-Flag Air
Carriers. (See 47.405.)

47.404 Air freight forwarders.

(8 Agencies may use air freight forwarders that are
engaged in international air transportation (49 U.S.C.
1301(24)(c)) for U.S. Government-financed movements of
property. The rule on disallowance of expenditures in
47.403-3(a) applies aso to the air carriers used by these
international air freight forwarders.

(b) Agency personnel shall inform international air
freight forwardersthat to facilitate prompt payments of their
bills, they shall submit with their bills—

(1) A copy of theairway bill or manifest showing the air
carriers used; and

(2) Justification for the use of foreign-flag air carriers
similar to the one shown in the clause at 52.247-63,
Preference for U.S.-Flag Air Carriers.

cargo may be carried in these vessels, including part cargoes
of dry bulk items or, when carried in deep tanks, bulk lig-
uids such as petroleum and vegetable ails.

“Foreign-flag vessal” means any vessel of foreign reg-
istry including vessels owned by U.S. citizens but registered
in a nation other than the United States.

“Government vessel,” as used in this subpart, means a
vessel owned by the U.S. Government and operated directly
by the Government or for the Government by an agent or
contractor, including a privately owned U.S.-flag vessdl
under bareboat charter to the Government.

“Privately owned U.S.-flag commercial vessel,” as used
in this subpart, means a vessel—

(8) Registered and operated under the laws of the
United States,

(b) Used in commercia trade of the United States,

(c) Owned and operated by U.S. citizens, including a
vessel under voyage or time charter to the Government, and

(d) A Government-owned vessel under bareboat
charter to, and operated by, U.S. citizens.
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“Tanker” means a vessel used primarily for the carriage
of bulk liquid cargoes such as liquid petroleum products,
vegetable oils, and molasses.

“U.S.-flag vessel,” as used in this subpart, when used
independently means either a Government vessel or a pri-
vately owned U.S.-flag commercial vessel.

47.502 Policy.
(8 The policy of the United States regarding the use of
U.S.-flag vessels is stated in the following acts:

(1) The Cargo Preference Act of 1904 (10 U.S.C.
2631), which requires the Department of Defense to use
only U.S.-flag vessels for ocean transportation of supplies
forthe Army, Navy, Air Force, or Marine Corps unless those
vessels are not available at fair and reasonable rates.

(2) The Merchant Marine Act of 1936 (46 U.S.C.
1101), which declares it isthe policy of the United States to
foster the development and encourage the maintenance of
its merchant marine.

(3) The Cargo Preference Act of 1954 (46 U.S.C.
1241(b), which is Section 901(b) of the Merchant Marine
Act). Under this Act, Government agencies acquiring,
either within or outside the United States, supplies that may
reguire ocean transportation shall ensure that at least 50 per-
cent of the gross tonnage of these supplies (computed
separately for dry bulk carriers, dry cargo liners, and
tankers) is transported on privately owned U.S.-flag com-
mercial vessels to the extent that such vessels are available
at rates that are fair and reasonable for U.S.-flag commer-
cial vessels. This applies when the supplies are—

(i) Acquired for the account of the United States;

(if) Furnished to, or for the account of, a foreign
nation without provision for reimbursement;

(iii) Furnished for the account of a foreign nation
in connection with which the United States advances funds
or credits, or guarantees the convertibility of foreign cur-
rencies; or

(iv) Acquired with advance of funds, loans, or
guaranties made by or on behalf of the United States.

(b) Additional policies providing preference for the use
of U.S.-flag vessels are contained in—

(1) 10 U.S.C. 2634 for the transportation of pri-
vately-owned vehicles belonging to service members when
making permanent change of station moves;

(2) 46 U.S.C. 1241(a) for officia business travel by
officers and employees of the United States and for the
transportation of their personal effects; and

(3) 46 U.S.C. 1241(e) for the transportation of motor
vehicles owned by Government personnel when transporta-
tion is at Government expense or otherwise authorized by
law.

(c) The provisions of the Cargo Preference Act of 1954
may be temporarily waived when the Congress, the
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President, or the Secretary of Defense declaresthat an emer-
gency justifying a temporary waiver exists and so notifies
the appropriate agency or agencies.

47503 Applicability.

(a) Except as stated in paragraph (b) of this section and
in 47.504, the Cargo Preference Acts of 1904 and 1954
described in 47.502(a) apply to the following cargoes:

(1) Supplies owned by the Government and in the
possession of —

(i) The Government;
(ii) A contractor; or
(iii) A subcontractor at any tier.

(2) Suppliesfor use of the Government that are con-
tracted for and require subsequent delivery to a Government
activity but are not owned by the Government at the time of
shipment.

(3) Supplies not owned by the Government at the
time of shipment that are to be transported for distribution
to foreign assistance programs, but only if these supplies are
not acquired or contracted for with local currency funds (see
47.504(b)).

(b) Government-owned supplies to be shipped commer -
cialy that are—

(1) Inthe possession of adepartment, a contractor, or
a subcontractor at any tier and

(2) For use of military departments shall be trans-
ported exclusively in privately owned U.S.-flag commercial
vesselsif such vessels are available at rates that are fair and
reasonable for U.S.-flag commercial vessels.

(c) The 50-percent requirement shall not prevent the use
of privately owned U.S.-flag commercia vessels for trans-
portation of up to 100 percent of the cargo subject to the
Cargo Preference Act of 1954,

47.504 Exceptions.

The policy and proceduresin this subpart do not apply to
the following:

(@) Shipments aboard vessels of the Panama Cana
Commission or as required or authorized by law or treaty.

(b) Ocean transportation between foreign countries of
supplies purchased with foreign currencies made available,
or derived from funds that are made available, under the
Foreign Assistance Act of 1961 (22 U.S.C. 2353).

(c) Shipments of classified supplies when the classifica-
tion prohibits the use of non-Government vessels.

(d) Beginning May 1, 1996, subcontracts for the acqui- |
sition of commercial items or commercial components (see
12.504(a)(11)). This exception does not apply to grants-in- |
aid shipments, such as agricultural and food-aid shipments,
to shipments covered under Export-Import Bank loans or
guarantees, and to subcontracts under Government con-
tracts or agreements for ocean transportation services.
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provided in Executive Order 12933, the regulations of the
Secretary of Labor at 29 CFR Part 9, and relevant orders of
the Secretary of Labor, or as otherwise provided by law.

(h) The Contractor is advised that the Contracting
Officer shall withhold or cause to be withheld from the
Contractor, under this or any other Government contract
with the Contractor, such sums as an authorized official of
the Department of Labor requests, upon a determination by
the Administrator of the Wage and Hour Division, the
Administrative Law Judge, or the Administrative Review
Board, that the Contractor failed to comply with the terms
of this clause, and that wages lost as a result of the viola-
tions are due to employees or that other monetary relief is
appropriate.

(i) The Contractor shall cooperate in any investigation by
the contracting agency or the Department of Labor into pos-
sible violations of the provisions of this clause and shall
make records requested by such official(s) available for
inspection, copying, or transcription upon request.

(j) Disputes concerning the requirements of this clause
shall not be subject to the general disputes clause of this
contract. Such disputes shall be resolved in accordance
with the procedures of the Department of Labor set forth in
29 CFR part 9. Disputes concerning the requirements of
this clause include disputes between or among any of the
following: The Contractor, the contracting agency, the U.S.
Department of Labor, and the employees under the contract
or its predecessor contract.

(End of clause)

| 52.223-1—52.223-2  [Reserved]
52.223-3 Hazardous Material Identification and

Material Safety Data.

As prescribed in 23.303, insert the following clause:

HAzZARDOUS MATERIAL |DENTIFICATION AND MATERIAL
SAFETY DATA (JAN 1997)

(a) “Hazardous material,” as used in this clause, includes
any material defined as hazardous under the latest version
of Federal Standard No. 313 (including revisions adopted
during the term of the contract).

(b) The offeror must list any hazardous material, as
defined in paragraph (@) of this clause, to be delivered under
this contract. The hazardous material shall be properly
identified and include any applicable identification number,
such as National Stock Number or Special Item Number.
This information shall also be included on the Material
Safety Data Sheet submitted under this contract.

MATERIAL

(If none, insert “ None” ) IDENTIFICATION NoO.

(c) This list must be updated during performance of the
contract whenever the Contractor determines that any other
material to be delivered under this contract is hazardous.

(d) The apparently successful offeror agrees to submit,
for each item as required prior to award, a Material Safety
Data Sheet, meeting the requirements of 29 CFR
1910.1200(g) and the latest version of Federal Standard No.
313, for all hazardous material identified in paragraph (b) of
this clause. Data shall be submitted in accordance with
Federa Standard No. 313, whether or not the apparently
successful offeror is the actual manufacturer of these items.
Failure to submit the Material Safety Data Sheet prior to
award may result in the apparently successful offeror being
considered nonresponsible and ingligible for award.

(e) If, after award, there is a change in the composition
of the item(s) or a revision to Federal Standard No. 313,
which renders incomplete or inaccurate the data submitted
under paragraph (d) of this clause, the Contractor shall
promptly notify the Contracting Officer and resubmit the
data.

(f) Neither the requirements of this clause nor any act or
failureto act by the Government shall relieve the Contractor
of any responsibility or liability for the safety of
Government, Contractor, or subcontractor personnel or
property.

(g9) Nothing contained in this clause shal relieve the
Contractor from complying with applicable Federal, State,
and local laws, codes, ordinances, and regulations (includ-
ing the obtaining of licenses and permits) in connection
with hazardous material.

(h) The Government's rights in data furnished under this
contract with respect to hazardous material are as follows:

(1) To use, duplicate and disclose any data to which
this clauseis applicable. The purposes of thisright are to—

(i) Apprise personnel of the hazards to which they
may be exposed in using, handling, packaging, transporting,
or disposing of hazardous materials;

(i) Obtain medical treatment for those affected by
the material; and

(iif) Have others use, duplicate, and disclose the
data for the Government for these purposes.

(2) To use, duplicate, and disclose data furnished
under this clause, in accordance with subparagraph (h)(1) of
this clause, in precedence over any other clause of this con-
tract providing for rights in data.
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(3) The Government is not precluded from using sim-
ilar or identical data acquired from other sources.

(End of clause)

Alternate | (July 1995). If the contract is awarded by an
agency other than the Department of Defense, add the fol-
lowing paragraph (i) to the basic clause:

(i) Except as provided in paragraph (i)(2), the
Contractor shall prepare and submit a sufficient number of
Material Safety Data Sheets (MSDS's), meeting the require-
ments of 29 CFR 1910.1200(g) and the latest version of
Federal Standard No. 313, for all hazardous materials iden-
tified in paragraph (b) of this clause.

(2) For items shipped to consignees, the Contractor
shall include a copy of the MSDS's with the packing list or
other suitable shipping document which accompanies each
shipment. Alternatively, the Contractor is permitted to
transmit MSDS's to consignees in advance of receipt of
shipments by consignees, if authorized in writing by the
Contracting Officer.

(2) For items shipped to consignees identified by
mailing address as agency depots, distribution centers or
customer supply centers, the Contractor shall provide one
copy of the MSDS's in or on each shipping container. If
affixed to the outside of each container, the MSDS's must be
placed in a weather resistant envelope.

52.223-4 Recovered Material Certification.
| As prescribed in 23.406(a), insert the following provi-
sion:

RecovERED MATERIAL CERTIFICATION (OcT 1997)

Asrequired by the Resource Conservation and Recovery
Act of 1976 (42 U.S.C. 6962(c)(3)(A)(i)), the offeror certi-
fies, by signing this offer, that the percentage of recovered
materials to be used in the performance of the contract will
be at least the amount required by the applicable contract
specifications.

(End of provision)
52.223-5 Pollution Prevention and Right-to-Know

Information.
As prescribed in 23.1005, insert the following clause:

PoLLUTION PREVENTION AND RIGHT-TO-KNOW |INFORMATION
(APR 1998)

(a) Executive Order 12856 of August 3, 1993, requires
Federal facilities to comply with the provisions of the
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Emergency Planning and Community Right-to-Know Act of
1986 (EPCRA) (42 U.S.C. 11001-11050) and the Pollution
Prevention Act of 1990 (PPA) (42 U.S.C. 13101-13109).

(b) The Contractor shall provide all information needed
by the Federal facility to comply with the emergency plan-
ning reporting requirements of Section 302 of EPCRA; the
emergency notice requirements of Section 304 of EPCRA;
the list of Material Safety Data Sheets required by Section
311 of EPCRA; the emergency and hazardous chemical
inventory forms of Section 312 of EPCRA; the toxic chem-
ical release inventory of Section 313 of EPCRA, which
includes the reduction and recycling information required
by Section 6607 of PPA; and the toxic chemical reduction
goals requirements of Section 3-302 of Executive Order
12856.

(End of clause)

52.223-6 Drug-Free Workplace.
As prescribed in 23.505, insert the following clause:

DRuG-FRee WORKPLACE (JAN 1997)

(a) Definitions. Asused in this clause—

“Controlled substance” means a controlled substance in
schedules | through V of section 202 of the Controlled
Substances Act (21 U.S.C. 812) and as further defined in
regulation at 21 CFR 1308.11 - 1308.15.

“Conviction” means a finding of guilt (including a plea
of nolo contendere) or imposition of sentence, or both, by
any judicia body charged with the responsibility to deter-
mine violations of the Federal or State crimina drug
statutes.

“Criminal drug statute” means a Federal or non-Federal
crimina statuteinvolving the manufacture, distribution, dis-
pensing, possession, or use of any controlled substance.

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the Contractor in connection with a
specific contract at which employees of the Contractor are
prohibited from engaging in the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a controlled
substance.

“Employee” means an employee of a Contractor directly
engaged in the performance of work under a Government
contract. “Directly engaged” is defined to include all direct
cost employees and any other Contractor employee who has
other than aminimal impact or involvement in contract per-
formance.

“Individual” means an offeror/contractor that has no
more than one employee including the offeror/contractor.

(b) The Contractor, if other than an individual, shall—
within 30 days after award (unless alonger period is agreed
to in writing for contracts of 30 days or more performance



FAC 97-11 MAY 3, 1999

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

52.228-11

(e) The contract price shall not include any costs for
insurance or contingency to cover losses, damage, injury, or
death for which the Government is responsible under para-
graph (a) of this clause.

(End of clause)

52.228-9 Cargo Insurance.
As prescribed in 28.313(a), insert the following clause:

CARGO INSURANCE (MAY 1999)

(8 The Contractor, at the Contractor’s expense, shall
provide and maintain, during the continuance of this con-
tract, cargo insurance of $ per vehicle to cover the
value of property on each vehicle and of $ to cover
the total value of the property in the shipment.

(b) All insurance shall be written on companies accept-
ableto [insert name of contracting agency],
and policies shall include such terms and conditions as
required by [insert name of contracting
agency]. The Contractor shall provide evidence of accept-
able cargo insurance to [insert name of
contracting agency] before commencing operations under
this contract.

(c) Each cargo insurance policy shall include the follow-
ing statement:

“It is a condition of this policy that the Company shall fur-
nish—

(1) Written notice to [insert name and
address of contracting agency], 30 days in advance of the
effective date of any reduction in, or cancellation of, this
policy; and

(2) Evidence of any renewal policy to the address spec-
ified in paragraph (1) of this statement, not lessthan 15 days
prior to the expiration of any current policy on file with

[insert name of contracting agency].”

(End of clause)

52.228-10 Vehicular and General Public Liability

Insurance.

As prescribed in 28.313(b), insert a clause substantially
the same as the following in solicitations and contracts for
transportation or for transportation-related services when
the contracting officer determines that vehicular liability or
general public liability insurance required by law is not suf-
ficient:

VEHICULAR AND GENERAL PuBLIC LIABILITY INSURANCE
(APrR 1984)

(@) The Contractor, at the Contractor’s expense, agrees
to maintain, during the continuance of this contract, vehicu-

lar liability and general public liability insurance with lim-
its of liability for—

(1) Bodily injury of not less than $ for each
person and $ for each occurrence; and

(2) Property damage of not less than $ for
each accident and $ in the aggregate.

(b) The Contractor also agrees to maintain workers
compensation and other legally required insurance with
respect to the Contractor’s own employees and agents.

(End of clause)

52.228-11 Pledges of Assets.
As prescribed in 28.203-6, insert the following clause:

PLEDGES OF AsseTs (FEB 1992)

(a) Offerors shall obtain from each person acting as an
individual surety on abid guarantee, a performance bond, or
a payment bond—

(1) Pledge of assets; and

(2 Standard Form 28, Affidavit of Individual Surety.

(b) Pledges of assets from each person acting as an indi-
vidual surety shall be in the form of—

(1) Evidence of an escrow account containing cash,
certificates of deposit, commercial or Government securi-
ties, or other assets described in FAR 28.203-2 (except see
28.203-2(b)(2) with respect to Government securities held
in book entry form) and/or;

(2) Arecordedlienonrea estate. The offeror will be
required to provide—

(i) Evidence of title in the form of a certificate of
title prepared by atitle insurance company approved by the
United States Department of Justice. This title evidence
must show fee simple title vested in the surety along with
any concurrent owners; whether any real estate taxes are
due and payable; and any recorded encumbrances against
the property, including the lien filed in favor of the
Government as required by FAR 28.203-3(d);

(ii) BEvidence of the amount due under any encum-
brance shown in the evidence of title;

(iii) A copy of the current real estate tax assess-
ment of the property or a current appraisal dated no earlier
than 6 months prior to the date of the bond, prepared by a
professional appraiser who certifies that the appraisal has
been conducted in accordance with the generally accepted
appraisal standards as reflected in the Uniform Standards of
Professional Appraisal Practice, as promulgated by the
Appraisal Foundation.

(End of clause)
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52.228-12  Prospective Subcontractor Requests for
Bonds.
As prescribed in 28.106-4(b), use the following clause:

PROSPECTIVE SUBCONTRACTOR REQUESTS FOR BONDS
(OcTt 1995)

In accordance with Section 806(a)(3) of Pub. L. 102-190,
as amended by Sections 2091 and 8105 of Pub. L. 103-355,
upon the request of a prospective subcontractor or supplier
offering to furnish labor or material for the performance of
this contract for which a payment bond has been furnished
to the Government pursuant to the Miller Act, the
Contractor shall promptly provide a copy of such payment
bond to the requester.

(End of clause)

52.228-13 Alternative Payment Protections.
Asprescribed in 28.102-3(b), insert the following clause:

| ALTERNATIVE PAYMENT PROTECTIONS (JuLy 2000)

(@) The Contractor shall submit one of the following
payment protections:

|  (b) The amount of the payment protection shall be 100

percent of the contract price.

(c) The submission of the payment protection is
required within days of contract award.

(d) The payment protection shall provide protection for
the full contract performance period plus a one-year period.

(e) Except for escrow agreements and payment bonds,
which provide their own protection procedures, the
Contracting Officer is authorized to access funds under the
payment protection when it has been alleged in writing by a
supplier of labor or materia that a nonpayment has occurred,
and to withhold such funds pending resolution by administra-
tiveor judicia proceedings or mutual agreement of the parties.

(f) When a tripartite escrow agreement is used, the
Contractor shall utilize only suppliers of labor and material
that signed the escrow agreement.

(End of clause)

52.228-14 Irrevocable Letter of Credit.
As prescribed in 28.204-4, insert the following clause:

IRREVOCABLE LETTER OF CREDIT (DEC 1999)

(& “lrrevocable letter of credit” (ILC), as used in this
clause, means a written commitment by a federally insured
financial ingtitution to pay al or part of a stated amount of
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money, until the expiration date of the letter, upon presenta-
tion by the Government (the beneficiary) of a written
demand therefor. Neither the financia institution nor the
offeror/Contractor can revoke or condition the letter of
credit.

(b) If the offeror intends to use an ILC in lieu of a bid
bond, or to secure other types of bonds such as performance
and payment bonds, the letter of credit and letter of confir-
mation formats in paragraphs (€) and (f) of this clause shall
be used.

(c) Theletter of credit shall be irrevocable, shall require
presentation of no document other than awritten demand and
the ILC (including confirming letter, if any), shall be
issued/confirmed by an acceptable federally insured financial
ingtitution as provided in paragraph (d) of this clause, and—

(1) If used asabid guarantee, the ILC shall expire no
earlier than 60 days after the close of the bid acceptance
period;

(2) If used as an alternative to corporate or individual
sureties as security for a performance or payment bond, the
offeror/Contractor may submit an ILC with an initial expira-
tion date estimated to cover the entire period for which
financial security is required or may submit an ILC with an
initial expiration date that is a minimum period of one year
from the date of issuance. The ILC shall provide that, unless
the issuer provides the beneficiary written notice of non-
renewal at least 60 days in advance of the current expiration
date, the ILC is automatically extended without amendment
for one year from the expiration date, or any future expira-
tion date, until the period of required coverage is completed
and the Contracting Officer provides the financia institution
with awritten statement waiving the right to payment. The
period of required coverage shall be:

(i) For contracts subject to the Miller Act, the later
of—
(A) One year following the expected date of
final payment;
(B) For performance bonds only, until comple-
tion of any warranty period; or
(C) For payment bonds only, until resolution of
al claims filed against the payment bond during the one-
year period following final payment.
(if) For contracts not subject to the Miller Act, the
later of —
(A) 90 days following fina payment; or
(B) For performance bonds only, until comple-
tion of any warranty period.

(d) Only federally insured financial institutions rated
investment grade or higher shall issue or confirm the ILC.
The offeror/Contractor shall provide the Contracting Officer
acredit rating that indicates the financial institution has the
required rating(s) as of the date of issuance of the ILC.
Unless the financial institution issuing the ILC had letter of
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credit business of at least $25 million in the past year, ILCs
over $5 million must be confirmed by another acceptable
financia institution that had letter of credit business of at
least $25 million in the past year.

(e) The following format shall be used by the issuing
financial institution to create an ILC:

[Issuing Financial Institution’s Letterhead or
Name and Address]

Issue Date
Irrevocable Letter of Credit No.
Account party’s name
Account party’s address
For Solicitation No. (for reference only)

To: [U.S Government agency]

[U.S. Government agency’s addresg

1. We hereby establish this irrevocable and trans-
ferable Letter of Credit in your favor for one or more
drawings up to United States $ . This Letter of
Credit is payable at [issuing financial institution’s
and, if any, confirming financial institution's] office at
[issuing financial institution’s address and, if any,
confirming financial institution’ saddress| and expires
with our close of business on , Or any
automatically extended expiration date.

2. We hereby undertake to honor your or the trans-
feree’'s sight draft(s) drawn on the issuing or, if any,
the confirming financial institution, for all or any part
of this credit if presented with this Letter of Credit
and confirmation, if any, at the office specified in
paragraph 1 of this Letter of Credit on or before the
expiration date or any automatically extended expira-
tion date.

3. [This paragraph is omitted if used as a bid
guarantee, and subsequent paragraphs are renum -
bered.] Itisacondition of this Letter of Credit that it
is deemed to be automatically extended without
amendment for one year from the expiration date
hereof, or any future expiration date, unless at least 60
days prior to any expiration date, we notify you or the
transferee by registered mail, or other receipted
means of delivery, that we elect not to consider this
Letter of Credit renewed for any such additional
period. At the time we notify you, we also agree to
notify the account party (and confirming financial
institution, if any) by the same means of delivery.

4. This Letter of Credit is transferable. Transfers
and assignments of proceeds are to be effected with-
out charge to either the beneficiary or the
transferee/assignee of proceeds. Such transfer or
assignment shall be only at the written direction of the
Government (the beneficiary) in aform satisfactory to

the issuing financial institution and the confirming
financial ingtitution, if any.

5. This Letter of Credit is subject to the Uniform
Customs and Practice (UCP) for Documentary
Credits, 1993 Revision, Internationa Chamber of
Commerce Publication No. 500, and to the extent not
inconsistent  therewith, to the laws of
[state of confirming finan -
cial ingtitution, if any, otherwise state of issuing
financial institution].

6. If this credit expires during an interruption of
business of this financia ingtitution as described in
Article 17 of the UCP, the financia institution specif-
ically agrees to effect payment if this credit is drawn
against within 30 days after the resumption of our
business.

Sincerely,

[Issuing financial institution]
(f) The following format shall be used by the financia

institution to confirm an ILC:

[Confirming Financial Institution’s Letterhead or

Name and Address|
(Date)
Our Letter of Credit Advice Number
Beneficiary: [U.S Government agency]

Issuing Financial Institution:
Issuing Financial Institution’sLC No.:

Gentlemen:
1. We hereby confirm the above indicated Letter
of Credit, the origina of which is attached, issued by
[name of issuing financial institution] for
drawings of up to United States dollars
/US. $ and expiring with our
close of business on [the expiration
date], or any automatically extended expiration date.
2. Draft(s) drawn under the Letter of Credit and
this Confirmation are payable at our office located at

3. We hereby undertake to honor sight draft(s)
drawn under and presented with the Letter of Credit
and this Confirmation at our offices as specified
herein.

4. [This paragraph is omitted if used as a bid
guarantee, and subsequent paragraphs are renum -
bered.] Itisacondition of this confirmation that it be
deemed automatically extended without amendment
for one year from the expiration date hereof, or any
automatically extended expiration date, unless:

(a) Atleast 60 days prior to any such expiration
date, we shall notify the Contracting Officer, or the
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transferee and the issuing financial institution, by reg-
istered mail or other receipted means of delivery, that
we elect not to consider this confirmation extended
for any such additional period; or

(b) The issuing financial institution shall have
exercised its right to notify you or the transferee, the
account party, and ourselves, of its election not to
extend the expiration date of the Letter of Credit.

5. This confirmation is subject to the Uniform
Customs and Practice (UCP) for Documentary
Credits, 1993 Revision, International Chamber of
Commerce Publication No. 500, and to the extent not
inconsistent therewith, to the laws of [state
of confirming financial institution].

6. If this confirmation expires during an interrup-
tion of business of this financia institution as
described in Article 17 of the UCP, we specifically
agree to effect payment if this credit is drawn against
within 30 days after the resumption of our business.
Sincerely,

[Confirming financial institution]
(9) The following format shall be used by the
Contracting Officer for asight draft to draw on the L etter of
Credit:

SIGHT DRAFT

[City, State]
(Date)
[Name and address of financial institution]
Pay to the order of [Beneficiary
Agency] the sum of United States
$ . This draft is drawn under
Irrevocable Letter of Credit No.

[Beneficiary Agency]

[By]
(End of clause)

52.228-15 Performance and Payment Bonds—
Construction.
As prescribed in 28.102-3(a), insert a clause substan-
tially asfollows:

PERFORMANCE AND PAYMENT BONDS—CONSTRUCTION
(Jury 2000)

(a) Definitions. As used in this clause—
“Original contract price” means the award price of the
contract; or, for requirements contracts, the price payable
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for the estimated total quantity; or, for indefinite-quantity
contracts, the price payable for the specified minimum
quantity. Original contract price does not include the price
of any options, except those options exercised at the time of
contract award.

(b) Amount of required bonds. Unless the resulting con-
tract price is $100,000 or less, the successful offeror shall
furnish performance and payment bonds to the Contracting
Officer asfollows:

(1) Performance bonds (Standard Form 25). The
penal amount of performance bonds at the time of contract
award shall be 100 percent of the original contract price.

(2) Payment Bonds (Standard Form 25-A). The penal
amount of payment bonds at the time of contract award shall
be 100 percent of the original contract price.

(3) Additional bond protection. (i) The Government
may require additional performance and payment bond pro-
tection if the contract price is increased. The increase in
protection generally will equal 100 percent of the increase
in contract price.

(i) The Government may secure the additional
protection by directing the Contractor to increase the penal
amount of the existing bond or to obtain an additional bond.

(c) Furnishing executed bonds. The Contractor shall fur-
nish al executed bonds, including any necessary
reinsurance agreements, to the Contracting Officer, within
the time period specified in the Bid Guarantee provision of
the solicitation, or otherwise specified by the Contracting
Officer, but in any event, before starting work.

(d) Surety or other security for bonds. The bonds shall
be in the form of firm commitment, supported by corporate
sureties whose names appear on the list contained in
Treasury Department Circular 570, individual sureties, or
by other acceptable security such as postal money order,
certified check, cashier’s check, irrevocable letter of credit,
or, in accordance with Treasury Department regulations,
certain bonds or notes of the United States. Treasury
Circular 570 is published in the Federal Register or may be
obtained from the:

U.S. Department of Treasury

Financial Management Service

Surety Bond Branch

401 14th Street, NW, 2nd Floor, West Wing
Washington, DC 20227.

(e) Notice of subcontractor waiver of protection (40
U.SC. 270b(c). Any waiver of the right to sue on the pay-
ment bond is void unless it is in writing, signed by the
person whose right is waived, and executed after such per-
son has first furnished labor or material for use in the
performance of the contract.

(End of clause)




FAC 97-19 JULY 26, 2000

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

52.229-2

52.228-16 Performance and Payment Bonds—Other
Than Construction.
As prescribed in 28.103-4, insert aclause substantially as
follows:

PERFORMANCE AND PAYMENT BONDS—OTHER THAN
ConsTRUCTION (JuLy 2000)

(a) Definitions. Asused in this clause—

“Original contract price” means the award price of the
contract or, for requirements contracts, the price payable for
the estimated quantity; or, for indefinite-quantity contracts,
the price payable for the specified minimum quantity.
Original contract price does not include the price of any
options, except those options exercised at the time of con-
tract award.

(b) The Contractor shal furnish a performance bond
(Standard Form 1418) for the protection of the Government
in an amount equal to percent of the original con-
tract price and a payment bond (Standard Form 1416) in an
amount equal to percent of the original contract price.

(c) The Contractor shall furnish all executed bonds,
including any necessary reinsurance agreements, to the
Contracting Officer, within days, but in any
event, before starting work.

(d) The Government may require additional performance
and payment bond protection if the contract price is
increased. The Government may secure the additional pro-
tection by directing the Contractor to increase the penal
amount of the existing bonds or to obtain additional bonds.

(e) The bonds shall be in the form of firm commitment,
supported by corporate sureties whose names appear on the
list contained in Treasury Department Circular 570, individ-
ual sureties, or by other acceptable security such as postal
money order, certified check, cashier's check, irrevocable
letter of credit, or, in accordance with Treasury Department
regulations, certain bonds or notes of the United States.
Treasury Circular 570 is published in the Federal Register,
or may be obtained from the:

U.S. Department of Treasury

Financial Management Service

Surety Bond Branch

401 14th Street, NW, 2nd Floor, West Wing
Washington, DC 20227

(End of clause)

Alternate | (July 2000). As prescribed in 28.103-4, sub-
stitute the following paragraphs (b) and (d) for paragraphs
(b) and (d) of the basic clause:

(b) The Contractor shall furnish a performance bond

(Standard Form 1418) for the protection of the Government

in an amount equal to percent of the original con-
tract price.

(d) The Government may require additional perfor-
mance bond protection if the contract price is increased.
The Government may secure the additional protection by
directing the Contractor to increase the penal amount of the
existing bond or to obtain an additional bond.

52.229-1 Stateand Local Taxes.

As prescribed in 29.401-1, insert the following clause in
solicitations and contracts for leased equipment, when a
fixed-price indefinite-delivery contract is contemplated, the
contract will be performed wholly or partly within the United
States, its possessions, or Puerto Rico, and the place or places
of delivery are not known at the time of contracting:

STATE AND LocAL TAXES (APR 1984)

Notwithstanding the terms of the Federal, State, and Local
Taxes clause, the contract price excludes all State and local
taxes levied on or measured by the contract or sales price of
the services or completed supplies furnished under this con-
tract. The Contractor shall state separately on its invoices
taxes excluded from the contract price, and the Government
agrees either to pay the amount of the taxes to the Contractor
or provide evidence necessary to sustain an exemption.

(End of clause)

52.229-2 North Carolina Stateand L ocal Salesand Use
Tax.
As prescribed in 29.401-2, insert the following clause in
solicitations and contracts for construction to be performed
in North Carolina

NORTH CAROLINA STATE AND LocAL SALES AND UsSE TAX
(APrR 1984)

(a) “Materias,” as used in this clause, means building
materials, supplies, fixtures, and equipment that become a
part of or are annexed to any building or structure erected,
altered, or repaired under this contract.

(b) If this is a fixed-price contract, the contract price
includes North Carolina State and local sales and use taxes
to be paid on materials, notwithstanding any other provision
of this contract. If thisis a cost-reimbursement contract, any
North Carolina State and local sales and use taxes paid by
the Contractor on materials shall constitute an allowable
cost under this contract.

(c) At the time specified in paragraph (d) of this section,
the Contractor shall furnish the Contracting Officer certified
statements setting forth the cost of the materials purchased
from each vendor and the amount of North Carolina State
and local sales and use taxes paid. In the event the
Contractor makes several purchases from the same vendor,
the certified statement shall indicate the invoice humbers,
the inclusive dates of the invoices, the total amount of the

52-181



52.229-3

FEDERALACQUISITION REGULATION

invoices, and the North Carolina State and local sales and
use taxes paid. The statement shall also include the cost of
any tangible personal property withdrawn from the
Contractor’s warehouse stock and the amount of North
Carolina State and local sales or use tax paid on this prop-
erty by the Contractor. Any local sales or use taxes included
in the Contractor’s statements must be shown separately
from the State sales or use taxes. The Contractor shall fur-
nish any additional information the Commissioner of
Revenue of the State of North Carolina may require to sub-
stantiate a refund claim for sales or use taxes. The
Contractor shall also obtain and furnish to the Contracting
Officer similar certified statements by its subcontractors.
(d) If this contract is completed before the next October 1,
the certified statements to be furnished pursuant to paragraph
(c) above shal be submitted within 60 days after completion.
If this contract is not completed before the next October 1, the
certified statements shall be submitted on or before
November 30 of each year and shall cover taxes paid during
the 12-month period that ended the preceding September 30.
(e) The certified statements to be furnished pursuant to
paragraph (c) above shall be in the following form:

| hereby certify that during the period to
[insert dates], _ [insert name of Contractor or subcon -
tractor] paid North Carolina State and local sales and use
taxes aggregating $ (State) and $ (local),
with respect to building materials, supplies, fixtures, and
equipment that have become a part of or annexed to a build-
ing or structure erected, altered, or repaired by
[insert name of Contractor or subcontractor] for the United
States of America, and that the vendors from whom the
property was purchased, the dates and numbers of the
invoices covering the purchases, the total amount of the
invoices of each vendor, the North Carolina State and local
sales and use taxes paid on the property (shown separately),
and the cost of property withdrawn from warehouse stock
and North Carolina State and local sales or use taxes paid on
this property are as set forth in the attachments.

(End of clause)

Alternate | (Apr 1984). If the requirement is for vessel
repair to be performed in North Carolina, substitute the fol-
lowing paragraph (a) for paragraph (a) of the basic clause:

(a) “Materias,” as used in this clause, means materials,
supplies, fixtures, and equipment that become a part of or are
annexed to any vessel atered or repaired under this contract.

52.229-3 Federal, State, and Local Taxes.
As prescribed in 29.401-3, insert the following clause:
FEDERAL, STATE, AND LOCAL TAXES (JAN 1991)

(a) “Contract date,” as used in this clause, meansthe date
set for bid opening or, if this is a negotiated contract or a

52-182 (FAC 97-19)

maodification, the effective date of this contract or modifica
tion.

“All applicable Federal, State, and local taxes and
duties,” as used in this clause, means all taxes and duties, in
effect on the contract date, that the taxing authority is
imposing and collecting on the transactions or property cov-
ered by this contract.

“After-imposed Federal tax,” as used in this clause,
means any new or increased Federal excise tax or duty, or
tax that was exempted or excluded on the contract date but
whose exemption was later revoked or reduced during the
contract period, on the transactions or property covered by
this contract that the Contractor is required to pay or bear as
the result of legidative, judicial, or administrative action
taking effect after the contract date. It does not include
socia security tax or other employment taxes.

“After-relieved Federal tax,” as used in this clause,
means any amount of Federal excise tax or duty, except
socia security or other employment taxes, that would oth-
erwise have been payable on the transactions or property
covered by this contract, but which the Contractor is not
required to pay or bear, or for which the Contractor obtains
arefund or drawback, asthe result of legidative, judicial, or
administrative action taking effect after the contract date.

(b) The contract price includes all applicable Federal,
State, and local taxes and duties.

(c) The contract price shall beincreased by the amount of
any after-imposed Federal tax, provided the Contractor war-
rants in writing that no amount for such newly imposed
Federal excise tax or duty or rate increase was included in
the contract price, as a contingency reserve or otherwise.

(d) The contract price shall be decreased by the amount
of any after-relieved Federa tax.

(e) The contract price shall be decreased by the amount
of any Federal excise tax or duty, except socia security or
other employment taxes, that the Contractor is required to
pay or bear, or does not obtain a refund of, through the
Contractor’s fault, negligence, or failure to follow instruc-
tions of the Contracting Officer.

(f) No adjustment shall be made in the contract price
under this clause unless the amount of the adjustment
exceeds $250.

(g) The Contractor shall promptly notify the Contracting
Officer of all matters relating to any Federal excise tax or
duty that reasonably may be expected to result in either an
increase or decrease in the contract price and shall take
appropriate action as the Contracting Officer directs.

(h) The Government shall, without liability, furnish evi-
dence appropriate to establish exemption from any Federal,
State, or local tax when the Contractor requests such evi-
dence and a reasonable basis exists to sustain the
exemption.

(End of clause)
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(b) Express warranties. The Federal Acquisition
Streamlining Act of 1994 (41 U.S.C. 264 note) requires con-
tracting officers to take advantage of commercia
warranties. To the maximum extent practicable, solicita-
tionsfor commercial items shall require offerorsto offer the
Government at least the same warranty terms, including
offers of extended warranties, offered to the general public
in customary commercial practice. Solicitations may spec-
ify minimum warranty terms, such as minimum duration,
appropriate for the Government’s intended use of the item.

(1) Any express warranty the Government intends to
rely upon must meet the needs of the Government. The con-
tracting officer should analyze any commercial warranty to
determine if—

(i) The warranty is adequate to protect the needs
of the Government, e.g., items covered by the warranty and
length of warranty;

(if) The terms allow the Government effective
postaward administration of the warranty to include the
identification of warranted items, procedures for the return
of warranted items to the contractor for repair or replace-
ment, and collection of product performance information;
and

(iii) Thewarranty is cost-effective.

(2) In some markets, it may be customary commer-
cial practice for contractors to exclude or limit the implied
warranties contained in 52.212-4 in the provisions of an
express warranty. In such cases, the contracting officer
shall ensure that the express warranty providesfor the repair
or replacement of defective items discovered within a rea-
sonable period of time after acceptance.

(3) Express warranties shall be included in the con-
tract by addendum (see 12.302).

Subpart 12.5—Applicability of Certain Laws
to the Acquisition of Commercial Items

12,500 Scope of subpart.

As required by Section 34 of the Office of Federa
Procurement Policy Act (41 U.S.C. 430), this subpart lists
provisions of lawsthat are not applicable to contracts for the
acquisition of commercial items, or are not applicable to
subcontracts, at any tier, for the acquisition of acommercial
item. This subpart aso lists provisions of law that have
been amended to eliminate or modify their applicability to
either contracts or subcontracts for the acquisition of com-
mercial items.

12501 Applicability.

(@) Thissubpart appliesto any contract or subcontract at
any tier for the acquisition of commercial items.

(b) Nothing in this subpart shall be construed to autho-
rize the waiver of any provision of law with respect to any

subcontract if the prime contractor is reselling or distribut-
ing commercial items of another contractor without adding
value. Thislimitation isintended to preclude establishment
of unusua contractual arrangements solely for the purpose
of Government sales.

(c) For purposes of this subpart, contractors awarded
subcontracts under Subpart 19.8, Contracting with the
Small Business Administration (the 8(a) Program), shall be
considered prime contractors.

12502 Procedures.

(8 The FAR prescription for the provision or clause for
each of the laws listed in 12.503 has been revised in the
appropriate part to reflect its proper application to prime
contracts for the acquisition of commercial items.

(b) For subcontracts for the acquisition of commercial
items or commercial components, the clauses at 52.212-5,
Contract Terms and Conditions Required to Implement
Statutes or Executive Orders—Commercia Items, and
52.244-6, Subcontracts for Commercia Items and
Commercial Components, reflect the applicability of the
laws listed in 12.504 by identifying the only provisions and
clauses that are required to be included in a subcontract at
any tier for the acquisition of commercial items or commer-
cial components.

12,503 Applicability of certain laws to Executive
agency contracts for the acquisition of commercial
items.

(@) The following laws are not applicable to executive
agency contracts for the acquisition of commercial items:

(1) 41 U.SC. 43, Walsh-Healey Act (see Subpart
22.6).

(2) 41 USC. 254(a) and 10 U.S.C. 2306(b),
Contingent Fees (see 3.404).

(3) 41 U.S.C. 416(8)(6), Minimum Response Time
for Offers under Office of Federal Procurement Policy Act
(see 5.203).

(4) 41 U.S.C. 701, et seq., Drug-Free Workplace Act
of 1988 (see 23.501).

(b) Certain requirements of the following laws are not
applicable to executive agency contracts for the acquisition
of commercial items:

(1) 40 U.S.C. 327 et seq., Requirement for a certifi-
cate and clause under the Contract Work Hours and Safety
Standards Act (see 22.305).

(2) 41 U.S.C. 57(a) and (b), and 58, Requirement for
a clause and certain other requirements related to the Anti-
Kickback Act of 1986 (see 3.502).

(3) 49 U.S.C. 40118, Requirement for aclause under |
the Fly American provisions (see 47.405).
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(c) The applicability of the following laws have been
modified in regards to Executive agency contracts for the
acquisition of commercial items:

(1) 41 U.S.C. 253g and 10 U.S.C. 2402, Prohibition
on Limiting Subcontractor Direct Sales to the United States
(see 3.503).

(2) 41 U.S.C. 254(d) and 10 U.S.C. 23063, Truthin
Negotiations Act (see 15.403).

(3) 41 U.S.C. 422, Cost Accounting Standards (48
CFR chapter 99) (see 12.214).

12.504 Applicability of certain laws to subcontracts for
the acquisition of commercial items.

(@) The following laws are not applicable to subcon-
tracts at any tier for the acquisition of commercial items or
commercial components at any tier:

(1) 15 U.S.C. 644(d), Requirements relative to labor
surplus areas under the Small Business Act (see Subpart
19.2).

(2) 31 U.SC. 1352, Limitation on Payments to
Influence Certain Federal Transactions (see Subpart 3.8).

(3) 41 U.SC. 43, Walsh-Healey Act (see Subpart
22.6).

(4) 41 U.S.C. 253d, Validation of Proprietary Data
Restrictions (see Subpart 27.4).

(5) 41 USC. 254(@ and 10 U.S.C. 2306(b),
Contingent Fees (see Subpart 3.4).

(6) 41 U.S.C. 254d(c) and 10 U.S.C. 2313(c),
Examination of Records of Contractor, when a subcontrac-
tor is not required to provide cost or pricing data (see
15.209(b)).

| (7) 41 U.S.C. 416(a)(6), Minimum Response Time
for Offers under Office of Federal Procurement Policy Act
(see Subpart 5.2).

(8) 41 U.S.C. 418a, Rights in Technical Data (see
Subpart 27.4).

(9) 41 U.S.C. 701, et seq., Drug-Free Workplace Act
of 1988 (see Subpart 23.5).

(10) 46 U.S.C. 1241(b), Transportation in American
Vessels of Government Personnel and Certain Cargo (see
Subpart 47.5)(inapplicability effective May 1, 1996).

(11) 49 U.S.C. 40118, Fly American provisions (see
Subpart 47.4).

(b) The requirements for a certificate and clause under
the Contract Work Hours and Safety Standards Act, 40
U.S.C. 327, et seq., (see Subpart 22.3) are not applicable to
subcontracts at any tier for the acquisition of commercial
items or commercial components.

(c) The applicability of the following laws has been
modified in regards to subcontracts at any tier for the acqui-
sition of commercia items or commercial components:
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(1) 41 U.S.C. 253g and 10 U.S.C. 2402, Prohihition
on Limiting Subcontractor Direct Salesto the United States
(see Subpart 3.5).

(2) 41 U.S.C. 254(d) and 10 U.S.C. 23064, Truthin
Negotiations Act (see Subpart 15.4).

(3) 41 U.S.C. 422, Cost Accounting Standards (48
CFR chapter 99) (see 12.214).

Subpart 12.6—Streamlined Proceduresfor
Evaluation and Solicitation for Commercial
ltems

12.601 General.

This subpart provides optional proceduresfor (a) stream-
lined evaluation of offers for commercia items; and (b)
streamlined solicitation of offers for commercia items for
use where appropriate. These procedures are intended to
simplify the process of preparing and issuing solicitations,
and evaluating offers for commercial items consistent with
customary commercial practices.

12.602 Streamlined evaluation of offers.

(&) When evaluation factors are used, the contracting
officer may insert a provision substantialy the same as the
provision at 52.212-2, Evaluation—Commercia Items, in
solicitations for commercial items or comply with the pro-
cedures in 13.106 if the acquisition is being made using
simplified acquisition procedures. When the provision at
52.212-2 is used, paragraph (@) of the provision shall be tai-
lored to the specific acquisition to describe the evaluation
factors and relative importance of those factors. However,
when using the simplified acquisition proceduresin Part 13,
contracting officers are not required to describe the relative
importance of evaluation factors.

(b) Offersshall be evaluated in accordance with the cri-
teria contained in the solicitation. For many commercial
items, the criteria need not be more detailed than technical
(capability of the item offered to meet the agency need),
price and past performance. Technical capability may be
evaluated by how well the proposed products meet the
Government requirement instead of predetermined subfac-
tors. Solicitations for commercia items do not have to
contain subfactors for technical capability when the solici-
tation adequately describes the item's intended use. A
technical evaluation would normally include examination of
such things as product literature, product samples (if
requested), technical features and warranty provisions. Past
performance shall be evaluated in accordance with the pro-
cedures in 13.106 or Subpart 15.3, as applicable. The
contracting officer shall ensure the instructions provided in
the provision at 52.212-1, Instructions to Offerors—
Commercial Items, and the evaluation criteria provided in
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Government upon acceptance, regardless of when or
where the Government takes physical possession.

(o) Warranty. The Contractor warrants and implies
that the items delivered hereunder are merchantable and
fit for use for the particular purpose described in this con-
tract.

(p) Limitation of liability. Except as otherwise pro-
vided by an express or implied warranty, the Contractor
will not be liable to the Government for consequential
damages resulting from any defect or deficiencies in
accepted items.

(g) Other compliances. The Contractor shall comply
with all applicable Federal, State and local laws, execu-
tive orders, rules and regulations applicable to its
performance under this contract.

(r) Compliance with laws unique to Government con -
tracts. The Contractor agrees to comply with 31 U.S.C.
1352 relating to limitations on the use of appropriated
funds to influence certain Federal contracts; 18 U.S.C.
431 relating to officials not to benefit; 40 U.S.C. 327, et
seq., Contract Work Hours and Safety Standards Act; 41
U.S.C. 51-58, Anti-Kickback Act of 1986; 41 U.S.C. 265
and 10 U.S.C. 2409 relating to whistleblower protections;
49 U.S.C. 40118, Fly American; and 41 U.S.C. 423 relat-
ing to procurement integrity.

(s) Order of precedence. Any inconsistenciesin this
solicitation or contract shall be resolved by giving prece-
dence in the following order:

(1) The schedule of supplies/services.

(2) The Assignments, Disputes, Payments, Invoice,
Other Compliances, and Compliance with Laws Unique
to Government Contracts paragraphs of this clause.

(3) Theclause at 52.212-5.

(4) Addendato this solicitation or contract, includ-
ing any license agreements for computer software.

(5) Solicitation provisionsif thisis a solicitation.

(6) Other paragraphs of this clause.

(7) The Standard Form 1449.

(8) Other documents, exhibits, and attachments.

(9) The specification.

(End of clause)

52.212-5 Contract Terms and Conditions Required
to Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following
clause:

CoNTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
ComMERCIAL ITEMS (Auc 2000)

(8 The Contractor shall comply with the following
FAR clauses, which are incorporated in this contract by
reference, to implement provisions of law or executive
orders applicable to acquisitions of commercial items:

(1) 52.222-3, Convict Labor (E.O. 11755).
(2) 52.233-3, Protest after Award (31 U.S.C. 3553).

(b) The Contractor shall comply with the FAR clauses
in this paragraph (b) which the contracting officer has
indicated as being incorporated in this contract by refer-
ence to implement provisions of law or executive orders
applicable to acquisitions of commercial items or compo-
nents:

[Contracting Officer shall check as appropriate.]

_ (1) 52.203-6, Restrictions on Subcontractor
Sales to the Government, with Alternate |
(41 U.S.C. 253g and 10 U.S.C. 2402).

_ (2) 52.219-3, Notice of Total HUBZone Small
Business Set-Aside (Jan 1999).

___ (3)52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (Jan 1999)
(if the offeror elects to waive the preference, it
shall so indicatein its offer).

_ (H(i) 52.219-5, Very Small Business Set-Aside
(Pub. L. 103-403, section 304, Small Business
Reauthorization and Amendments Act of 1994).

(ii) Alternate | to 52.219-5.

_ (iii) Alternatell to 52.219-5.

____(5) 52.219-8, Utilization of Small Business
Concerns (15 U.S.C. 637 (d)(2) and (3)).

____(6) 52.219-9, Smal Business Subcontracting
Plan (15 U.S.C. 637(d)(4)).

_ (7) 52.219-14, Limitations on Subcontracting
(15 U.S.C. 637(8)(14)).

___ (8)(i) 52.219-23, Notice of Price Evauation
Adjustment for Small Disadvantaged Business
Concerns (Pub. L. 103-355, section 7102, and 10
U.S.C. 2323) (if the offeror elects to waive the
adjustment, it shall so indicate in its offer).

(ii)__ Alternate| of 52.219-23.

___(9) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and
Reporting (Pub. L. 103-355, section 7102, and 10
U.S.C. 2323).

_ (10) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting
(Pub. L. 103-355, section 7102, and 10 U.S.C.
2323).

_(11) 52.222-21, Prohibition of Segregated Facilities
(Feb 1999)

__(12) 52.222-26, Equal Opportunity (E.O. 11246).

_ (13) 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietnam Era (38
U.S.C. 4212).

52-43
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_ (14) 52.222-36, Affirmative Action for Workers
with Disabilities (29 U.S.C. 793).

__(15) 52.222-37, Employment Reports on Disabled
Veterans and Veterans of the Vietnam Era (38
U.S.C. 4212).

___ (16)(i) 52.223-9, Estimate of Percentage of
Recovered Material Content for EPA-Designated
Products (42 U.S.C. 6962(c)(3)(A)(ii)).

. (ii) Alternate | of 52.223-9 (42 U.S.C.
6962(i)(2)(C)).

_ (17) 52.225-1, Buy American Act—Balance of
Payments Program—Supplies (41 U.S.C. 10a -
10d).

___ (18)(i) 52.225-3, Buy American Act—North
American Free Trade Agreement—Israeli Trade
Act—Balance of Payments Program (41 U.S.C.
10a - 10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112
note).

(i) Alternate | of 52.225-3.

(i) Alternate Il of 52.225-3.

_ (19) 52.225-5, Trade Agreements (19 U.S.C.
2501, et seg., 19 U.S.C. 3301 note).

__(20) 52.225-13, Restriction on Certain Foreign
Purchases (E.O. 12722, 12724, 13059, 13067,
13121, and 13129).

_ (21) 52.225-15, Sanctioned European Union
Country End Products (E.O. 12849).

_ (220 52.225-16, Sanctioned European Union
Country Services (E.O. 12849).

_ (23) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (31
U.S.C. 3332).

_ (24) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central  Contractor
Registration (31 U.S.C. 3332).

__(25) 52.232-36, Payment by Third Party (31 U.S.C.
3332).

___ (26) 52.239-1, Privacy or Security Safeguards
(5 U.S.C. 5524).

___(2n(i) 52.247-64, Preference for Privately
Owned U.S.-Flag Commercial Vessels (46 U.S.C.
1241).

__ (i) Alternate | of 52.247-64.

(c) The Contractor shall comply with the FAR clauses
in this paragraph (c), applicable to commercial services,
which the Contracting Officer has indicated as being
incorporated in this contract by reference to implement
provisions of law or executive orders applicable to acqui-
sitions of commercial items or components:

[Contracting Officer check as appropriate.]

_ (1) 52.222-41, Service Contract Act of 1965, As

Amended (41 U.S.C. 351, et seq.).
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_ (2) 52.222-42, Statement of Equivalent Rates
for Federal Hires (29 U.S.C. 206 and 41 U.S.C.
351, et seq.).

() 52.222-43, Fair Labor Standards Act and
Service Contract Act—Price Adjustment
(Multiple Y ear and Option Contracts) (29 U.S.C.
206 and 41 U.S.C. 351, et seq.).

(4 52.222-44, Fair Labor Standards Act and
Service Contract Act—Price Adjustment
(29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

_ (5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant
to Predecessor Contractor Collective Bargaining
Agreement (CBA) (41 U.S.C. 351, et seq.).

____ (B) 52.222-50, Nondisplacement of Qualified
Workers (Executive Order 12933).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this para-
graph (d) if this contract was awarded using other than
sedled hid, is in excess of the simplified acquisition
threshold, and does not contain the clause at 52.215-2,
Audit and Records—Negotiation.

(1) The Comptroller General of the United States,
or an authorized representative of the Comptroller
General, shall have access to and right to examine any of
the Contractor’'s directly pertinent records involving
transactions related to this contract.

(2) The Contractor shall make available at its offices
at al reasonable times the records, materials, and other evi-
dence for examination, audit, or reproduction, until 3 years
after final payment under this contract or for any shorter
period specified in FAR Subpart 4.7, Contractor Records
Retention, of the other clauses of this contract. If this con-
tract is completely or partially terminated, the records
relating to the work terminated shall be made available for
3 years after any resulting final termination settlement.
Records relating to appeals under the disputes clause or to
litigation or the settlement of claims arising under or relat-
ing to this contract shall be made available until such
appedls, litigation, or claims are finally resolved.

(3) Asused in this clause, records include books,
documents, accounting procedures and practices, and
other data, regardless of type and regardless of form. This
does not require the Contractor to create or maintain any
record that the Contractor does not maintain in the ordi-
nary course of business or pursuant to a provision of law.

(e) Notwithstanding the requirements of the clausesin
paragraphs (a), (b), (c) or (d) of this clause, the Contractor
is not required to include any FAR clause, other than
those listed below (and as may be required by an addenda
to this paragraph to establish the reasonableness of prices
under Part 15), in a subcontract for commercial items or
commercial components—
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(1) 52.222-26, Equal Opportunity (E.O. 11246);

(2) 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietnam Era (38 U.S.C. 4212);

(3) 52.222-36, Affirmative Action for Workers with
| Disabilities (29 U.S.C. 793);

(4) 52.247-64, Preference for Privately-Owned
U.S. Flag Commercial Vessels (46 U.S.C. 1241) (flow
down not required for subcontracts awarded beginning
May 1, 1996); and

(5) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

(End of clause)

Alternate | (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate
paragraph (€) as paragraph (d), and revise the reference to
“paragraphs (a), (b), (c), or (d) of thisclause” in the redes-
ignated paragraph (d) to read “paragraphs (a), (b), and (c)
of this clause”.

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAsT PAYMENT PrROCEDURE (FEB 1998)

(@) General. The Government will pay invoices based
on the Contractor's delivery to a post office or common
carrier (or, if shipped by other means, to the point of first
receipt by the Government).

(b) Responsibility for supplies. (1) Title to the sup-
plies passes to the Government upon delivery to—

(i) A post office or common carrier for shipment
to the specific destination; or

(ii) The point of first receipt by the Government,
if shipment is by means other than Postal Service or com-
mon carrier.

(2) Notwithstanding any other provision of the con-
tract, order, or blanket purchase agreement, the
Contractor shall—

(i) Assume all responsibility and risk of loss for
supplies not received at destination, damaged in transit, or
not conforming to purchase requirements; and

(ii) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do
so by the Contracting Officer within 180 days from the
date title to the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means,
the point of first receipt by the Government), the
Contractor shall—

(i) Prepare aninvoice as provided in this con-
tract, order, or blanket purchase agreement; and

(ii) Display prominently on the invoice "FAST
PAY."

(2) If the purchase price excludes the cost of trans-
portation, the Contractor shall enter the prepaid shipping
cost on the invoice as a separate item. The Contractor
shall not include the cost of parcel post insurance. |If
transportation charges are stated separately on the
invoice, the Contractor shall retain related paid freight
bills or other transportation billings paid separately for a
period of 3 years and shall furnish the bills to the
Government upon request.

(3) If this contract, order, or blanket purchase
agreement requires the preparation of areceiving report,
the Contractor shall prepare the receiving report on the
prescribed form or, alternatively, shall include the follow-
ing information on the invoice, in addition to that required
in paragraph (c)(1) of this clause:

(i) A statement in prominent letters "NO
RECEIVING REPORT PREPARED."
(ii) Shipment number.
(iii) Mode of shipment.
(iv) Atlineitem level—
(A) National stock number and/or manufac-
turer's part number;
(B) Unit of measure;
(C) Ship-To Point;
(D) Mark-For Point, if in the contract; and
(E) FEDSTRIP/MILSTRIP document num-
ber, if in the contract.

(4) If this contract, order, or blanket purchase agree-
ment does not require preparation of areceiving report on a
prescribed form, the Contractor shall include on the invoice
the following information at the line item level, in addition
to that required in paragraph (c)(1) of this clause:

(i) Ship-To Point.

(ii) Mark-For Point.

(iii) FEDSTRIP/MILSTRIP document number,
if in the contract.

(5) Where areceiving report isnot required, the
Contractor shall include a copy of theinvoicein each
shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) Fast pay container identification. The Contractor
shall mark all outer shipping containers "FAST PAY."

(End of clause)
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52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following
clause:

INvoIcEs (APR 1984)

The Contractor’s invoices must be submitted before
payment can be made. The Contractor will be paid on the
basis of the invoice, which must state—

(a) The starting and ending dates of the subscription
delivery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in
effect upon receipt of payment.

(End of clause)

52.213-3 Noticeto Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NoTICE TO SUPPLIER (APR 1984)

Thisisafirm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule.
Submit invoices to the Contracting Officer. If you cannot
perform in exact accordance with this order, WITHHOLD
PErRFORMANCE, and notify the Contracting Officer immedi-
ately, giving your quotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified
Acquisitions (Other Than Commercial Items).
Asprescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS (OTHER
THAN CoMMERCIAL ITEMS) (JuLy 2000)

(8 The Contractor shall comply with the following
Federal Acquisition Regulation (FAR) clauses that are
incorporated by reference:

(1) The clauseslisted below implement provisions of
law or Executive order:

(i) 52.222-3, Convict Labor (Auc 1996) (E.O.
11755).

(if) 52.225-13, Restrictions on Certain Foreign
Purchases (July 2000) (E.O.’s 12722, 12724, 13059, 13067,
13121, and 13129).

(iii) 52.233-3, Protest After Award (Auc 1996)
(31 U.S.C. 3553).

(2) Listed below are additional clauses that apply:

(i) 52.232-1, Payments (APRr 1984).

(ii) 52.232-8, Discounts for Prompt Payment
(May 1997).

(iii) 52.232-11, Extras (APR 1984).

52-44.2 (FAC 97-19)

(iv) 52.232-25, Prompt Payment (JuN 1997).

(v) 52.233-1, Disputes (Dec 1998).

(vi) 52.244-6, Subcontracts for Commercial Items
and Commercial Components (Oct 1998).

(vii) 52.253-1, Computer Generated Forms (JaN
1991).

(b) The Contractor shall comply with thefollowing FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauseslisted below implement provisions of
law or Executive order:

(i) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States).

(ii) 52.222-26, Equal Opportunity (FEe 1999)
(E.O. 11246) (Appliesto contracts over $10,000).

(iii) 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietham Era (Apr 1998) (38
U.S.C. 4212) (Applies to contracts over $10,000).

(iv) 52.222-36, Affirmative Action for Workers
with Disabilities (Jun 1998) (29 U.S.C. 793) (Applies to
contracts over $10,000).

(v) 52.222-37, Employment Reports on
Disabled Veterans and V eterans of the Vietnam Era (JAN
1999) (38 U.S.C. 4212) (Applies to contracts over
$10,000).

(vi) 52.222-41, Service Contract Act of 1965, As
Amended (MAY 1989) (41 U.S.C. 351, et seq.) (Appliesto
service contracts over $2,500).

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (Apr 1998) (E.O. 12856) (Applies to
services performed on Federa facilities).

(viii) 52.225-1, Buy American Act—Balance of
Payments Program—Supplies (Fes 2000) (41 U.S.C. 10a -
10d) (Applies to contracts for supplies, and to contracts for
servicesinvolving the furnishing of supplies, for use within
the United States if the value of the supply contract or sup-
ply portion of a service contract exceeds the micro-purchase
threshold and the acquisition—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(ix) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (May 1999).
(Applies when the payment will be made by electronic
funds transfer (EFT) and the payment office uses the
Central Contractor Registration (CCR) database as its
source of EFT information.)

(X) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration (May
1999). (Applies when the payment will be made by EFT
and the payment office does not use the CCR database asits
source of EFT information.)
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PART 11—DESCRIBING AGENCY NEEDS

Scope of part.
Definitions.
Palicy.

Subpart 11.1—Selecting and Developing Requirements

11.101
11.102
11.103
11.104
11.105
11.106
11.107

Documents
Order of precedence for requirements documents.
Standardization program.
Market acceptance.

Use of brand name or equal purchase descriptions.

Items peculiar to one manufacturer.
Purchase descriptions for service contracts.
Solicitation provision.

Subpart 11.2—Using and M aintaining Requirements

11.201
11.202
11.203
11.204

11.301
11.302
11.303
11.304

Documents
Identification and availability of specifications.
Maintenance of standardization documents.
Customer satisfaction.
Solicitation provisions and contract clauses.

Subpart 11.3—Acceptable M aterial
Definitions.
Policy.

Specia requirements for printing and writing paper.

Contract clause.

Subpart 11.4—Delivery or Performance Schedules

11.401
11.402
11.403
11.404

11.500
11.501
11.502
11.503

11.600
11.601
11.602
11.603
11.604

11.701
11.702
11.703

General.

Factors to consider in establishing schedules.
Supplies or services.

Contract clauses.

Subpart 11.5—L iquidated Damages
Scope.
Policy.
Procedures.
Contract clauses.

Subpart 11.6—Prioritiesand Allocations
Scope of subpart.

Definitions.

General.

Procedures.

Solicitation provision and contract clause.

Subpart 11.7—Variation in Quantity
Supply contracts.
Construction contracts.
Contract clauses.

Subpart 11.8—Testing
11.801 Preaward in-use evaluation.

11.000 Scope of part.
This part prescribes policies and procedures for describ-
ing agency needs.

11.001 Definitions.

As used in this part—

“Reconditioned” means restored to the original hormal
operating condition by readjustments and material replace-
ment.

“Remanufactured” means factory rebuilt to origina
specifications.

11.002 Palicy.

(a) In fulfilling requirements of 10 U.S.C. 2305(a)(1), 10
U.S.C. 2377, 41 U.S.C. 253a(a), and 41 U.S.C. 264b, agen-
cies shall—

(1) Specify needs using market research in a manner
designed to—

(i) Promote full and open competition (see Part 6),
or maximum practicable competition when using simplified
acquisition procedures, with due regard to the nature of the
supplies or services to be acquired; and

(if) Only include restrictive provisions or condi-
tions to the extent necessary to satisfy the needs of the
agency or as authorized by law.

(2) To the maximum extent practicable, ensure that
acquisition officials—

(i) State requirements with respect to an acquisi-
tion of supplies or services in terms of —

(A) Functions to be performed;
(B) Performance required; or
(C) Essentia physical characteristics;

(ii) Define requirements in terms that enable and
encourage offerors to supply commercial items, or, to the
extent that commercial items suitable to meet the agency's
needs are not available, nondevelopmental items, in
response to the agency solicitations;

(iii) Provide offerors of commercial items and non-
developmental items an opportunity to compete in any
acquisition to fill such requirements;

(iv) Require prime contractors and subcontractors
at al tiers under the agency contracts to incorporate com-
mercial items or nondevelopmental items as components of
items supplied to the agency; and

(v) Modify requirements in appropriate cases to
ensure that the requirements can be met by commercia
items or, to the extent that commercial items suitable to
meet the agency's needs are not available, nondevel opmen-
tal items.
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(b) The Metric Conversion Act of 1975, as amended by
the Omnibus Trade and Competitiveness Act of 1988 (15
U.S.C. 2053, et seq.), designates the metric system of mea-
surement as the preferred system of weights and measures
for United States trade and commerce, and it requires that
each agency use the metric system of measurement in its
acquisitions, except to the extent that such use is impracti-
cableor islikely to cause significant inefficiencies or loss of
markets to United States firms. Requiring activities are
responsible for establishing guidance implementing this
policy in formulating their requirements for acquisitions.

(c) To the extent practicable and consistent with Subpart
9.5, potential offerors should be given an opportunity to
comment on agency requirements or to recommend appli-
cation and tailoring of requirements documents and
alternative approaches. Requiring agencies should apply
specifications, standards, and related documentsinitially for
guidance only, making final decisions on the application
and tailoring of these documents as a product of the design
and development process. Requiring agencies should not
dictate detailed design solutions prematurely (see 7.101 and
7.105(8)(8)).

(d) The Resource Conservation and Recovery Act of
1976 (42 U.S.C. 6901, et seq.), Executive Order 12902 of
March 8, 1994, Energy Efficiency and Water Conservation
a Federal Facilities, and Executive Order 13101 of
September 14, 1998, Greening the Government through
Waste Prevention, Recycling, and Federa Acquisition,
establish requirements for the procurement of products con-
taining recovered materials, and environmentally preferable
and energy-efficient products and services. Executive agen-
cies must consider use of recovered materials,
environmentally preferable purchasing criteria developed
by the EPA, and environmental objectives (see 23.703(b))
when—

(1) Developing, reviewing, or revising Federal and
military specifications, product descriptions (including
commercial item descriptions), and standards;

(2) Describing Government requirements for supplies
and services; and

(3) Developing source selection factors.

Subpart 11.1—Selecting and Developing
Requirements Documents

11.101 Order of
documents.
(a) Agencies may select from existing requirements doc-
uments, modify or combine existing requirements
documents, or create new requirements documents to meet

precedence for requirements
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agency needs, consistent with the following order of prece-
dence:

(1) Documents mandated for use by law.

(2) Performance-oriented documents.

(3) Detailed design-oriented documents.

(4) Standards, specifications and related publications
issued by the Government outside the Defense or Federal
series for the non-repetitive acquisition of items.

(b) Agencies should prepare product descriptions to
achieve maximum practicable use of recovered material,
other materias that are environmentally preferable, and
products that are energy-efficient (see Subparts 23.4 and
23.7).

(c) In accordance with OMB Circular A-119, “Federa
Participation in the Development and Use of Voluntary
Consensus Standards and in Conformity Assessment
Activities,” agencies must use voluntary consensus stan-
dards, when they exist, in lieu of Government-unique
standards, except where inconsistent with law or otherwise
impractical. The private sector manages and administers
voluntary consensus standards. Such standards are not man-
dated by law (e.g., industry standards such as SO 9000).

11.102 Standardization program.

Agencies shall select existing requirements documents
or devel op new requirements documents that meet the needs
of the agency in accordance with the guidance contained in
the Federal Standardization Manual, FSPM-0001, and, for
DoD components, DoD 4120.3-M, Defense Standardization
Program Policies and Procedures. The Federal
Standardization Manual may be obtained from the General
Services Administration (see addressin 11.201(d)(1)). DoD
4120.3-M may be obtained from DoD (see address in
11.201(d)(2)).

11.103 Market acceptance.

(a) Section 8002(c) of Pub. L. 103-355 provides that, in
accordance with agency procedures, the head of an agency
may, under appropriate circumstances, require offerors to
demonstrate that the items offered—

(1) Have either—
(i) Achieved commercial market acceptance; or
(i) Been satisfactorily supplied to an agency under
current or recent contracts for the same or similar require-
ments; and
(2) Otherwise meet the item description, specifica-
tions, or other criteria prescribed in the public notice and
solicitation.

(b) Appropriate circumstances may, for example, include
situations where the agency’s minimum need is for an item
that has a demonstrated reliability, performance or product



PART 11—DESCRIBING AGENCY NEEDS

11.404

or proposals will be evaluated with respect to time of deliv-
ery or performance.

(c) If timely delivery or performance is unusually impor-
tant to the Government, liquidated damages clauses may be
used (see Subpart 11.5).

11.402 Factorsto consider in establishing schedules.

(a) Supplies or services. When establishing a contract
delivery or performance schedule, consideration shall be
given to applicable factors such as the—

(1) Urgency of need;

(2) Industry practices,

(3) Market conditions;

(4) Transportation time;

(5) Production time;

(6) Capabilities of small business concerns;

(7) Administrative time for obtaining and evaluating
offers and for awarding contracts;

(8) Time for contractors to comply with any condi-
tions precedent to contract performance; and

(9) Time for the Government to perform its obliga-
tions under the contract; e.g., furnishing Government
property.

(b) Construction. When scheduling the time for comple-
tion of a construction contract, the contracting officer shall
consider applicable factors such as the—

(1) Nature and complexity of the project;

(2) Construction seasons involved;

(3) Required completion date;

(4) Availability of materials and equipment;

(5) Capacity of the contractor to perform; and

(6) Use of multiple completion dates. (In any given
contract, separate completion dates may be established for
separable items of work. When multiple completion dates
are used, requests for extension of time must be evaluated
with respect to each item, and the affected completion dates
modified when appropriate.)

11.403 Suppliesor services.
(a) The contracting officer may express contract delivery
or performance schedules in terms of —

(1) Specific calendar dates;

(2) Specific periods from the date of the contract; i.e.,
from the date of award or acceptance by the Government, or
from the date shown as the effective date of the contract;

(3) Specific periods from the date of receipt by the
contractor of the notice of award or acceptance by the
Government (including notice by receipt of contract docu-
ment executed by the Government); or

(4) Specific timefor delivery after receipt by the con-
tractor of each individual order issued under the contract, as
in indefinite delivery type contracts and GSA schedules.

(b) The time specified for contract performance should
not be curtailed to the prejudice of the contractor because of
delay by the Government in giving notice of award.

(c) If the delivery schedule is based on the date of the
contract, the contracting officer shall mail or otherwise fur-
nish to the contractor the contract, notice of award,
acceptance of proposal, or other contract document not later
than the date of the contract.

(d) If the delivery schedule is based on the date the con-
tractor receives the notice of award, or if the delivery
scheduleis expressed in terms of specific calendar dates on
the assumption that the notice of award will be received by
a specified date, the contracting officer shall send the con-
tract, notice of award, acceptance of proposal, or other
contract document by certified mail, return receipt
requested, or by any other method that will provide evi-
dence of the date of receipt.

(e) In invitations for bids, if the delivery schedule is
based on the date of the contract, and a bid offers delivery
based on the date the contractor receives the contract or
notice of award, the contracting officer shall evaluate the
bid by adding 5 calendar days (as representing the normal
time for arrival through ordinary mail). If the contract or
notice of award will be transmitted electronicaly, (1) the
solicitation shall so state; and (2) the contracting officer
shall evaluate delivery schedule based on the date of con-
tract receipt or notice of award, by adding one working day.
(The term "working day" excludes weekends and U.S.
Federal holidays.) If the offered delivery date computed
with mailing or transmittal time is later than the delivery
date required by the invitation for bids, the bid shall be con-
sidered nonresponsive and rejected. If award is made, the
delivery date will be the number of days offered in the bid
after the contractor actually receives the notice of award.

11.404 Contract clauses.

(a) Suppliesor services. (1) The contracting officer may
use atime of delivery clause to set forth arequired delivery
schedule and to allow an offeror to propose an aternative
delivery schedule. The clauses and their aternates may be
used in solicitations and contracts for other than construc-
tion and architect-engineering substantially as shown, or
they may be changed or new clauses written.

(2) The contracting officer may insert in solicitations
and contracts other than those for construction and archi-
tect-engineering, a clause substantially the same as the
clause at 52.211-8, Time of Delivery, if the Government
requires delivery by a particular time and the delivery
schedule is to be based on the date of the contract. If the
delivery schedule is expressed in terms of specific calendar
dates or specific periods and is based on an assumed date of
award, the contracting officer may use the clause with its
Alternate |. If the delivery schedule is expressed in terms of
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specific calendar dates or specific periods and is based on an
assumed date the contractor will receive notice of award,
the contracting officer may use the clause with its Alternate
[1. If the delivery schedule is to be based on the actua date
the contractor receives a written notice of award, the con-
tracting officer may use the clause with its Alternate I11.

(3) The contracting officer may insert in solicitations
and contracts other than those for construction and archi-
tect-engineering, a clause substantially the same as the
clause at 52.211-9, Desired and Required Time of Delivery,
if the Government desires delivery by a certain time but
requires delivery by a specified later time, and the delivery
schedule is to be based on the date of the contract. If the
delivery schedule is expressed in terms of specific calendar
dates or specific periods and is based on an assumed date of
award, the contracting officer may use the clause with its
Alternate |. If the delivery scheduleis expressed in terms of
specific calendar dates or specific periods and isbased on an
assumed date the contractor will receive notice of award,
the contracting officer may use the clause with its Alternate
I1. If the delivery schedule is to be based on the actua date
the contractor receives a written notice of award, the con-
tracting officer may use the clause with its Alternate I11.

(b) Construction. The contracting officer shall insert the
clause at 52.211-10, Commencement, Prosecution, and
Completion of Work, in solicitations and contracts when a
fixed-price construction contract is contemplated. The
clause may be changed to accommodate the issuance of
orders under indefinite-delivery contracts. If the completion
date is expressed as a specific calendar date, computed on
the basis of the contractor receiving the notice to proceed by
acertain day, the contracting officer may use the clause with
its Alternate .

Subpart 11.5—L iquidated Damages

11.500 Scope.

This subpart prescribes policies and procedures for using
liquidated damages clauses in solicitations and contracts for
supplies, services, research and development, and construc-
tion. This subpart does not apply to liquidated damages for
subcontracting plans (see 19.705-7) or liquidated damages
related to the Contract Work Hours and Safety Standards
Act (see Subpart 22.3).

11.501 Podlicy.

(8) The contracting officer must consider the potential
impact on pricing, competition, and contract administration
before using a liquidated damages clause. Use liquidated
damages clauses only when—

(1) The time of delivery or timely performance is so
important that the Government may reasonably expect to
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suffer damage if the delivery or performance is delinquent;
and

(2) The extent or amount of such damage would be
difficult or impossible to estimate accurately or prove.

(b) Liquidated damages are not punitive and are not neg-
ative performance incentives (see 16.402-2). Liquidated
damages are used to compensate the Government for prob-
able damages. Therefore, the liquidated damages rate must
be a reasonable forecast of just compensation for the harm
that is caused by late delivery or untimely performance of
the particular contract. Use a maximum amount or a maxi-
mum period for assessing liquidated damagesiif these limits
reflect the maximum probable damage to the Government.
Also, the contracting officer may use more than one liqui-
dated damages rate when the contracting officer expects the
probable damage to the Government to change over the
contract period of performance.

(c) The contracting officer must take all reasonable steps
to mitigate liquidated damages. If the contract contains a
liquidated damages clause and the contracting officer is
considering terminating the contract for default, the con-
tracting officer should seek expeditiously to obtain
performance by the contractor or terminate the contract and
repurchase (see Subpart 49.4). Prompt contracting officer
action will prevent excessive loss to defaulting contractors
and protect the interests of the Government.

(d) The head of the agency may reduce or waive the
amount of liquidated damages assessed under a contract, if
the Commissioner, Financid Management Service, or
designee approves (see Treasury Order 145-10).

11.502 Procedures.

(a) Include the applicable liquidated damages clause and
liquidated damages rates in solicitations when the contract
will contain liquidated damages provisions.

(b) Construction contracts with liquidated damages pro-
visions must describe the rate(s) of liquidated damages
assessed per day of delay. The rate(s) should include the
estimated daily cost of Government inspection and superin-
tendence. The rate(s) should also include an amount for
other expected expenses associated with delayed comple-
tion such as—

(1) Renting substitute property; or
(2) Paying additional allowance for living quarters.

11.503 Contract clauses.

(8) Use the clause at 52.211-11, Liquidated Damages—
Supplies, Services, or Research and Development, in
fixed-price solicitations and contracts for supplies, services,
or research and development when the contracting officer
determines that liquidated damages are appropriate (see
11.501(a)).
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(b) Use the clause at 52.211-12, Liquidated Damages—
Construction, in solicitations and contracts for construction,
other than cost-plus-fixed-fee, when the contracting officer
determines that liquidated damages are appropriate (see
11.501(a)). If the contract specifies more than one comple-
tion date for separate parts or stages of the work, revise
paragraph (a) of the clause to state the amount of liquidated
damages for delay of each separate part or stage of the
work.

(c) Use the clause at 52.211-13, Time Extensions, in
solicitations and contracts for construction that use the
clause at 52.211-12, Liquidated Damages—Construction,
when that clause has been revised as provided in paragraph
(b) of this section.

Subpart 11.6—Prioritiesand Allocations

11.600 Scope of subpart.

This subpart implements the Defense Priorities and
Allocations System (DPAS), a Department of Commerce
(DOC) regulation in support of authorized national defense
programs (see 15 CFR 700).

11.601 Definitions.

“Authorized program,” as used in this subpart, means a
program approved by the Federal Emergency Management
Agency (FEMA) for priorities and allocations support under
the Defense Production Act of 1950, as amended (50 U.S.C.
app. 2061, et seq.), to promote the nationa defense.
Schedule | of the DPAS ists currently authorized programs.

“Controlled materials,” asused in this subpart, means the
various shapes and forms of steel, copper, aluminum, and
nickel aloys specified in Schedule II, and defined in
Schedule I11, of the DPAS.

“Delegate Agency,” as used in this subpart, means an
agency of the U.S. Government authorized by delegation
from DOC to place priority ratings on contracts that support
authorized programs. Schedule | of the DPAS lists the
Delegate Agencies.

“Rated order” means a prime contract for any product,
service, or material (including controlled materials) placed
by a Delegate Agency under the provisions of the DPAS in
support of an authorized program and which require prefer-
ential treatment, and includes subcontracts and purchase
orders resulting under such contracts.

11.602 General.

(a) Under Title | of the Defense Production Act of 1950,
as amended (50 U.S.C. app. 2061, et seq.), the President is
authorized—

(2) To require that contractsin support of the national
defense be accepted and performed on a preferential or pri-
ority basis over al other contracts, and

(2) To alocate materials and facilities in such a man-
ner as to promote the national defense.

(b) The Office of Industrial Resource Administration
(OIRA), DOC, is responsible for administering and enforc-
ing a system of priorities and allocations to carry out Title |
of the Defense Production Act for industria items. The
DPAS has been established to promote the timely availabil-
ity of the necessary industrial resources to meet current
national defense requirements and to provide a framework
to facilitate rapid industrial mobilization in case of national
emergency.

(c) The Delegate Agencies (see Schedule | of the DPAS)
have been given authority by DOC to place rated ordersin
support of authorized programs. Other government agen-
cies, Canada, and other friendly foreign nations may apply
for specia rating authority in support of authorized pro-
grams (see 15 CFR 700.55).

(d) Rated orders shall be placed in accordance with the
procedures in the DPAS. Contracting officers responsible
for acquisitions in support of authorized programs shall be
familiar with the DPAS and should provide guidance on the
DPAS to contractors and suppliers receiving rated orders.
Agency heads shall ensure compliance with the DPAS by
contracting activities within their agencies.

(e) Under the Defense Production Act, any willful viola-
tion of the Act, the DPAS, or any official action taken by
DOC under the DPAS, is a crime punishable by a maximum
fine of $10,000, one year in prison, or both (see 15 CFR
700.70 and 15 CFR 700.74).

11.603 Procedures.

(a) Therearetwo levelsof priority for rated orders estab-
lished by the DPAS, identified by the rating symbols “DO”
and “DX.” All DO rated orders have equal priority with
each other and take preference over unrated orders. All DX
rated orders have equal priority with each other and take
preference over DO rated and unrated orders. DX ratings
are used for special defense programs designated by the
President to be of the highest national priority.

(b) DOC may issue a Directive to compel a contractor or
supplier to accept a rated order, to rearrange production or
delivery schedules, or to improve shipments against partic-
ular rated orders. Directivesissued by DOC take precedence
over all rated and unrated orders as stated in the Directive.

(c) In addition to any other contractual requirements, a
valid rated order must contain (see 15 CFR 700.12) the fol-
lowing:

(1) A priority rating consisting of the appropriate DO
or DX rating symbol and a program or identification sym-
bol to indicate the authorized program (see Schedule | of the
DPAS).

(2) A required delivery date or delivery dates.
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(3) The signature of an individual authorized by the
agency to sign rated orders.

(d) The DPAS has the following three basic elements
which are essentia to the operation of the system:

(1) Mandatory acceptance of rated orders. A rated
order shall be accepted by a contractor or supplier unless
rejected for the reasons provided for mandatory rejection in
15 CFR 700.13(b), or for optional rejection in 15 CFR
700.13(c).

(2) Mandatory extension of priority ratings through-
out the acquisition chain. Contractors and suppliers
receiving rated orders shall extend priority ratings to sub-
contractors or vendors when acquiring items to fill the rated
orders (see 15 CFR 700.15).

(3) Priority scheduling of production and delivery.
Contractors and suppliers receiving rated orders shall give
the rated orders priority over other contracts as needed to
meet delivery requirements (see 15 CFR 700.14).

(e) Agencies shall provide contracting activities with
specific guidance on the issuance of rated orders in support
of agency programs.

(f) Contracting officers shall follow agency procedural
instructions concerning the use of rated ordersin support of
agency programs.

(g) Contracting officers, contractors, or subcontractors at
any tier, that experience difficulty placing rated orders,
obtaining timely delivery under rated orders, locating a con-
tractor or supplier to fill a rated order, ensuring that rated
orders receive preferential treatment by contractors or sup-
pliers, or require rating authority for items not automatically
ratable under the DPAS, should promptly seek specia pri-
orities assistance in accordance with agency procedures (see
15 CFR 700.50-55).

(h) Contracting officers shall report promptly any viola-
tions of the DPAS to DOC in accordance with agency
procedures.

11.604 Solicitation provision and contract clause.

(@) Contracting officers shall insert the provision at
52.211-14, Notice of Priority Rating for National Defense
Use, in solicitations when the contract to be awarded will be
arated order.

(b) Contracting officers shall insert the clause at 52.211-
15, Defense Priority and Allocation Requirements, in
contracts that are rated orders.

Subpart 11.7—Variation in Quantity

11.701 Supply contracts.

(& A fixed-price supply contract may authorize
Government acceptance of a variation in the quantity of
items called for if the variation is caused by conditions of
loading, shipping, or packing, or by allowances in manufac-
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turing processes. Any permissible variation shal be stated as
apercentage and it may be an increase, a decrease, or acom-
bination of both; however, contracts for subsistence items
may use other applicable terms of variation in quantity.

(b) There should be no standard or usual variation per-
centage. The overrun or underrun permitted in each contract
should be based upon the normal commercia practices of a
particular industry for a particular item, and the permitted
percentage should be no larger than is necessary to afford a
contractor reasonable protection. The permissible variation
shall not exceed plus or minus 10 percent unless a different
limitation is established in agency regulations.
Consideration shall be given to the quantity to which the
percentage variation applies. For example, when delivery
will be made to multiple destinations and it is desired that
the quantity variation apply to the item quantity for each
destination, this requirement must be stated in the contract.

(c) Contractors are responsible for delivery of the speci-
fied quantity of items in a fixed-price contract, within
allowable variations, if any. If a contractor delivers a quan-
tity of itemsin excess of the contract requirements plus any
allowable variation in quantity, particularly small dollar
value overshipments, it results in unnecessary administra-
tive costs to the Government in determining disposition of
the excess quantity. Accordingly, the contract may include
the clause at 52.211-17, Delivery of Excess Quantities, to
provide that—

(1) Excess quantities of items totaling up to $250 in
value may be retained without compensating the contractor;
and

(2) Excess quantities of items totaling over $250 in
value may, at the Government’ s option, be either returned at
the contractor’s expense or retained and paid for at the con-
tract unit price.

11.702 Construction contracts.

Construction contracts may authorize a variation in esti-
mated quantities of unit-priced items. When the variation
between the estimated quantity and the actual quantity of a
unit-priced item is more than plus or minus 15 percent, an
equitable adjustment in the contract price shall be made
upon the demand of either the Government or the contrac-
tor. The contractor may request an extension of time if the
guantity variation is such as to cause an increase in the time
necessary for completion. The contracting officer must
receive the request in writing within 10 days from the begin-
ning of the period of delay. However, the contracting officer
may extend thistimelimit before the date of final settlement
of the contract. The contracting officer shall ascertain the
facts and make any adjustment for extending the completion
date that the findings justify.
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11.703 Contract clauses.

(8 The contracting officer shall insert the clause at
52.211-16, Variation in Quantity, in solicitations and con-
tracts, if authorizing a variation in quantity in fixed-price
contracts for supplies or for services that involve the fur-
nishing of supplies.

(b) The contracting officer may insert the clause at 52.211-
17, Delivery of Excess Quantities, in solicitations and
contracts when afixed-price supply contract is contempl ated.

(c) The contracting officer shall insert the clause at
52.211-18, Variation in Estimated Quantity, in solicitations
and contracts when a fixed-price construction contract is

contemplated that authorizes a variation in the estimated
quantity of unit-priced items.

Subpart 11.8—Testing

11.801 Preaward in-use evaluation.

Supplies may be evaluated under comparable in-use con-
ditions without a further test plan, provided offerors are so
advised in the solicitation. The results of such tests or
demonstrations may be used to rate the proposal, to deter-
mine technical acceptability, or otherwise to evaluate the
proposal (see 15.305)
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(b) In negotiating contracts, contracting officers should,
consistent with the Government’ s needs, attempt to—

(1) Ascertain the extent that offers are based on the
payment of overtime and shift premiums; and

(2) Negotiate contract prices or estimated costs with-
out these premiums or obtain the requirement from other
Sources.

() When it becomes apparent during negotiations of
applicable contracts (see 22.103-5(b)) that overtime will be
required in contract performance, the contracting officer
shall secure from the contractor arequest for all overtime to
be used during the life of the contract, to the extent that the
overtime can be estimated with reasonable certainty. The
contractor’s request shall contain the information required
by paragraph (b) of the clause at 52.222-2, Payment for
Overtime Premiums.

22.103-4 Approvals.

(a) The contracting officer shall review the contractor’s
reguest for overtime. Approval of the use of overtime may
be granted by an agency approving official after determin-
ing in writing that overtime is necessary to—

(1) Meet essential delivery or performance schedules;

(2) Make up for delays beyond the control and with-
out the fault or negligence of the contractor; or

(3) Eliminate foreseeable extended production bottle-
necks that cannot be eliminated in any other way.

(b) Approva by the designated official of use and total
dollar amount of overtimeis required before inclusion of an
amount in paragraph (a) of the clause at 52.222-2, Payment
for Overtime Premiums. This clause is to be inserted in
cost-reimbursement contracts over $100,000, except for
those exempted under 22.103-5(b).

(c) Contracting officer approval of payment of overtime
premiums is required for time-and-materials and labor-hour
contracts (see subparagraph (a)(3) of the clause at 52.232-7,
Payments Under Time-and-Materials and Labor-Hour
Contracts).

(d) No approvals are required for paying overtime pre-
miums under other types of contracts.

(e) Approvals by the agency approving official (see
22.103-4(a)) may befor an individual contract, project, pro-
gram, plant, division, or company, as practical.

(f) During contract performance, contractor requests for
overtime exceeding the amount authorized by paragraph (a)
of the clause at 52.222-2, Payment for Overtime Premiums,
shall be submitted as stated in paragraph (b) of the clause to
the office administering the contract. That office will review
the request and if it approves, send the request to the con-
tracting officer. If the contracting officer determinesthat the
reguested overtime should be approved in whole or in part,
the contracting officer shall request the approval of the

agency’s designated approving official and modify para-
graph (a) of the clause to reflect any approval.

(g) Overtime premiums at Government expense should
not be approved when the contractor is already obligated,
without the right to additional compensation, to meet the
required delivery date.

(h) When the use of overtime is authorized under a con-
tract, the office administering the contract and the auditor
should periodically review the use of overtime to ensure
that it is allowable in accordance with the criteriain Part 31.
Only overtime premiums for work in those departments,
sections, etc., of the contractor’s plant that have been indi-
vidually evaluated and the necessity for overtime confirmed
shall be considered for approval.

(i) Approvals for using overtime shall ordinarily be
prospective, but, if justified by emergency circumstances,
approvals may be retroactive.

22.103-5 Contract clauses.

(@) The contracting officer shall insert the clause at
52.222-1, Notice to the Government of Labor Disputes, in
solicitations and contracts that involve programs or require-
ments that have been designated under 22.101-1(e).

(b) The contracting officer shall include the clause at
52.222-2, Payment for Overtime Premiums, in solicitations
and contracts when a cost-reimbursement contract is con-
templated and the contract amount is expected to be over
$100,000; unless—

(1) A cost-reimbursement contract for operation of
vessels is contemplated; or

(2) A cost-plus- incentive-fee contract that will pro-
vide a swing from the target fee of at least plus or minus 3
percent and a contractor’s share of at least 10 percent is con-
templated.

Subpart 22.2—Convict Labor

22201 General.

(@) Executive Order 11755, December 29, 1973, as
amended by Executive Order 12608, September 9, 1987,
and Executive Order 12943, December 13, 1994, states:
“The development of the occupational and educational
skills of prison inmates is essential to their rehabilitation
and to their ability to make an effective return to free soci-
ety. Meaningful employment servesto develop those skills.
Itisalso true, however, that care must be exercised to avoid
either the exploitation of convict labor or any unfair com-
petition between convict labor and free labor in the
production of goods and services.” The Executive order
does not prohibit the contractor, in performing the contract,
from employing—

(1) Persons on parole or probation;
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(2) Persons who have been pardoned or who have
served their terms;

(3) Federa prisoners; or

(4) Nonfederal prisoners authorized to work at paid
employment in the community under the laws of ajurisdic-
tion listed in the Executive order if—

(i) The worker is paid or is in an approved work
training program on a voluntary basis;

(i) Representatives of local union central bodies or
similar labor union organizations have been consulted;

(iii) Paid employment will not—

(A) Result in the displacement of employed
workers,

(B) Be applied in skills, crafts, or trades in
which there is a surplus of available gainful labor in the
locality; or

(C) Impair existing contracts for services,

(iv) The rates of pay and other conditions of
employment will not be less than those for work of a simi-
lar naturein the locality where the work is being performed;
and

(V) The Attorney General of the United States has
certified that the work-release laws or regulations of the
jurisdiction involved are in conformity with the require-
ments of Executive Order 11755, as amended.

(b) Department of Justice regulations authorize the
Director of the Bureau of Justice Assistance to exercise the
power and authority vested in the Attorney General by the
Executive order to certify and to revoke the certification of
work-release laws or regulations (see 28 CFR 0.94-1(b)).

22,202 Contract clause.

The contracting officer shall insert the clause at 52.222-
3, Convict Labor, in solicitations and contracts above the
micro-purchase threshold, when the contract is to be per-
formed in any State, the District of Columbia, the
Commonwealth of Puerto Rico, the Virgin Idands, Guam,
American Samoa, the Commonweath of the Northern
Marianalslands, or the Trust Territory of the Pacific 1slands;
unless—

(@) The contract will be subject to the Walsh-Healey
Public Contracts Act (see Subpart 22.6), which contains a
separate prohibition against the employment of convict
labor;

(b) The supplies or services are to be purchased from
Federal Prison Industries, Inc. (see Subpart 8.6); or

(c) The acquisition involves the purchase, from any State
prison, of finished supplies that may be secured in the open
market or from existing stocks, as distinguished from sup-
plies requiring specia fabrication.

Subpart 22.3—Contract Work Hours and
Safety Standards Act

22-6

22.300 Scope of subpart.

This subpart prescribes policies and procedures for
applying the requirements of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 327-333) (the Act) to con-
tracts that may require or involve laborers or mechanics. In
this subpart, the term “laborers or mechanics’ includes
apprentices, trainees, helpers, watchmen, guards, firefight-
ers, fireguards, and workmen who perform services in
connection with dredging or rock excavation in rivers or
harbors, but does not include any employee employed as a
seaman.

22.301 Statutory requirement.

The Act requires that certain contracts contain a clause
specifying that no laborer or mechanic doing any part of the
work contemplated by the contract shall be required or per-
mitted to work more than 40 hours in any workweek unless
paid for al such overtime hours at not less than 1 1/2 times
the basic rate of pay.

22.302 Liquidated damages and overtime pay.

(@) When an overtime computation discloses under-pay-
ments, the responsible contractor or subcontractor must pay
the affected employee any unpaid wages and pay liquidated
damages to the Government. The contracting officer must
assess liquidated damages at the rate of $10 per affected
employee for each calendar day on which the employer
required or permitted the employee to work in excess of the
standard workweek of 40 hours without paying overtime
wages required by the Act.

(b) If the contractor or subcontractor fails or refuses to
comply with overtime pay requirements of the Act and the
funds withheld by Federal agencies for labor standards vio-
lations do not cover the unpaid wages due laborers and
mechanics and the liquidated damages due the Government,
make payments in the following order—

(1) Pay laborers and mechanics the wages they are
owed (or prorate available funds if they do not cover the
entire amount owed); and

(2) Pay liquidated damages.

(c) If the head of an agency finds that the administra-
tively determined liquidated damages due under paragraph
(8) of this section areincorrect, or that the contractor or sub-
contractor inadvertently violated the Act despite the exercise
of due care, the agency head may—

(1) Reduce the amount of liquidated damages
assessed for liquidated damages of $500 or less;

(2) Release the contractor or subcontractor from the
liahility for liquidated damages of $500 or less; or

(3) Recommend that the Secretary of Labor reduce or
waive liquidated damages over $500.

(d) After the contracting officer determines the liqui-
dated damages and the contractor makes appropriate




FAC 97-19 SEPTEMBER 25, 2000

PART 22—APPLICATION OF LABOR LAWSTO GOVERNMENTACQUISITIONS

22.401

payments, disburse any remaining assessments in accor-
dance with agency procedures.

22.303 Administration and enfor cement.

The procedures and reports required for construction
contracts in Subpart 22.4 also apply to investigations of
alleged violations of the Act on other than construction con-
tracts.

22.304 Variations, tolerances, and exemptions.

(@) The Secretary of Labor, under 40 U.S.C. 331, upon
the Secretary's initiative or at the request of any Federa
agency, may provide reasonable limitations and allow vari-
ations, tolerances, and exemptions to and from any or al
provisions of the Act (see 29 CFR 5.15).

(b) The Secretary of Labor may make variations, toler-
ances, and exemptions from the regulatory regquirements of
applicable parts of 29 CFR when the Secretary finds that
such action is necessary and proper in the public interest or
to prevent injustice and undue hardship (see 29 CFR 5.14).

22.305 Contract clause.

The contracting officer shall insert the clause at 52.222-
4, Contract Work Hours and Safety Standards
Act—Overtime Compensation, in solicitations and con-
tracts (including, for this purpose, basic ordering
agreements) when the contract may require or involve the
employment of laborers or mechanics. However, the con-
tracting officer shall not include the clause in solicitations
and contracts if it is contemplated that the contract will be
in one of the following categories:

(8 Contracts at or below the simplified acquisition
threshold.

(b) Contracts for supplies, materials, or articles ordinar-
ily available in the open market.

(c) Contracts for transportation by land, air, or water, or
for the transmission of intelligence.

(d) Contracts to be performed solely within a foreign
country or within aterritory under United States jurisdiction
other than a State, the District of Columbia, Puerto Rico, the
Virgin Islands, Outer Continental Shelf Lands as defined in
the Outer Continental Shelf Lands Act (43 U.S.C. 1331),
American Samoa, Guam, Wake Island, and Johnston Island.

(e) Contracts requiring work to be done solely in accor-
dance with the Walsh-Healey Public Contracts Act (see
Subpart 22.6).

(f) Contracts (or portions of contracts) for supplies in
connection with which any required services are merely
incidental to the contract and do not require substantial
employment of laborers or mechanics.

(g) Contracts for commercia items (see Parts 2 and 12).

(h) Any other contracts exempt under regulations of the
Secretary of Labor (29 CFR 5.15).

Subpart 22.4—L abor Standardsfor Contracts
Involving Construction

22.400 Scope of subpart.

This subpart implements the statutes which prescribe
labor standards requirements for contracts in excess of
$2,000 for construction, ateration, or repair, including
painting and decorating, of public buildings and public
works. (See definition of “Construction, alteration, or
repair” in section 22.401.) Labor relations requirements
prescribed in other subparts of Part 22 may also apply.

22401 Déefinitions.

“Building” or “work,” as used in this subpart, generally
means construction activity as distinguished from manufac-
turing, furnishing of materials, or servicing and
maintenance work. The terms include, without limitation,
buildings, structures, and improvements of all types, such as
bridges, dams, plants, highways, parkways, streets, sub-
ways, tunnels, sewers, mains, power lines, pumping
stations, heavy generators, railways, airports, terminals,
docks, piers, wharves, ways, lighthouses, buoys, jetties,
breakwaters, levees, canals, dredging, shoring, rehabilita-
tion and reactivation of plants, scaffolding, drilling,
blasting, excavating, clearing, and landscaping. The manu-
facture or furnishing of materials, articles, supplies, or
equipment (whether or not a Federa or State agency
acquires title to such materials, articles, supplies, or equip-
ment during the course of the manufacture or furnishing, or
owns the materials from which they are manufactured or
furnished) is not “building” or “work” within the meaning
of the regulations in this subpart unless conducted in con-
nection with and at the site of such building or work as is
described in the foregoing sentence, or under the United
States Housing Act of 1937 and the Housing Act of 1949 in
the construction or development of the project.

“Construction, alteration, or repair,” as used in this sub-
part, means all types of work done on a particular building
or work at the site thereof, including without limitation,
altering, remodeling, installation (if appropriate) on the site
of the work of items fabricated off-site, painting and deco-
rating, the transporting of materials and supplies to or from
the building or work by the employees of the construction
contractor or construction subcontractor, and the manufac-
turing or furnishing of materias, articles, supplies, or
equipment on the site of the building or work by persons
employed by the contractor or subcontractor.

“Laborers or mechanics,” as used in this subpart,
includes—

(8 Those workers, utilized by a contractor or subcon-
tractor at any tier, whose duties are manual or physical in
nature (including those workers who use tools or who are
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performing the work of atrade), as distinguished from men-
tal or managerial;

(b) Apprentices, trainees, helpers, and, in the case of con-
tracts subject to the Contract Work Hours and Safety
Standards Act, watchmen and guards. The terms “appren-
tice” and “trainee” are defined as follows:

(2) “Apprentice” means—

(i) a person employed and individually registered
in a bona fide apprenticeship program registered with the
U.S. Department of Labor, Employment and Training
Administration, Bureau of Apprenticeship and Training, or
with a State Apprenticeship Agency recognized by the
Bureau; or

(i) a person in the first 90 days of probationary
employment as an apprentice in such an apprenticeship pro-
gram, who is not individually registered in the program, but
who has been certified by the Bureau of Apprenticeship and
Training or a State Apprenticeship Agency (where appropri-
ate) to be eligible for probationary employment as an
apprentice.

(2) “Trainee” means a person registered and receiving
on-the-job training in a construction occupation under a
program which has been approved in advance by the U.S.
Department of Labor, Employment and Training
Administration, as meeting its standards for on-the-job
training programs and which has been so certified by that
Administration.

(c) Working foremen who devote more than 20 percent
of their time during a workweek performing duties of a
laborer or mechanic, and who do not meet the criteria of 29
CFR part 541, for the time so spent; and

(d) Every person performing the duties of a laborer or
mechanic, regardless of any contractual relationship alleged
to exist between the contractor and those individuals.

The terms exclude workers whose duties are primarily
executive, supervisory (except as provided in paragraph (c)
of this definition), administrative, or clerical, rather than
manual. Persons employed in abonafide executive, admin-
istrative, or professional capacity as defined in 29 CFR part
541 are not deemed to be laborers or mechanics.

“Public building” or “public work,” as used in this sub-
part, means building or work, the construction, prosecution,
completion, or repair of which, as defined in this section, is
carried on directly by authority of, or with funds of, a
Federal agency to serve the interest of the general public
regardless of whether title thereof isin a Federal agency.

“Site of the work,” as used in this subpart, is defined as
follows:

(8) The"“site of thework” islimited to the physical place
or places where the construction called for in the contract
will remain when work on it is completed, and nearby prop-
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erty, asdescribed in paragraph (b) of this definition, used by
the contractor or subcontractor during construction that,
because of proximity, can reasonably be included in the
“dite”

(b) Except as provided in paragraph (c) of this defini-
tion, fabrication plants, mobile factories, batch plants,
borrow pits, job headquarters, tool yards, etc., are parts of
the “site of the work,” provided they are dedicated exclu-
sively, or nearly so, to performance of the contract or
project, and are so located in proximity to the actual con-
struction location that it would be reasonable to include
them.

(c) The “site of the work” does not include permanent
home offices, branch plant establishments, fabrication
plants, or tool yards of a contractor or subcontractor whose
locations and continuance in operation are determined
wholly without regard to a particular Federa contract or
project. In addition, fabrication plants, batch plants, borrow
pits, job headquarters, yards, etc., of acommercial supplier
or materialman which are established by a supplier of mate-
rials for the project before opening of bids and not on the
project site, are not included in the “site of the work.” Such
permanent, previously established facilities are not a part of
the “site of the work”, even if the operations for a period of
time may be dedicated exclusively, or nearly so, to the per-
formance of a contract.

“Wages,” as used in this subpart, means the basic hourly
rate of pay; any contribution irrevocably made by a con-
tractor or subcontractor to a trustee or to a third person
pursuant to a bona fide fringe benefit fund, plan, or pro-
gram; and therate of coststo the contractor or subcontractor
which may be reasonably anticipated in providing bonafide
fringe benefits to laborers and mechanics pursuant to an
enforceable commitment to carry out a financially responsi-
ble plan or program, which was communicated in writing to
the laborers and mechanics affected. The fringe benefits
enumerated in the Davis-Bacon Act include medical or hos-
pital care, pensions on retirement or death, compensation
for injuries or illness resulting from occupational activity, or
insurance to provide any of the foregoing; unemployment
benefits; life insurance, disability insurance, sickness insur-
ance, or accident insurance; vacation or holiday pay;
defraying costs of apprenticeship or other similar programs;
or other bona fide fringe benefits. Fringe benefits do not
include benefits required by other Federal, State, or local
law.

22.402 Applicability.
(a) Contractsfor construction work. (1) The require-
ments of this subpart apply—
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interest of the Government and the employees of the con-
tractor or any subcontractor.

(c) Examination. (1) The contracting officer shall
examine the payrolls and payroll statements to ensure com-
pliance with the contract and any statutory or regulatory
requirements. Particular attention should be given to—

(i) The correctness of classifications and rates;

(ii) Fringe benefits payments;

(iii) Hours worked;

(iv) Deductions; and

(v) Disproportionate employment ratios of labor-
ers, apprentices or trainees to journeymen.

(2) Fringe benefits payments, contributions made, or
costs incurred on other than a weekly basis shall be consid-
ered as a part of weekly payments to the extent they are
creditable to the particular weekly period involved and are
otherwise acceptable.

(d) Preservation. The contracting agency shall retain
payrolls and statements of compliance for 3 years after
completion of the contract and make them available when
requested by the Department of Labor at any time during
that period. Submitted payrolls shall not be returned to a
contractor or subcontractor for any reason, but copies
thereof may be furnished to the contractor or subcontractor
who submitted them, or to a higher tier contractor or sub-
contractor.

(e) Disclosure of payroll records. Contractor payroll
records in the Government's possession must be carefully
protected from any public disclosure which is not required
by law, since payroll records may contain information in
which the contractor's employees have a privacy interest, as
well asinformation in which the contractor may have a pro-
prietary interest that the Government may be obliged to
protect. Questions concerning release of this information
may involve the Freedom of Information Act (FOIA).

22.406-7 Compliance checking.

(@) General. The contracting officer shall make checks
and investigations on all contracts covered by this subpart
as may be necessary to ensure compliance with the labor
standards requirements of the contract.

(b) Regular compliance checks. Regular compliance
checking includes the following activities:

(1) Employee interviews to determine correctness of
classifications, rates of pay, fringe benefits payments, and
hours worked. (See Standard Form 1445.)

(2) On-site inspections to check type of work per-
formed, number and classification of workers, and
fulfillment of posting requirements.

(3) Payrall reviews to ensure that payrolls of prime
contractors and subcontractors have been submitted on time

and are complete and in compliance with contract require-
ments.

(4) Comparison of the information in this paragraph
(b) with available data, including daily inspector's report
and daily logs of construction, to ensure consistency.

(c) Special compliance checks. Situations that may

require special compliance checks include —

(1) Inconsistencies, errors, or omissions detected dur-
ing regular compliance checks; or

(2) Receipt of acomplaint aleging violations. If the
complaint is not specific enough, the complainant shall be
so advised and invited to submit additional information.

22.406-8 Investigations.

Conduct labor standards investigations when available
information indicates such action is warranted. In addition,
the Department of Labor may conduct an investigation on
its own initiative or may request a contracting agency to do
0.

(8 Contracting agency responsibilities. Conduct an
investigation when a compliance check indicates that sub-
stantial or willful violations may have occurred or
violations have not been corrected.

(1) Theinvestigation must—

(i) Include all aspects of the contractor’s compli-
ance with contract labor standards requirements;

(ii) Not be limited to specific areas raised in a
complaint or uncovered during compliance checks; and

(iii) Use personnel familiar with labor laws and
their application to contracts.

(2) Do not disclose contractor employees oral or
written statements taken during an investigation or the
employee’s identity to anyone other than an authorized
Government official without that employee's prior signed
consent.

(3) Send awritten request to the Administrator, Wage
and Hour Division, to obtain—

(i) Investigation and enforcement instructions; or
(ii) Available pertinent Department of Labor files.

(4) Obtain permission from the Department of Labor
before disclosing material obtained from Labor Department
files, other than computations of back wages and liquidated
damages and summaries of back wages due, to anyone other
than Government contract administrators.

(b) Investigation report. The contracting officer must
review the investigation report on receipt and make prelim-
inary findings. The contracting officer normally must not
base adverse findings solely on employee statements that
the employee does not wish to have disclosed. However, if
the investigation establishes a pattern of possible violations
that are based on employees’ statements that are not autho-
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rized for disclosure, the pattern itself may support a finding
of noncompliance.

(c) Contractor Notification. After completing the
review, the contracting officer must—

(1) Provide the contractor any written preliminary
findings and proposed corrective actions, and notice that the
contractor has the right to request that the basis for the find-
ings be made available and to submit written rebuttal
information.

(2) Upon request, provide the contractor with ratio-
nale for the findings. However, under no circumstances will
the contracting officer permit the contractor to examine the
investigation report. Also, the contracting officer must not
disclose the identity of any employee who filed a complaint
or who was interviewed, without the prior consent of the
employee.

(3)(i) The contractor may rebut the findings in writ-
ing within 60 days after it receives a copy of the preliminary
findings. The rebuttal becomes part of the officia investi-
gation record. If the contractor submits a rebuttal, evaluate
the preliminary findings and notify the contractor of the
final findings.

(if) If the contracting officer does not receive a
timely rebuttal, the contracting officer must consider the
preliminary findings final.

(4) If appropriate, request the contractor to make
restitution for underpaid wages and assess liquidated dam-
ages. If the request includes liquidated damages, the
request must state that the contractor has 60 days to request
relief from such assessment.

(d) Contracting officer’'sreport. After taking the actions
prescribed in paragraphs (b) and (c) of this subsection—

(1) The contracting officer must prepare and forward
areport of any violations, including findings and supporting
evidence, to the agency head. Standard Form 1446, Labor
Standards Investigation Summary Shest, is the first page of
the report; and

(2) The agency head must process the report as fol-
lows:

(i) The contracting officer must send a detailed
enforcement report to the Administrator, Wage and Hour
Division, within 60 days after completion of the investiga-
tion, if—

(A) A contractor or subcontractor underpaid by
$1,000 or more;

(B) The contracting officer believes that the
violations are aggravated or willful (or there is reason to
believe that the contractor has disregarded its obligations to
employees and subcontractors under the Davis-Bacon Act);

(C) The contractor or subcontractor has not
made restitution; or

(D) Future compliance has not been assured.
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(ii) If the Department of Labor expressly
requested the investigation and none of the conditions in
paragraph (d)(2)(i) of this subsection exist, submit a sum-
mary report to the Administrator, Wage and Hour Division.
The report must include—

(A) A summary of any violations;

(B) The amount of restitution paid;

(C) The number of workers who received resti-
tution;

(D) The amount of liquidated damages
assessed under the Contract Work Hours and Safety
Standards Act;

(E) Corrective measures taken; and

(P Any information that may be necessary to
review any recommendations for an appropriate adjustment
in liquidated damages.

(iii) If none of the conditions in paragraphs
(d)(2)(i) or (ii) of this subsection are present, close the case
and retain the report in the appropriate contract file.

(iv) If substantial evidenceisfound that violations
are willful and in violation of a crimina statute, (generally
18 U.S.C. 874 or 1001), forward the report (supplemented if
necessary) to the Attorney General of the United States for
prosecution if the facts warrant. Notify the Administrator,
Wage and Hour Division, when the report is forwarded for
the Attorney General’s consideration.

(e) Department of Labor investigations The Department
of Labor will furnish the contracting officer an enforcement
report detailing violations found and any corrective action
taken by the contractor, in investigations that disclose—

(1) Underpayments totaling $1,000 or more;

(2) Aggravated or willful violations (or, when the
contracting officer believes that the contractor has disre-
garded its obligations to employees and subcontractors
under the Davis-Bacon Act); or

(3) Potential assessment of liquidated damages under
the Contract Work Hours and Safety Standards Act.

(f) Other investigations. The Department of Labor will
provide a letter summarizing the findings of the investiga-
tion to the contracting officer for all investigations that are
not described in paragraph (e) of this subsection.

22.406-9 Withholding from or suspension of contract
payments.

(8 Withholding from contract payments. If the con-
tracting officer believes a violation exists (see 22.406-8), or
upon request of the Department of Labor, the contracting
officer must withhold from payments due the contractor an
amount equal to the estimated wage underpayment and esti-
mated liquidated damages due the United States under the
Contract Work Hours and Safety Standards Act. (See
22.302.)
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(1) If the contracting officer believes a violation
exists or upon request of the Department of Labor, the con-
tracting officer must withhold funds from any current
Federal contract or Federally assisted contract with the
same prime contractor that is subject to either Davis-Bacon
Act or Contract Work Hours and Safety Standards Act
regquirements.

(2) If asubsequent investigation confirms violations,
the contracting officer must adjust the withholding as nec-
essary. However, if the Department of Labor requested the
withholding, the contracting officer must not reduce or
release the withholding without written approval of the
Department of Labor.

(3) Use withheld funds as provided in paragraph (c)
of this subsection to satisfy assessed liquidated damages,
and unless the contractor makes restitution, validated wage
underpayments.

(b) Suspension of contract payments. |f a contractor or
subcontractor fails or refuses to comply with the labor stan-
dards clauses of the Davis-Bacon Act and related statutes,
the agency, upon its own action or upon the written request
of the Department of Labor, must suspend any further pay-
ment, advance, or guarantee of funds until the violations
cease or until the agency has withheld sufficient funds to
compensate employees for back wages, and to cover any
liquidated damages due.

(c) Disposition of contract payments withheld or sus -
pended. (1) Forwarding wage underpayments to the
Secretary of the Treasury. Upon final administrative deter-
mination, if the contractor or subcontractor has not made
regtitution, the contracting officer must forward to the
appropriate disbursing office Standard Form (SF) 1093,
Schedule of Withholdings Under the Davis-Bacon Act (40
U.S.C. 276(a)) and/or Contract Work Hours and Safety
Standards Act (40 U.S.C. 327-333). Attach to the SF 1093
alist of the name, socia security number, and last known
address of each affected employee; the amount due each
employee; employee claimsif feasible; and a brief rationale
for restitution. Also, the contracting officer must indicate if
restitution was not made because the employee could not be
located. The Government may assist underpaid employees
in preparation of their claims. The disbursing office must
submit the SF 1093 with attached additional data and the
funds withheld (by check) to the Secretary of the Treasury.

(2) Returning of withheld funds to contractor. When
funds withheld exceed the amount required to satisfy vali-
dated wage underpayments and assessed liquidated
damages, return the funds to the contractor.

(3) Limitation on forwarding or returning funds. If
the Department of Labor requested the withholding or if the
findings are disputed (see 22.406-10(€)), the contracting
officer must not forward the funds to the Secretary of the

Treasury, or return them to the contractor without approval
by the Department of Labor.

(4) Liquidated damages. Upon final administrative
determination, the contracting officer must dispose of funds
withheld or collected for liquidated damages in accordance
with agency procedures.

22.406-10 Disposition of disputes concerning
construction contract labor standar ds enfor cement.
() The areas of possible differences of opinion between

contracting officers and contractorsin construction contract

labor standards enforcement include—

(1) Misclassification of workers;

(2) Hours of work;

(3) Wagerates and payment;

(4) Payment of overtime;

(5) Withholding practices; and

(6) The applicability of the labor standards require-
ments under varying circumstances.

(b) Generally, these differences are settled administra-
tively at the project level by the contracting agency. |If
necessary, these differences may be settled with assistance
from the Department of Labor.

(c) When requesting the contractor to take corrective
action in labor violation cases, the contracting officer shall
inform the contractor of the following:

(1) Disputes concerning the labor standards require-
ments of the contract are handled under the contract clause
at 52.222-14, Disputes Concerning Labor Standards, and
not under the clause at 52.233-1, Disputes.

(2) The contractor may appeal the contracting offi-
cer's findings or part thereof by furnishing the contracting
officer a complete statement of the reasons for the disagree-
ment with the findings.

(d) The contracting officer shall promptly transmit the
contracting officer's findings and the contractor's statement
to the Administrator, Wage and Hour Division.

(e) The Administrator, Wage and Hour Division, will
respond directly to the contractor or subcontractor, with a
copy to the contracting agency. The contractor or subcon-
tractor may appeal the Administrator's findings in
accordance with the procedures outlined in Labor
Department Regulations (29 CFR 5.11). Hearings before
administrative law judges are conducted in accordance with
29 CFR Part 6, and hearings before the Labor Department
Wage Appeals Board are conducted in accordance with 29
CFR part 7.

(f) The Administrator, Wage and Hour Division, may
institute debarment proceedings against the contractor or
subcontractor if the Administrator finds reasonable cause to
believe that the contractor or subcontractor has committed
willful or aggravated violations of the Contract Work Hours
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and Safety Standards Act or the Copeland (Anti-Kickback)
Act, or any of the applicable statutes listed in 29 CFR 5.1
other than the Davis-Bacon Act, or has committed viola-
tions of the Davis-Bacon Act that constitute a disregard of
its obligations to employees or subcontractors under Section
3(a) of that Act.

22.406-11 Contract terminations.

If a contract or subcontract is terminated for violation of
the labor standards clauses, the contracting agency shall
submit a report to the Administrator, Wage and Hour
Division, and the Comptroller General. The report shall
include—

(@) The number of the terminated contract;

(b) The name and address of the terminated contractor or
subcontractor;

(c) The name and address of the contractor or subcon-
tractor, if any, who isto complete the work;

(d) The amount and number of the replacement contract,
if any; and

(e) A description of the work.

22.406-12 Cooperation with the Department of Labor.

(8 The contracting agency shall cooperate with repre-
sentatives of the Department of Labor in the inspection of
records, interviews with workers, and al other aspects of
investigations undertaken by the Department of Labor.
When requested, the contracting agency shall furnish to the
Secretary of Labor any available information on contrac-
tors, subcontractors, current and previous contracts, and the
nature of the contract work.

(b) If a Department of Labor representative undertakes
an investigation at a construction project, the contracting
officer shall inquire into the scope of the investigation, and
reguest to be notified immediately of any violations discov-
ered under the Davis-Bacon Act, the Contract Work Hours
and Safety Standards Act, or the Copeland (Anti-Kickback)
Act.

22.406-13 Semiannual enforcement reports.

A semiannual report on compliance with and enforce-
ment of the construction labor standards requirements of the
Davis-Bacon Act and Contract Work Hours and Safety
Standards Act is required from each contracting agency.
The reporting periods are October 1 through March 31 and
April 1 through September 30. The reports shall only con-
tain information as to the enforcement actions of the
contracting agency and shall be prepared as prescribed in
Department of Labor memoranda and submitted to the
Department of Labor within 30 days after the end of the
reporting period. This report has been assigned interagency
report control number 1482-DOL-SA.
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22407 Contract clauses.

(8 The contracting officer shall insert the following
clauses in solicitations and contracts in excess of $2,000 for
construction within the United States:

(1) The clause at 52.222-6, Davis-Bacon Act.

(2) Theclause at 52.222-7, Withholding of Funds.

(3) The clause at 52.222-8, Payrolls and Basic
Records.

(4) Theclauseat 52.222-9, Apprentices and Trainees.

(5) The clause at 52.222-10, Compliance with
Copeland Act Requirements.

(6) The clause at 52.222-11, Subcontracts (Labor
Standards).

(7) The clause at 52.222-12, Contract Termination-
Debarment.

(8) Theclause at 52.222-13, Compliance with Davis-
Bacon and Related Act Regulations.

(9) The clause at 52.222-14, Disputes Concerning
Labor Standards.

(10) The clause at 52.222-15, Certification of
Eligibility.

(b) The contracting officer shall insert the clause at
52.222-16, Approval of Wage Rates, in solicitations and
contracts in excess of $2,000 for cost-reimbursement con-
struction to be performed within the United States, except
for contracts with a State or political subdivision thereof.

(c) A contract that is not primarily for construction may
contain arequirement for some construction work to be per-
formed in the United States. If under 22.402(b) the
requirements of this subpart apply to the construction work,
the contracting officer shall insert in such solicitations and
contracts the applicable construction labor standards clauses
required in this section and identify theitem or items of con-
struction work to which the clauses apply.

(d) The contracting officer shall insert the clause at
52.222-17, Labor Standards for Construction Work—
Facilities Contracts, in solicitations and contracts, if a
facilities contract (see 45.301) may require covered con-
struction work (see 22.402(b)) to be performed in the
United States.

Subpart 22.5—[Reserved]

Subpart 22.6—Walsh-Healy Public Contracts
Act

22601 [Reserved]

22.602 Statutory requirements.

Except for the exemptions at 22.604, all contracts subject
to the Walsh-Healey Public Contracts Act (the Act) (41
U.S.C. 35-45) and entered into by any executive depart-
ment, independent establishment, or other agency or
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(i) Incurred as aresult of compliance with spe-
cific terms and conditions of the contract or written
instructions from the contracting officer, or

(i) When agreed to in writing by the contract-
ing officer.

(6) Patent infringement litigation, unless otherwise
provided for in the contract.

(7) Representation of, or assistance to, individuals,
groups, or legal entities which the contractor is not legally
bound to provide, arising from an action where the partici-
pant was convicted of violation of alaw or regulation or was
found liable in a civil or administrative proceeding.

(8) Protests of Federal Government solicitations or
contract awards, or the defense against protests of such
solicitations or contract awards, unless the costs of defend-
ing against a protest are incurred pursuant to a written
reguest from the cognizant contracting officer.

(g) Costs which may be unallowable under 31.205-47,
including directly associated costs, shall be segregated and
accounted for by the contractor separately. During the pen-
dency of any proceeding covered by paragraph (b) and
subparagraphs (f)(4) and (f)(7) of this subsection, the con-
tracting officer shall generaly withhold payment of such
costs. However, if in the best interests of the Government,
the contracting officer may provide for conditional payment
upon provision of adequate security, or other adequate
assurance, and agreement by the contractor to repay all
unalowable costs, plus interest, if the costs are subse-
quently determined to be unallowable.

31.205-48 Deferred research and development costs.

“Research and development,” as used in this section,
means the type of technical effort described in 31.205-18
but sponsored by a grant or required in the performance of
acontract. When costs are incurred in excess of either the
price of a contract or amount of a grant for research and
development effort, the excess is unalowable under any
other Government contract.

31.205-49 Goodwill.

Goodwill, an unidentifiable intangible asset, originates
under the purchase method of accounting for a business
combination when the price paid by the acquiring company
exceeds the sum of the identifiable individual assets
acquired less liabilities assumed, based upon their fair val-
ues. The excess is commonly referred to as goodwill.
Goodwill may arise from the acquisition of a company as a
whole or a portion thereof. Any costs for amortization,

expensing, write-off, or write-down of goodwill (however
represented) are unallowable.

31.205-50 [Reserved]

31.205-51 Costs of alcoholic bever ages.
Costs of alcoholic beverages are unallowable.

31.205-52 Asset valuations resulting from business
combinations.

(a) For tangible capital assets, when the purchase method
of accounting for a business combination is used, whether
or not the contract or subcontract is subject to CAS, the
allowable depreciation and cost of money shall be based on
the capitalized asset values measured and assigned in accor-
dance with 48 CFR 9904.404-50(d), if allocable,
reasonable, and not otherwise unallowable.

(b) For intangible capital assets, when the purchase
method of accounting for a business combination is used,
allowable amortization and cost of money shall be limited
to the total of the amounts that would have been allowed
had the combination not taken place.

Subpart 31.3—Contractswith Educational
Institutions

31.301 Purpose.

This subpart provides the principles for determining the
cost of research and development, training, and other work
performed by educationa institutions under contracts with
the Government.

31.302 General.

Office of Management and Budget (OMB) Circular No.
A-21, Cost Principles for Educationa Institutions, revised,
provides principles for determining the costs applicable to
research and development, training, and other work per-
formed by educational institutions under contracts with the
Government.

31.303 Requirements.

(a) Contracts that refer to this Subpart 31.3 for deter-
mining allowable costs under contracts with educational
ingtitutions shall be deemed to refer to, and shall have the
allowability of costs determined by the contracting officer
in accordance with, the revision of OMB Circular A-21in
effect on the date of the contract.

(b) Agenciesare not expected to place additional restric-
tions on individual items of cost.
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Subparts 31.4 and 31.5—[Reserved]

Subpart 31.6—Contracts with State, L ocal,
and Federally Recognized Indian Tribal
Governments

31.601 Purpose.

This subpart provides the principles for determining
allowable cost of contracts and subcontracts with State,
local, and federally recognized Indian tribal governments.

31.602 General.

Office of Management and Budget (OMB) Circular No.
A-87, Cost Principles for State and Local Governments,
Revised, sets forth the principles for determining the allow-
able costs of contracts and subcontracts with State, local,
and federally recognized Indian tribal governments. These
principles are for cost determination and are not intended to
identify the circumstances or dictate the extent of Federal
and State or local participation in financing a particular
contract.

31.603 Requirements.

(a) Contracts that refer to this Subpart 31.6 for deter-
mining allowable costs under contracts with State, local and
Indian tribal governments shall be deemed to refer to, and
shall have the allowability of costs determined by the con-
tracting officer in accordance with, the revision of OMB
Circular A-87 which isin effect on the date of the contract.

(b) Agenciesare not expected to place additional restric-
tions on individua items of cost. However, under 10
U.S.C. 2324(e) and 41 U.S.C. 256(e), the following costs
are unalowable:

(1) Costs of entertainment, including amusement,
diversion, and social activities, and any costs directly asso-
ciated with such costs (such as tickets to shows or sports
events, meals, lodging, rentals, transportation, and gratu-
ities).

(2) Costsincurred to influence (directly or indirectly)
legidative action on any matter pending before Congress, a
State legislature, or alegislative body of apolitical subdivi-
sion of a State.

(3) Costsincurred in defense of any civil or criminal
fraud proceeding or similar proceeding (including filing of
any false certification) brought by the United States where
the contractor isfound liable or has pleaded nolo contendere
to a charge of fraud or similar proceeding (including filing
of afalse certification).

(4) Payments of fines and penalties resulting from
violations of, or faillure to comply with, Federal, state, local,
or foreign laws and regulations, except when incurred as a
result of compliance with specific terms and conditions of
the contract or specific written instructions from the con-

31-44 (FAC 97-19)

tracting officer authorizing in advance such payments in
accordance with applicable regulations in the FAR or an
executive agency supplement to the FAR.

(5) Costs of any membership in any social, dining, or
country club or organization.

(6) Costs of alcoholic beverages.

(7) Contributions or donations, regardiess of the
recipient.

(8) Costs of advertising designed to promote the con-
tractor or its products.

(9) Costs of promotiona items and memorabilia,
including models, gifts, and souvenirs.

(10) Costs for travel by commercia aircraft which
exceed the amount of the standard commercial fare.

(11) Costs incurred in making any payment (com-
monly known as a "golden parachute payment™) which is—

(i) Inanamount in excess of the normal severance
pay paid by the contractor to an employee upon termination
of employment; and

(ii) Is paid to the employee contingent upon, and
following, a change in management control over, or owner -
ship of, the contractor or a substantial portion of the
contractor's assets.

(12) Costs of commercia insurance that protects
against the costs of the contractor for correction of the con-
tractor's own defects in materials or workmanship.

(13) Costs of severance pay paid by the contractor to
foreign nationals employed by the contractor under a ser-
vice contract performed outside the United States, to the
extent that the amount of the severance pay paid in any case
exceeds the amount paid in the industry involved under the
customary or prevailing practice for firms in that industry
providing similar services in the United States, as deter-
mined by regulations in the FAR or in an executive agency
supplement to the FAR.

(14) Costs of severance pay paid by the contractor to
aforeign national employed by the contractor under a ser-
vice contract performed in a foreign country if the
termination of the employment of the foreign national isthe
result of the closing of, or curtailment of activities at, a
United States facility in that country at the request of the
government of that country.

(15) Costs incurred by a contractor in connection
with any criminal, civil, or administrative proceedings com-
menced by the United States or a State, to the extent
provided in 10 U.S.C. 2324(k) or 41 U.S.C. 256(K).

Subpart 31.7—Contracts with Nonpr ofit
Organizations

31.701 Purpose.
This subpart provides the principles for determining the
cost applicable to work performed by nonprofit organiza-
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apply, except that sealed bidding need not be used for con-
struction contracts to be performed outside the United
States, its possessions, or Puerto Rico. (See 6.401(b)(2).)
(b) Contracting officers shall acquire architect-engineer
services by negotiation, and select sources in accordance
with applicable law, Subpart 36.6, and agency regulations.

36.104 Policy.
Unless the traditional acquisition approach of design-
bid-build established under the Brooks Architect-Engineers
| Act (40 U.S.C. 541, et seq.) or another acquisition proce-
dure authorized by law is used, the contracting officer shall
use the two-phase selection procedures authorized by
10 U.S.C. 2305a or 41 U.S.C. 253m when entering into a
contract for the design and construction of a public building,
facility, or work, if the contracting officer makes a determi-
nation that the procedures are appropriate for use (see
Subpart 36.3). Other acquisition procedures authorized by
law include the procedures established in this part and other
parts of this chapter and, for DoD, the design-build process
described in 10 U.S.C. 2862.

Subpart 36.2—Special Aspects of Contracting
for Construction

36.201 Evaluation of contractor performance.

(@) Preparation of performance evaluation reports. (1)
The contracting activity shall evaluate contractor perfor-
mance and prepare a performance report using the SF 1420,
Performance Evaluation (Construction Contracts), for each
construction contract of—

(i) $500,000 or more; or
(ii) More than $10,000, if the contract was termi-
nated for default.

(2) The report shall be prepared at the time of final
acceptance of the work, at the time of contract termination,
or at other times, as appropriate, in accordance with agency
procedures. Ordinarily, the evaluating official who prepares
the report should be the person responsible for monitoring
contract performance.

(3) If the evaluating official concludes that a contrac-
tor’'s overall performance was unsatisfactory, the contractor
shall be advised in writing that a report of unsatisfactory
performance is being prepared and the basis for the report.
If the contractor submits any written comments, the evalu-
ating officia shall include them in the report, resolve any
alleged factual discrepancies, and make appropriate
changes in the report.

(4) The head of the contracting activity shall estab-
lish procedures which ensure that fully qualified personnel
prepare and review performance reports.

(b) Review of performance reports. Each performance
report shall be reviewed to ensure that it is accurate and fair.

The reviewing official should have knowledge of the con-
tractor's performance and should normally be at an
organizational level above that of the evaluating official.

(c) Distribution and use of performance reports. (1)
Each performance report shall be distributed in accordance
with agency procedures. One copy shall be included in the
contract file. The contracting activity shall retain the report
for at least six years after the date of the report.

(2) Before making a determination of responsibility
in accordance with Subpart 9.1, the contracting officer may
consider performance reports in accordance with agency
instructions.

36.202 Specifications.

(@) Construction specifications shall conform to the
requirements in Part 11 of this regulation.

(b) Whenever possible, contracting officers shall ensure
that references in specifications are to widely recognized
standards or specifications promulgated by governments,
industries, or technical societies.

() When “brand name or equal” descriptions are neces-
sary, specifications must clearly identify and describe the
particular physical, functional, or other characteristics of the
brand-name items which are considered essential to satisfy-
ing the requirement.

36.203 Government estimate of construction costs.

(& An independent Government estimate of construction
costs shall be prepared and furnished to the contracting officer
at the earliest practicable time for each proposed contract and
for each contract modification anticipated to cost $100,000 or
more. The contracting officer may require an estimate when
the cost of required work is anticipated to be less than
$100,000. The estimate shall be prepared in as much detail as
though the Government were competing for award.

(b) When two-step sealed bidding is used, the indepen-
dent Government estimate shall be prepared when the
contract requirements are definitized.

(c) Access to information concerning the Government
estimate shall be limited to Government personnel whose
official dutiesrequire knowledge of the estimate. An excep-
tion to this rule may be made during contract negotiationsto
allow the contracting officer to identify a specialized task
and disclose the associated cost breakdown figures in the
Government estimate, but only to the extent deemed neces-
sary to arrive at a fair and reasonable price. The overall
amount of the Government’ s estimate shall not be disclosed
except as permitted by agency regulations.

36.204 Disclosure of the magnitude of construction
projects.
Advance notices and solicitations shall state the magni-
tude of the requirement in terms of physical characteristics
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and estimated price range. In no event shall the statement
of magnitude disclose the Government’s estimate.
Therefore, the estimated price should be described in terms
of one of the following price ranges:

(8 Less than $25,000.

(b) Between $25,000 and $100,000.

(c) Between $100,000 and $250,000.

(d) Between $250,000 and $500,000.

(e) Between $500,000 and $1,000,000.

(f) Between $1,000,000 and $5,000,000.

(g) Between $5,000,000 and $10,000,000.

(h) More than $10,000,000.

36.205 Statutory cost limitations.

(a) Contracts for construction shall not be awarded at a
cost to the Government—

(1) In excess of statutory cost limitations, unless
applicable limitations can be and are waived in writing for
the particular contract; or

(2) Which, with allowances for Government-
imposed contingencies and overhead, exceeds the statutory
authorization.

(b) Solicitations containing one or more items subject to
statutory cost limitations shall state—

(1) The applicable cost limitation for each affected
item in a separate schedule;

(2) That an offer which does not contain separately-
priced schedules will not be considered; and

(3) That the price on each schedule shall include an
approximate apportionment of al estimated direct costs,
alocable indirect costs, and profit.

(c) The Government shall reject an offer if its prices
exceed applicable statutory limitations, unless laws or
agency procedures provide pertinent exemptions. However,
if it isin the Government’s interest, the contracting officer
may include a provision in the solicitation which permits the
award of separate contracts for individual items whose prices
are within or subject to applicable statutory limitations.

(d) The Government shall also reject an offer if itsprices
are within statutory limitations only because it is materially
unbalanced. An offer is unbalanced if its prices are signifi-
cantly lessthan cost for some work, and overstated for other
work.

36.206 Liquidated damages.

The contracting officer must evaluate the need for liqui-
dated damages in a construction contract in accordance with
11.502 and agency regulations.

36.207 Pricing fixed-price construction contracts.

(@) Generally, firm-fixed-price contracts shall be used to
acquire construction. They may be priced—
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(1) On alump-sum basis (when a lump sum is paid
for the total work or defined parts of the work),

(2) Onaunit-price basis (when aunit priceispaid for
a specified quantity of work units), or

(3) Using a combination of the two methods.

(b) Lump-sum pricing shall be used in preference to unit
pricing except when—

(1) Large quantities of work such as grading, paving,
building outside utilities, or site preparation are involved;

(2) Quantities of work, such as excavation, cannot be
estimated with sufficient confidence to permit a lump-sum
offer without a substantial contingency;

(3) Estimated quantities of work required may
change significantly during construction; or

(4) Offerors would have to expend unusual effort to
develop adequate estimates.

(c) Fixed-price contracts with economic price adjust-
ment may be used if such a provision is customary in
contracts for the type of work being acquired, or when
omission of an adjustment provision would preclude a sig-
nificant number of firms from submitting offers or would
result in offerors including unwarranted contingencies in
proposed prices.

36.208 Concurrent performance of firm-fixed-price
and other types of construction contracts.

In view of potential labor and administrative problems,
cost-plus-fixed-fee, price-incentive, or other types of con-
tracts with cost variation or cost adjustment features shall not
be permitted concurrently, at the same work site, with firm-
fixed-price, lump sum, or unit price contracts except with the
prior approval of the head of the contracting activity.

36.209 Construction contracts with architect-engineer
firms.

No contract for the construction of a project shal be
awarded to the firm that designed the project or its sub-
sidiaries or affiliates, except with the approval of the head
of the agency or authorized representative.

36.210 Ingpection of site and examination of data.

The contracting officer should make appropriate arrange-
ments for prospective offerors to inspect the work site and to
have the opportunity to examine data available to the
Government which may provide information concerning the
performance of the work, such as boring samples, original
boring logs, and records and plans of previous construction.
The data should be assembled in one place and made available
for examination. The solicitation should notify offerors of the
time and place for the siteingpection and data examination. If
it isnot feasible for offerorsto inspect the site or examine the
data on their own, the solicitation should also designate an
individua who will show thesite or data to the offerors.
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43.203 Changeorder accounting procedures.

(@) Contractors' accounting systems are seldom
designed to segregate the costs of performing changed
work. Therefore, before prospective contractors submit
offers, the contracting officer should advise them of the pos-
sible need to revise their accounting procedures to comply
with the cost segregation requirements of the Change Order
Accounting clause at 52.243-6.

(b) Thefollowing categories of direct costs normally are
segregable and accountable under the terms of the Change
Order Accounting clause:

(1) Nonrecurring costs (e.g., engineering costs and
costs of obsolete or reperformed work).

(2) Costs of added distinct work caused by the
change order (e.g., new subcontract work, new prototypes,
or new retrofit or backfit kits).

(3) Costs of recurring work (e.g., labor and material
costs).

43.204 Administration.

(8 Change order documentation. When change orders
are not forward priced, they require two documents. the
change order and a supplemental agreement reflecting the
resulting equitable adjustment in contract terms. If an equi-
table adjustment in the contract price or delivery terms or
both can be agreed upon in advance, only a supplemental
agreement need be issued, but administrative changes and
changes issued pursuant to a clause giving the Government
a unilateral right to make a change (e.g., an option clause)
initially reguire only one document.

(b) Definitization. (1) Contracting officersshall negoti-
ate equitable adjustments resulting from change orders in
the shortest practicable time.

(2) Administrative contracting officers negotiating
equitable adjustments by delegation under 42.302(b)(1),
shall obtain the contracting officer's concurrence before
adjusting the contract delivery schedule.

(3) Contracting offices and contract administration
offices, as appropriate, shall establish suspense systems
adequate to ensure accurate identification and prompt defin-
itization of unpriced change orders.

(4) The contracting officer shall ensure that a cost
analysisis made, if appropriate, under 15.404-1(c) and shall
consider the contractor’s segregable costs of the change, if
available. If additional funds are required as aresult of the
change, the contracting officer shall secure the funds before
making any adjustment to the contract.

(5) When the contracting officer requires afield pric-
ing review of reguests for equitable adjustment, the
contracting officer shall provide a list of any significant
contract events which may aid in the analysis of the request.
Thislist should include—

(i) Date and dollar amount of contract award
and/or modification;

(if) Date of submission of initial contract proposal
and dollar amount;

(iii) Date of alleged delays or disruptions;

(iv) Performance dates as scheduled at date of
award and/or modification;

(v) Actual performance dates,

(vi) Date entitlement to an equitable adjustment
was determined or contracting officer decision was ren-
dered if applicable;

(vii) Date of certification of the request for adjust-
ment if certification is required; and

(viii) Dates of any pertinent Government actions
or other key events during contract performance which may
have an impact on the contractor's request for equitable
adjustment.

(c) Complete and final equitable adjustments. To avoid
subsequent controversies that may result from a supplemen-
tal agreement containing an equitable adjustment as the
result of a change order, the contracting officer should—

(1) Ensure that al elements of the equitable adjust-
ment have been presented and resolved; and

(2) Include, in the supplemental agreement, a release
similar to the following:

CONTRACTOR’S STATEMENT OF RELEASE

In consideration of the modification(s) agreed to herein as com-
plete equitable adjustments for the Contractor’'s

(describe) “proposal(s) for adjustment,” the
Contractor hereby releases the Government from any and all
liability under this contract for further equitable adjustments
attributable to such facts or circumstances giving rise to the

“proposal(s) for adjustment” (except for ).

43.205 Contract clauses.

(8)(1) The contracting officer shall insert the clause at
52.243-1, Changes—Fixed-Price, in solicitations and con-
tracts when a fixed-price contract for supplies is
contemplated.

(2) If therequirement isfor services, other than archi-
tect-engineer or other professional services, and no supplies
are to be furnished, the contracting officer shal use the
clause with its Alternate .

(3) If the requirement is for services (other than
architect-engineer services, transportation, or research and
development) and supplies are to be furnished, the contract-
ing officer shall use the clause with its Alternate I1.

(4) If the requirement is for architect-engineer or
other professional services, the contracting officer shall use
the clause with its Alternate I11.
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(5) If the requirement is for transportation services,
the contracting officer shall use the clause with its
Alternate IV.

(6) If itisdesired toincludethe clausein solicitations
and contracts when a research and development contract is
contemplated, the contracting officer shall use the clause
with its Alternate V.

(b)(1) The contracting officer shall insert the clause at
52.243-2, Changes—Cost-Reimbursement, in solicitations
and contracts when a cost-reimbursement contract for sup-
pliesis contemplated.

(2) If the requirement is for services and no supplies
are to be furnished, the contracting officer shall use the
clause with its Alternate I.

(3) If therequirement is for services and supplies are
to be furnished, the contracting officer shall use the clause
with its Alternate 11.

(4) If the requirement is for construction, the con-
tracting officer shall use the clause with its Alternate 111.

(5) If afacilities contract is contemplated, the con-
tracting officer shall use the clause with its Alternate I V.

(6) If itisdesiredtoincludethe clausein solicitations
and contracts when a research and development contract is
contemplated, the contracting officer shall use the clause
with its Alternate V.

(¢) Insert the clause at 52.243-3, Changes—Time-and-
Materials or Labor-Hours, in solicitations and contracts
when a time-and-materials or labor-hour contract is con-
templated. The contracting officer may vary the 30-day
period in paragraph (c) of the clause according to agency
procedures.

(d) The contracting officer shall insert the clause at
52.243-4, Changes, in solicitations and contracts for—

(1) Dismantling, demoalition, or removal of improve-
ments; and

(2) Construction, when a fixed-price contract is con-
templated and the contract amount is expected to exceed the
simplified acquisition threshold.

(e) The contracting officer shall insert the clause at
52.243-5, Changes and Changed Conditions, in solicitations
and contracts for construction, when the contract amount is
not expected to exceed the simplified acquisition threshold.
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(f) The contracting officer may insert a clause, substan-
tially the same as the clause at 52.243-6, Change Order
Accounting, in solicitations and contracts for supply and
research and devel opment contracts of significant technical
complexity, if numerous changes are anticipated. The clause
may be included in solicitations and contracts for construc-
tion if deemed appropriate by the contracting officer.

Subpart 43.3—Forms

43.301 Useof forms.

(8)(1) The Standard Form 30 (SF 30), Amendment of
Solicitation/Modification of Contract, shall (except for the
options stated in 43.301(a)(2) or actions processed under
Part 15) be used for—

(i) Any amendment to a solicitation;

(ii) Change orders issued under the Changes
clause of the contract;

(iii) Any other unilateral contract modification
issued under a contract clause authorizing such modifica
tion without the consent of the contractor;

(iv) Administrative changes such as the correction
of typographical mistakes, changesin the paying office, and
changes in accounting and appropriation data;

(v) Supplemental agreements (see 43.103); and

(vi) Removal, reinstatement, or addition of funds
to acontract.

(2) The SF 30 may be used for—

(i) Modifications that change the price of con-
tracts for the acquisition of petroleum as a result of
economic price adjustment;

(if) Termination notices; and

(iii) Purchase order modifications as specified in
13.302-3.

(3) If it is anticipated that a change will result in a
price change, the estimated amount of the price change shall
not be shown on copies of SF 30 furnished to the contractor.

(b) The Optional Form 336 (OF 336), Continuation
Sheet, or a blank sheet of paper, may be used as a continu-
ation sheet for a contract modification.
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other sources, as compared with the time delivery could be
obtained from the delinquent contractor.

(5) The degree of essentiality of the contractor in the
Government acquisition program and the effect of a termi-
nation for default upon the contractor’s capability as a
supplier under other contracts.

(6) Theeffect of atermination for default on the abil-
ity of the contractor to liquidate guaranteed loans, progress
payments, or advance payments.

(7) Any other pertinent facts and circumstances.

(g) If, after compliance with the procedures in para
graphs (@) through (f) of this 49.402-3, the contracting
officer determines that a termination for default is proper,
the contracting officer shall issue a notice of termination
stating—

(1) The contract number and date;

(2) The acts or omissions constituting the default;

(3) That the contractor’s right to proceed further
under the contract (or a specified portion of the contract) is
terminated;

(4) That the supplies or services terminated may be
purchased against the contractor's account, and that the con-
tractor will be held liable for any excess costs;

(5) If the contracting officer has determined that the
failure to perform is not excusable, that the notice of termi-
nation constitutes such decision, and that the contractor has
the right to appeal such decision under the Disputes clause;

(6) That the Government reserves all rights and
remedies provided by law or under the contract, in addition
to charging excess costs; and

(7) That the notice constitutes a decision that the con-
tractor is in default as specified and that the contractor has
the right to appeal under the Disputes clause.

(h) The contracting officer shall make the same distrib-
ution of the termination notice as was made of the contract.
A copy shall also be furnished to the contractor’s surety, if
any, when the notice is furnished to the contractor. The
surety should be requested to advise if it desires to arrange
for completion of the work. In addition, the contracting
officer shall notify the disbursing officer to withhold further
payments under the terminated contract, pending further
advice, which should be furnished at the earliest practicable
time.

(i) Inthe case of a construction contract, promptly after
issuance of the termination notice, the contracting officer
shall determine the manner in which the work isto be com-
pleted and whether the materials, appliances, and plant that
are on the site will be needed.

() If the contracting officer determines before issuing
the termination naotice that the failure to perform is excus-
able, the contract shall not be terminated for default. If
termination is in the Government’s interest, the contracting

officer may terminate the contract for the convenience of
the Government.

(k) If the contracting officer has not been able to deter-
mine, before issuance of the notice of termination whether
the contractor’s failure to perform is excusable, the con-
tracting officer shall make a written decision on that point
as soon as practicable after issuance of the notice of termi-
nation. The decision shall be delivered promptly to the
contractor with a notification that the contractor has the
right to appeal as specified in the Disputes clause.

49.402-4 Procedurein lieu of termination for default.

Thefollowing courses of action, among others, are avail-
able to the contracting officer in lieu of termination for
default when in the Government’ s interest:

(@) Permit the contractor, the surety, or the guarantor, to
continue performance of the contract under a revised deliv-
ery schedule.

(b) Permit the contractor to continue performance of the
contract by means of a subcontract or other business
arrangement with an acceptable third party, provided the
rights of the Government are adequately preserved.

(c) If therequirement for the supplies and servicesin the
contract no longer exists, and the contractor is not liable to
the Government for damages as provided in 49.402-7, exe-
cute a no-cost termination settlement agreement using the
formats in 49.603-6 and 49.603-7 as a guide.

49.402-5 Memorandum by the contracting officer.

When a contract is terminated for default or a procedure
authorized by 49.402-4 is followed, the contracting officer
shall prepare a memorandum for the contract file explaining
the reasons for the action taken.

49.402-6 Repurchase against contractor 's account.

(@) When the supplies or services are till required after
termination, the contracting officer shall repurchase the
same or similar supplies or services against the contractor’s
account as soon as practicable. The contracting officer shall
repurchase at as reasonable a price as practicable, consider-
ing the quality and delivery requirements. The contracting
officer may repurchase a quantity in excess of the undeliv-
ered quantity terminated for default when the excess
guantity is needed, but excess cost may not be charged
against the defaulting contractor for more than the undeliv-
ered quantity terminated for default (including variationsin
guantity permitted by the terminated contract). Generaly,
the contracting officer will make a decision whether or not
to repurchase before issuing the termination notice.

(b) If the repurchaseis for a quantity not over the unde-
livered quantity terminated for default, the Default clause
authorizes the contracting officer to use any terms and
acquisition method deemed appropriate for the repurchase.
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However, the contracting officer shall obtain competition to
the maximum extent practicable for the repurchase. The
contracting officer shall cite the Default clause as the
authority. If the repurchase is for a quantity over the unde-
livered quantity terminated for default, the contracting
officer shall treat the entire quantity as a new acquisition.

(c) If repurchase is made at a price over the price of the
supplies or services terminated, the contracting officer shall,
after completion and final payment of the repurchase con-
tract, make written demand on the contractor for the total
amount of the excess, giving consideration to any increases
or decreases in other costs such as transportation, discounts,
etc. If the contractor fails to make payment, the contracting
officer shall follow the procedures in Subpart 32.6 for col-
lecting contract debts due the Government.

49.402-7 Other damages.

(@) If the contracting officer terminates a contract for
default or follows a course of action instead of termination
for default (see 49.402-4), the contracting officer promptly
must assess and demand any liquidated damages to which
the Government is entitled under the contract. Under the
contract clause at 52.211-11, these damages are in addition
to any excess repurchase costs.

(b) If the Government has suffered any other ascertain-
able damages, including administrative costs, as a result of
the contractor's default, the contracting officer must, on the
basis of legal advice, take appropriate action as prescribed
in Subpart 32.6 to assert the Government's demand for the
damages.

49.403 Termination of cost-reimbursement contracts
for default.

() Theright to terminate a cost-reimbursement contract
for default is provided for in the Termination for Default or
for Convenience of the Government clause at 52.249-6. A
10-day notice to the contractor before termination for
default is required in every case by the clause.

(b) Settlement of a cost-reimbursement contract termi-
nated for default is subject to the principlesin Subparts 49.1
and 49.3 the same as when a contract is terminated for con-
venience, except that—

(1) The costs of preparing the contractor’s settlement
proposal are not alowable (see subparagraph (h)(3) of the
clause); and

(2) The contractor is reimbursed the allowable costs,
and an appropriate reduction is made in the total fee, if any,
(see subparagraph (h)(4) of the clause).

(c) The contracting officer shall use the procedures in
49.402 to the extent appropriate in considering the termina-
tion for default of a cost-reimbursement contract. However,
a cost-reimbursement contract does not contain any provi-
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sion for recovery of excess repurchase costs after termina-
tion for default (but see paragraph (g) of the clause at
52.246-3 with respect to failure of the contractor to replace
or correct defective supplies).

49.404 Surety-takeover agreements.

(@) The procedures in this section apply primarily, but
not solely, to fixed-price construction contracts terminated
for default.

(b) Sincethe surety isliable for damages resulting from
the contractor’s default, the surety has certain rights and
interests in the completion of the contract work and appli-
cation of any undisbursed funds. Therefore, the contracting
officer must consider carefully the surety’s proposals for
completing the contract. The contracting officer must take
action on the basis of the Government’s interest, including
the possible effect upon the Government’ s rights against the
surety.

(c) The contracting officer should permit surety offersto
complete the contract, unless the contracting officer
believes that the persons or firms proposed by the surety to
complete the work are not competent and qualified or the
proposal is not in the best interest of the Government.

(d) There may be conflicting demands for the defaulting
contractor’s assets, including unpaid prior earnings
(retained percentages and unpaid progress estimates).
Therefore, the surety may include a “takeover” agreement
in its proposal, fixing the surety’s rights to payment from
those funds. The contracting officer may (but not before the
effective date of termination) enter into a written agreement
with the surety. The contracting officer should consider
using a tripartite agreement among the Government, the
surety, and the defaulting contractor to resolve the default-
ing contractor’s residual rights, including assertions to
unpaid prior earnings.

(e) Any takeover agreement must require the surety to
complete the contract and the Government to pay the
surety’ s costs and expenses up to the balance of the contract
price unpaid at the time of default, subject to the following
conditions:

(1) Any unpaid earnings of the defaulting contractor,
including retained percentages and progress estimates for
work accomplished before termination, must be subject to
debts due the Government by the contractor, except to the
extent that the unpaid earnings may be used to pay the com-
pleting surety its actual costs and expenses incurred in the
completion of the work, but not including its payments and
obligations under the payment bond given in connection
with the contract.

(2) The surety is bound by contract terms governing
liquidated damages for delays in completion of the work,
unless the delays are excusable under the contract.
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(3) If the contract proceeds have been assigned to a
financing ingtitution, the surety must not be paid from
unpaid earnings, unless the assignee provides written con-
sent.

(4) The contracting officer must not pay the surety
more than the amount it expended completing the work and
discharging its liabilities under the defaulting contractor’s
payment bond. Payments to the surety to reimburse it for
discharging its liabilities under the payment bond of the
defaulting contractor must be only on authority of—

(i) Mutual agreement among the Government, the
defaulting contractor, and the surety;

(ii) Determination of the Comptroller Genera as
to payee and amount; or

(iii) Order of a court of competent jurisdiction.

49.405 Completion by another contractor.

If the surety does not arrange for completion of the con-
tract, the contracting officer normally will arrange for
completion of the work by awarding a new contract based
on the same plans and specifications. The new contract
may be the result of sealed bidding or any other appropriate
contracting method or procedure. The contracting officer
shall exercise reasonable diligence to obtain the lowest
price available for completion.

49.406 Liquidation of liability.

The contract provides that the contractor and the surety
are liable to the Government for resultant damages. The
contracting officer shall use al retained percentages of
progress payments previously made to the contractor and
any progress payments due for work completed before the
termination to liquidate the contractor’s and the surety’slia
bility to the Government. If the retained and unpaid
amounts are insufficient, the contracting officer shall take
steps to recover the additional sum from the contractor and
the surety.

Subpart 49.5—Contract Termination Clauses

49501 General.

This subpart prescribesthe principal contract termination
clauses. This subpart does not apply to contracts that use
the clause at 52.213-4, Terms and Conditions—Simplified
Acquisitions (Other Than Commercia Items). For con-
tracts for the acquisition of commercial items, this part
provides administrative guidance which may be followed
when it is consistent with the requirements and procedures
in the clause at 52.212-4, Contract Terms and Conditions -
Commercial Items. In appropriate cases, agencies may
authorize the use of special purpose clauses, if consistent
with this chapter.

49502 Termination for convenience of the Gover nment.

(a) Fixed-price contracts of $100,000 or less (short
form)—(1) General use. The contracting officer shall
insert the clause at 52.249-1, Termination for Convenience
of the Government (Fixed-Price) (Short Form), in solicita
tions and contracts when a fixed-price contract is
contemplated and the contract amount is expected to be
$100,000 or less, except—

(i) If useof the clause at 52.249-4, Termination for
Convenience of the Government (Services) (Short Form) is
appropriate,

(ii) In contracts for research and development
work with an educational or nonprofit institution on a no-
profit basis,

(iii) In contracts for architect-engineer services, or

(iv) If one of the clauses prescribed or cited at
49.505(a), (b), or (), is appropriate.

(2) Dismantling and demoalition. If the contract isfor
dismantling, demalition, or removal of improvements, the
contracting officer shall use the clause with its Alternate |.

(b) Fixed-price contracts over $100,000—(1)(i) General
use. The contracting officer shall insert the clause at
52.249-2, Termination for Convenience of the Government
(Fixed-Price), in solicitations and contracts when a fixed-
price contract is contemplated and the contract amount is
expected to be over $100,000, except in contracts for

(A) Dismantling and demoalition,

(B) Research and development work with an
educational or nonprofit institution on a no-profit basis, or

(C) Architect-engineer services; it shall not be
used if the clause at 52.249-4, Termination for Convenience
of the Government (Services) (Short Form), is appropriate
(see 49.502(c)), or one of the clauses prescribed or cited at
49.505(a), (b), or (), is appropriate.

(ii) Construction. If the contract is for construc-
tion, the contracting officer shall use the clause with its
Alternate .

(iii) Partial payments. If the contract is with an
agency of the U.S. Government or with State, local, or for-
eign governments or their agencies, and if the contracting
officer determines that the requirement to pay interest on
excess partia payments is inappropriate, the contracting
officer shall use the clause with its Alternate Il. In such
contracts for construction, the contracting officer shall use
the clause with its Alternate 11.

(2) Dismantling and demolition. The contracting
officer shall insert the clause at 52.249-3, Termination for
Convenience of the Government (Dismantling, Demolition,
or Removal of Improvements) in solicitations and contracts
for dismantling, demolition, or removal of improvements,
when afixed-price contract is contemplated and the contract
amount is expected to be over $100,000. If the contract is
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with an agency of the U.S. Government or with State, local,
or foreign governments or their agencies, and if the con-
tracting officer determines that the requirement to pay
interest on excess partial paymentsisinappropriate, the con-
tracting officer shall use the clause with its Alternate |.

(c) Service contracts (short form). The contracting offi-
cer shal insert the clause at 52.249-4, Termination for
Convenience of the Government (Services) (Short Form), in
solicitations and contracts for services, regardless of value,
when a fixed-price contract is contemplated and the con-
tracting officer determines that because of the kind of
services required, the successful offeror will not incur sub-
stantial charges in preparation for and in carrying out the
contract, and would, if terminated for the convenience of
the Government, limit termination settlement chargesto ser-
vices rendered before the date of termination. Examples of
services where this clause may be appropriate are contracts
for rental of unreserved parking space, laundry and
drycleaning, etc.

(d) Research and development contracts. The contract-
ing officer shall insert the clause at 52.249-5, Termination
for the Convenience of the Government (Educational and
Other Nonprofit Institutions), in solicitations and contracts
when either a fixed-price or cost-reimbursement contract is
contemplated for research and development work with an
educational or nonprofit institution on a nonprofit or no-fee
basis.

(e) Subcontracts—(1) General use. The prime contrac-
tor may find the clause at 52.249-1, Termination for
Convenience of the Government (Fixed-Price) (Short
Form), or at 52.249-2, Termination for Convenience of the
Government (Fixed-Price), as appropriate, suitable for use
in fixed-price subcontracts, except as noted in subparagraph
(e)(2) of this section; provided, that the relationship
between the contractor and subcontractor is clearly indi-
cated. Inapplicable conditions (e.g., paragraph (d)) in
52.249-2 should be deleted and the periods reduced for sub-
mitting the subcontractor’s termination settlement proposal
(eg., 6 months), and for requesting an equitable price
adjustment (e.g., 45 days).

(2) Research and development. The prime contractor
may find the clause at 52.249-5, Termination for the
Convenience of the Government (Educational and Other
Nonprofit Institutions), suitable for use in subcontracts
placed with educational or nonprofit institutions on a no-
profit or no-fee basis; provided, that the relationship
between the contractor and subcontractor is clearly indi-
cated. Inapplicable conditions (e.g., paragraph (h)) should
be deleted, the period for submitting the subcontractor’s ter-
mination settlement proposal should be reduced (e.g., 6
months), the subcontract should be placed on a no-profit or
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no-fee basis, and the subcontract should incorporate or be
negotiated on the basis of the cost principles in Part 31 of
the Federal Acquisition Regulation.

49.503 Termination for
Government and default.
(a) Cost-reimbursement contracts—(1) General use.

Insert the clause at 52.249-6, Termination (Cost-

Reimbursement), in solicitations and contracts when a

cost-reimbursement contract is contemplated, except con-

tracts for research and development with an educational or
nonprofit institution on a no-fee basis.

(2) Construction. If the contract is for construction,
the contracting officer shall use the clause with its
Alternate |.

(3) Partial payments. If the contract is with an
agency of the U.S. Government or with State, local, or for-
eign governments or their agencies, and if the contracting
officer determines that the requirement to pay interest on
excess partia payments is inappropriate, the contracting
officer shall use the clause with its Alternate Il. In such
contracts for construction, the contracting officer shall use
the clause with its Alternate I11.

(4) Time-and-material and labor-hour contracts. If
the contract is a time-and-material or labor-hour contract,
the contracting officer shall use the clause with its
Alternate 1V. If the contract is with an agency of the U.S.
Government or with State, local, or foreign governments or
their agencies, and if the contracting officer determines that
the requirement to pay interest on excess partial paymentsis
inappropriate, the contracting officer shall use the clause
with its Alternate V.

(b) Insert the clause at 52.249-7, Termination (Fixed-
Price Architect-Engineer), in solicitations and contracts for
architect-engineer services, when a fixed-price contract is
contemplated.

(c) Subcontracts. The prime contractor may find the
clause at 52.249-6, Termination (Cost-Reimbursement),
suitable for use in cost-reimbursement subcontracts; pro-
vided, that the relationship between the contractor and
subcontractor is clearly indicated. Inapplicable conditions
(e.g., paragraphs (€), (j) and (n)) should be deleted and the
period for submitting the subcontractor’s termination settle-
ment proposal should be reduced (e.g., 6 months).

convenience of the

49.504 Termination of fixed-price contracts for
default.

(a)(1) Supplies and services. The contracting officer
shall insert the clause at 52.249-8, Default (Fixed-Price
Supply and Service), in solicitations and contracts when a
fixed-price contract is contemplated and the contract
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50.000 Scope of part.

This part prescribes policies and procedures for entering
into, amending, or modifying contracts in order to facilitate
the national defense under the extraordinary emergency
authority granted by Public Law 85-804 (50 U.S.C. 1431-
1434), referred to in this part as "the Act,” and Executive
Order 10789, dated November 14, 1958, referred to in this
part as "the Executive order," It does not cover advance
payments (see Subpart 32.4).

50.001 Definitions.

“Approving authority,” as used in this part, means an
agency official or contract adjustment board authorized to
approve actions under the Act and Executive order.

“Secretarial level,” as used in this part, means a level at
or above the level of a deputy assistant agency head, or a
contract adjustment board.

Subpart 50.1—General

50.101 Authority.

(a) The Act empowers the President to authorize agen-
cies exercising functions in connection with the national
defense to enter into, amend, and modify contracts, without
regard to other provisions of law related to making, per-
forming, amending, or modifying contracts, whenever the
President considers that such action would facilitate the
national defense.

(b) The Executive order authorizes the heads of the fol-
lowing agencies to exercise the authority conferred by the
Act and to delegate it to other officials within the agency:
the Government Printing Office; the Federal Emergency
Management Agency; the Tennessee Valley Authority; the
National Aeronautics and Space Administration; the
Genera Services Administration; the Defense, Army, Navy,
Air Force, Treasury, Interior, Agriculture, Commerce, and
Transportation Departments; the Department of Energy for
functions transferred to that Department from other autho-
rized agencies; and any other agency that may be authorized
by the President.

50.102 Palicy.

(a) The authority conferred by the Act may not—

(1) Be used in a manner that encourages carelessness
and laxity on the part of persons engaged in the defense
effort or

(2) Be relied upon when other adequate legal author-
ity exists within the agency.

(b) Actions authorized under the Act shall be accom-
plished as expeditiously as practicable, consistent with the
care, restraint, and exercise of sound judgment appropriate
to the use of such extraordinary authority.

(c) Certain kinds of relief previoudy available only
under the Act; eg., rescission or reformation for mutual
mistake, are now available under the authority of the
Contract Disputes Act of 1978. In accordance with subpara-
graph (a)(2) of this section, Part 33 must be followed in
preference to Part 50 for such relief. In case of doubt as to
whether Part 33 applies, the contracting officer should seek
legal advice.
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50.103—50.104 [Reserved]
50.105 Records.

Agencies shall maintain complete records of al actions
taken under this Part 50. For each request for relief
processed, these records shall include, as a minimum—

(a) The contractor’s request;

(b) All relevant memorandums, correspondence, affi-
davits, and other pertinent documents;

(¢) The Memorandum of Decision (see 50.306 and
50.402); and

(d) A copy of the contractual document implementing an
approved request.

Subpart 50.2—Delegation of and
Limitations on Exercise of Authority

50.201 Delegation of authority.

An agency head may delegate in writing authority under
the Act and Executive order, subject to the following
limitations:

(a) Authority delegated shall beto alevel high enough to
ensure uniformity of action.

(b) Authority to approve requests to obligate the
Government in excess of $50,000 may not be delegated
below the secretaria level.

(c) Regardless of dollar amount, authority to approve any
amendment without consideration that increases the con-
tract price or unit price may not be delegated below the
secretarial level, except in extraordinary cases or classes of
cases when the agency head findsthat special circumstances
clearly justify such delegation.

(d) Regardless of dollar amount, authority to indemnify
against unusualy hazardous or nuclear risks, including
extension of such indemnification to subcontracts, shall be
exercised only by the Secretary or Administrator of the
agency concerned, the Public Printer, or the Chairman of the
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Board of Directors of the Tennessee Valley Authority (see
50.403).

50.202 Contract adjustment boards.

An agency head may establish a contract adjustment
board with authority to approve, authorize, and direct
appropriate action under this Part 50 and to make all appro-
priate determinations and findings. The decisions of the
board shall not be subject to appeal ; however, the board may
reconsider and modify, correct, or reverse its previous deci-
sions. The board shall determine its own procedures and
have authority to take all action necessary or appropriate to
conduct its functions.

50.203 Limitations on exercise of authority.
(a) The Act is not authority for—

(1) Using a cost-plus-a-percentage-of-cost system of
contracting;

(2) Making any contract that violates existing law
limiting profit or fees;

(3) Providing for other than full and open competition
for award of contracts for supplies or services; or

(4) Waiving any bid bond, payment bond, perfor-
mance bond, or other bond required by law.

(b) No contract, amendment, or modification shall be
made under the Act’ s authority—

(1) Unless the approving authority finds that the
action will facilitate the national defense;

(2) Unless other lega authority within the agency
concerned is deemed to be lacking or inadequate;

(3) Except within the limits of the amounts appropri-
ated and the statutory contract authorization (however,
indemnification agreements authorized by an agency head
(50.403) are not limited to amounts appropriated or to con-
tract authorization); and

(4) That will obligate the Government for any amount
over $25 million, unless the Senate and House Committees
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Alternate | (Apr 1984). If the delivery schedule is
expressed in terms of specific calendar dates or specific
periods and is based on an assumed date of award, the con-
tracting officer may substitute the following paragraph (b)
for paragraph (b) of the basic clause. The time may be
expressed by substituting “on or before”; “during the
months ”; or “not sooner than , or later than

" as headings for the third column of paragraph (a)
of the basic clause.

(b) The delivery dates or specific periods above are
based on the assumption that the Government will make
award by [Contracting Officer insert date].
Each delivery date in the delivery schedule above will be
extended by the number of calendar days after the above
date that the contract is in fact awarded. Attention is
directed to the Contract Award provision of the solicitation
that provides that a written award or acceptance of offer
mailed or otherwise furnished to the successful offeror
results in a binding contract. Therefore, the offeror shall
compute the time available for performance beginning with
the actual date of award, rather than the date the written
notice of award is received from the Contracting Officer
through the ordinary mails.

Alternate |l (Apr 1984). If the ddivery schedule is
expressed in terms of specific calendar dates or specific
periods and is based on an assumed date the contractor
receives notice of award, the contracting officer may substi-
tute the following paragraph (b) for paragraph (b) of the
basic clause. The time may be expressed by substituting
“within days after the date of receipt of a written notice of
award” as the heading of the third column of paragraph (a)
of the basic clause.

(b) The delivery dates or specific periods above are
based on the assumption that the successful offeror will
receive notice of award by [Contracting
Officer insert date]. Each delivery date in the delivery
schedule above will be extended by the number of calendar
days after the above date that the Contractor receives notice
of award; provided, that the Contractor promptly acknow!-
edges receipt of notice of award.

Alternate 111 (Apr 1984). If theddlivery scheduleisto be
based on the actual date the contractor receives a written
notice of award, the contracting officer may delete para-
graph (b) of the basic clause. The time may be expressed by
substituting “within days after the date of receipt of a writ-
ten notice of award” as the heading of the third column of
paragraph (a) of the basic clause.

52.211-10 Commencement, Prosecution, and

Completion of Work.

As prescribed in 11.404(b), insert the following clause
in solicitations and contracts when a fixed-price construc-
tion contract is contemplated. The clause may be changed to
accommodate the issuance of orders under indefinite-deliv-

ery contracts for construction.

COMMENCEMENT, PrROSECUTION, AND COMPLETION OF WORK
(APr 1984)

The Contractor shall be required to (a) commence work
under this contract within [Contracting Officer
insert number] calendar days after the date the Contractor
receives the notice to proceed, (b) prosecute the work dili-
gently, and (c) complete the entire work ready for use not
later than * The time stated for comple-
tion shall include final cleanup of the premises.

(End of clause)

* The Contracting Officer shall specify either a number
of days after the date the contractor receives the
notice to proceed, or a calendar date.

Alternate | (Apr 1984). If the completion date is
expressed as a specific calendar date, computed on the basis
of the contractor receiving the notice to proceed by acertain
day, add the following paragraph to the basic clause:

The completion date is based on the assumption that
the successful offeror will receive the notice to proceed
by Contracting Officer insert date]. The
completion date will be extended by the number of calendar
days after the above date that the Contractor receives the
notice to proceed, except to the extent that the delay in
issuance of the notice to proceed results from the failure of
the Contractor to execute the contract and give the required
performance and payment bonds within the time specified
in the offer.

52.211-11 Liquidated Damages—Supplies, Services, or
Resear ch and Development.
As prescribed in 11.503(a), insert the following clausein
solicitations and contracts:

LIQUIDATED DAMAGES—SUPPLIES, SERVICES, OR RESEARCH
AND DEVELOPMENT (SepT 2000)

(a) If the Contractor fails to deliver the supplies or per-
form the services within the time specified in this contract,
the Contractor shall, in place of actual damages, pay to the
Government liquidated damages of $ per cal-
endar day of delay [Contracting Officer insert amount].
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(b) If the Government terminates this contract in whole
or in part under the Default—Fixed-Price Supply and
Service clause, the Contractor is liable for liquidated dam-
ages accruing until the Government reasonably obtains
delivery or performance of similar supplies or services.
These liquidated damages are in addition to excess costs of
repurchase under the Termination clause.

(c) The Contractor will not be charged with liquidated
damages when the delay in delivery or performance is
beyond the control and without the fault or negligence of the
Contractor as defined in the Default—Fixed-Price Supply
and Service clause in this contract.

(End of clause)

52.211-12 Liquidated Damages—Construction.
Asprescribed in 11.503(b), insert the following clausein
solicitations and contracts:

LiQuIDATED DAMAGES—CONSTRUCTION (SeEPT 2000)

(a) If the Contractor failsto complete the work within the
time specified in the contract, the Contractor shall pay lig-
uidated damages to the Government in the amount of

[Contracting Officer insert amount] for each
caendar day of delay until the work is completed or
accepted.

(b) If the Government terminates the Contractor’s right
to proceed, liquidated damages will continue to accrue until
the work is completed. These liquidated damages are in
addition to excess costs of repurchase under the Termination
clause.

(End of clause)

52.211-13 Time Extensions.
As prescribed in 11.503(c), insert the following clause:

TiME EXTENSIONS (SePT 2000)

Time extensions for contract changes will depend upon
the extent, if any, by which the changes cause delay in the
completion of the various elements of construction. The
change order granting the time extension may provide that
the contract completion date will be extended only for those
specific elements related to the changed work and that the
remaining contract completion datesfor all other portions of
the work will not be altered. The change order also may
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provide an equitable readjustment of liquidated damages
under the new completion schedule.

(End of clause)

52.211-14 Notice of Priority Rating for National
Defense Use.
As prescribed in 11.604(a), insert the following
provision:

NoOTICE OF PRIORITY RATING FOR NATIONAL DEFENSE USE
(SepT 1990)

Any contract awarded as a result of this solicitation will
be 0 DX rated order; O DO rated order certified for
national defense use under the Defense Priorities and
Allocations System (DPAS) (15 CFR 700), and the
Contractor will be required to follow all of the requirements
of this regulation. [Contracting Officer check appropriate
box.]

(End of provision)

52.211-15 Defense
Requirements.
As prescribed in 11.604(b), insert the following clause:

Priority ~and  Allocation

DEFENSE PRIORITY AND ALLOCATION REQUIREMENT
(SepT 1990)

This is a rated order certified for national defense use,
and the Contractor shall follow all the requirements of the
Defense Priorities and Allocations System regulation (15
CFR 700).

(End of clause)

52.211-16 Variation in Quantity.
As prescribed in 11.703(a), insert the following clause:

VARIATION IN QUANTITY (APR 1984)

(a) A variation in the quantity of any item called for by
this contract will not be accepted unless the variation has
been caused by conditions of loading, shipping, or packing,
or allowances in manufacturing processes, and then only to
the extent, if any, specified in paragraph (b) of this clause.

(b) The permissible variation shall be limited to:

Percent increase [Contracting Officer insert

percentage]
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52.222-3

52.220—52.221 [Reserved]

52.222-1 Noticeto the Government of Labor Disputes.
Asprescribed in 22.103-5(a), insert the following clause:

NoTICE TO THE GOVERNMENT OF LABOR DISPUTES
(Fes 1997)

If the Contractor has knowledge that any actual or poten-
tia labor disputeis delaying or threatens to delay the timely
performance of this contract, the Contractor shall immedi-
ately give notice, including al relevant information, to the
Contracting Officer.

(End of clause)

52.222-2 Payment for Overtime Premiums.
Asprescribed in 22.103-5(b), insert the following clause:

PAYMENT FOR OVERTIME PREMIUMS (JuL 1990)

(a) The use of overtime is authorized under this contract
if the overtime premium does not exceed *
or the overtime premium is paid for work—

(1) Necessary to cope with emergencies such as those
resulting from accidents, natural disasters, breakdowns of
production equipment, or occasional production bottlenecks
of asporadic nature;

(2) By indirect-labor employees such as those per-
forming duties in connection with administration,
protection, transportation, maintenance, standby plant pro-
tection, operation of utilities, or accounting;

(3) To perform tests, industrial processes, laboratory
procedures, loading or unloading of transportation con-
veyances, and operations in flight or afloat that are
continuous in nature and cannot reasonably be interrupted
or completed otherwise; or

(4) That will result in lower overall costs to the
Government.

(b) Any request for estimated overtime premiums that
exceeds the amount specified above shall include all esti-
mated overtime for contract completion and shall—

(2) Identify the work unit; e.g., department or section
in which the requested overtime will be used, together with
present workload, staffing, and other data of the affected
unit sufficient to permit the Contracting Officer to evaluate
the necessity for the overtime;

(2) Demonstrate the effect that denial of the request
will have on the contract delivery or performance schedule;

(3) Identify the extent to which approval of overtime
would affect the performance or payments in connection
with other Government contracts, together with identifica-
tion of each affected contract; and

(4) Provide reasons why the required work cannot be
performed by using multishift operations or by employing
additional personnel.

* |nsert either “zero” or the dollar amount agreed to during
negotiations. The inserted figure does not apply to the excep-
tions in subparagraph (a)(1) through (a)(4) of the clause.

(End of clause)

52.222-3  Convict Labor.
As prescribed in 22.202, insert the following clause:

ConvicT LABOR (AuG 1996)

The Contractor agrees not to employ in the performance of
this contract any person undergoing a sentence of imprison-
ment which has been imposed by any court of a State, the
Didtrict of Columbia, the Commonwealth of Puerto Rico, the
Virgin Idands, Guam, American Samoa, the Commonwealth
of the Northern Mariana Idands, or the Trust Territory of the
Pacific Ilands. Thislimitation, however, shall not prohibit
the employment by the Contractor in the performance of this
contract of persons on parole or probation to work at paid
employment during the term of their sentence or persons who
have been pardoned or who have served their terms. Nor
shall it prohibit the employment by the Contractor in the per-
formance of this contract of persons confined for violation of
the laws of any of the States, the District of Columbia, the
Commonwealth of Puerto Rico, the Virgin Islands, Guam,
American Samoa, the Commonwealth of the Northern
Mariana Islands, or the Trust Territory of the Pacific ISlands
who are authorized to work at paid employment in the com-
munity under the laws of such jurisdiction, if—

(8)(1) Theworker ispaid or isin an approved work train-
ing program on avoluntary basis;

(2) Representatives of local union central bodies or
similar labor union organizations have been consulted;

(3) Such paid employment will not result in the dis-
placement of employed workers, or be applied in skills,
crafts, or tradesin which thereis a surplus of available gain-
ful labor in the locality, or impair existing contracts for
services; and

(4) The rates of pay and other conditions of employ-
ment will not be less than those paid or provided for work
of asimilar nature in the locality in which the work is being
performed; and

(b) The Attorney General of the United States has certi-
fied that the work-release laws or regulations of the
jurisdiction involved are in conformity with the require-
ments of Executive Order 11755, as amended by Executive
Orders 12608 and 12943.

(End of clause)

(FAC97-19) 52-105
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52.222-4

FEDERALACQUISITION REGULATION

52.222-4 Contract Work Hours and Safety Standards
Act—Overtime Compensation.
As prescribed in 22.305, insert the following clause:

CoNTRACT WORK HOURS AND SAFETY STANDARDS ACT—
OVERTIME COMPENSATION (SEPT 2000)

(a) Overtimerequirements. No Contractor or subcon-
tractor employing laborers or mechanics (see Federal
Acquisition Regulation 22.300) shall require or permit them
to work over 40 hoursin any workweek unlessthey are paid
at least 1 and 1/2 times the basic rate of pay for each hour
worked over 40 hours.

(b) Molation; liability for unpaid wages; liquidated
damages. The responsible Contractor and subcontractor are
liable for unpaid wages if they violate the terms in para-
graph (@) of this clause. In addition, the Contractor and
subcontractor are liable for liquidated damages payable to
the Government. The Contracting Officer will assess liqui-
dated damages at the rate of $10 per affected employee for
each calendar day on which the employer required or per-
mitted the employee to work in excess of the standard
workweek of 40 hours without paying overtime wages
required by the Contract Work Hours and Safety Standards
Act.

(c) Withholding for unpaid wages and liquidated dam -
ages. The Contracting Officer will withhold from payments
due under the contract sufficient funds required to satisfy
any Contractor or subcontractor liabilities for unpaid wages
and liquidated damages. If amounts withheld under the
contract are insufficient to satisfy Contractor or subcontrac-
tor liabilities, the Contracting Officer will withhold
payments from other Federal or Federally assisted contracts
held by the same Contractor that are subject to the Contract
Work Hours and Safety Standards Act.

(d) Payrolls and basic records. (1) The Contractor
and its subcontractors shall maintain payrolls and basic
payroll records for all laborers and mechanics working on
the contract during the contract and shall make them
available to the Government until 3 years after contract
completion. The records shall contain the name and
address of each employee, social security number, labor
classifications, hourly rates of wages paid, daily and
weekly number of hours worked, deductions made, and
actual wages paid. The records need not duplicate those
required for construction work by Department of Labor
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regulations at 29 CFR 5.5(a)(3) implementing the Davis-
Bacon Act.

(2) The Contractor and its subcontractors shall allow
authorized representatives of the Contracting Officer or the
Department of Labor to inspect, copy, or transcribe records
maintained under paragraph (d)(1) of this clause. The
Contractor or subcontractor also shall alow authorized rep-
resentatives of the Contracting Officer or Department of
Labor to interview employees in the workplace during
working hours.

(e) Subcontracts. The Contractor shall insert the provi-
sions set forth in paragraphs (@) through (d) of this clausein
subcontracts exceeding $100,000 and require subcontractors
to include these provisions in any lower-tier subcontracts.
The Contractor shall be responsible for compliance by any
subcontractor or lower-tier subcontractor with the provisions
set forth in paragraphs (a) through (d) of this clause.

(End of clause)

52.222-5 [Reserved]

52.222-6 Davis-Bacon Act.
As prescribed in 22.407(a), insert the following clause:

Davis-Bacon AcT (Fe 1995)

(&) All laborers and mechanics employed or working
upon the site of the work will be paid unconditionally and
not less often than once a week, and without subsequent
deduction or rebate on any account (except such payroll
deductions as are permitted by regulations issued by the
Secretary of Labor under the Copeland Act (29 CFR Part 3),
the full amount of wages and bona fide fringe benefits (or
cash equivalents thereof) due at time of payment computed
at rates not less than those contained in the wage determi-
nation of the Secretary of Labor which is attached hereto
and made a part hereof, regardless of any contractual rela-
tionship which may be aleged to exist between the
Contractor and such laborers and mechanics. Contributions
made or costs reasonably anticipated for bona fide fringe
benefits under section 1(b)(2) of the Davis-Bacon Act on
behalf of laborers or mechanics are considered wages paid
to such laborers or mechanics, subject to the provisions of
paragraph (d) of this clause; also, regular contributions
made or costs incurred for more than a weekly period (but
not less often than quarterly) under plans, funds, or pro-
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whether or not changed by the order, the Contracting
Officer shall make an equitable adjustment in—

(1) The contract price, the time of performance, or
both; and

(2) Other affected terms of the contract, and shall
modify the contract accordingly.

52.243-2 Changes—Cost-Reimbur sement.

As prescribed in 43.205(b)(1), insert the following
clause. The 30-day period may be varied according to
agency procedures.

CHANGES—COsST-REIMBURSEMENT (AuG 1987)

(a) The Contracting Officer may at any time, by written
order, and without notice to the sureties, if any, make
changes within the general scope of this contract in any one
or more of the following:

(1) Drawings, designs, or specifications when the sup-
pliesto befurnished are to be specially manufactured for the
Government in accordance with the drawings, designs, or
specifications.

(2) Method of shipment or packing.

(3) Place of delivery.

(b) If any such change causes an increase or decrease in
the estimated cost of, or the time required for, performance
of any part of the work under this contract, whether or not
changed by the order, or otherwise affects any other terms
and conditions of this contract, the Contracting Officer shall
make an equitable adjustment in the—

(1) Estimated cost, delivery or completion schedule,
or both;

(2) Amount of any fixed fee; and

(3) Other affected terms and shall modify the contract
accordingly.

(c) The Contractor must assert its right to an adjustment
under this clause within 30 days from the date of receipt of
the written order. However, if the Contracting Officer
decides that the facts justify it, the Contracting Officer may
receive and act upon a proposal submitted before final pay-
ment of the contract.

(d) Failure to agree to any adjustment shall be a dispute
under the Disputes clause. However, nothing in this clause
shall excuse the Contractor from proceeding with the con-
tract as changed.

(e) Notwithstanding the terms and conditions of para-
graphs (a) and (b) above, the estimated cost of this contract
and, if this contract isincrementally funded, the funds allot-
ted for the performance of this contract, shall not be
increased or considered to be increased except by specific
written modification of the contract indicating the new con-
tract estimated cost and, if this contract is incrementally

funded, the new amount allotted to the contract. Until this
modification is made, the Contractor shall not be obligated
to continue performance or incur costs beyond the point
established in the Limitation of Cost or Limitation of Funds
clause of this contract.

(End of clause)

Alternate | (Apr 1984). If the requirement is for services
and no supplies are to be furnished, substitute the following
paragraph (a) for paragraph (a) of the basic clause:

(a) The Contracting Officer may at any time, by writ-
ten order, and without notice to the sureties, if any, make
changes within the general scope of this contract in any one
or more of the following:

(1) Description of services to be performed.

(2) Time of performance (i.e., hours of the day, days
of the week, etc.).

(3) Place of performance of the services.

Alternate Il (Apr 1984). If the requirement is for services
and supplies are to be furnished, substitute the following
paragraph (a) for paragraph (a) of the basic clause:

(a) The Contracting Officer may at any time, by writ-
ten order, and without notice to the sureties, if any, make
changes within the general scope of this contract in any one
or more of the following:

(1) Description of services to be performed.

(2) Time of performance (i.e., hours of the day, days
of the week, etc.).

(3) Place of performance of the services.

(4) Drawings, designs, or specifications when the
suppliesto be furnished are to be specially manufactured for
the Government in accordance with the drawings, designs,
or specifications.

(5) Method of shipment or packing of supplies.
(6) Place of delivery.

Alternate 111 (Apr 1984). If the requirement is for con-
struction, substitute the following paragraph (a) for
paragraph (a) of the basic clause:

(8) The Contracting Officer may at any time, by writ-
ten order, and without notice to the sureties, if any, make
changes within the general scope of this contract in the
plans and specifications or instructions incorporated in the
contract.

(FAC97-19) 52-261
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Alternate 1V (Apr 1984). If a facilities contract is con-
templated, substitute the following paragraphs (a) and (e)
for paragraphs (a) and (€) of the basic clause:

(8) The Contracting Officer may at any time, by writ-
ten order, and without notice to the sureties, if any, make
changes within the general scope of this contract in the
facilities or work described in the schedule.

(e) Any related contract with the Contractor may be
equitably adjusted if it provides for adjustment and is
affected by a change ordered under this clause.

Alternate V(Apr 1984). If the requirement is for research
and development, and it is desired to include the clause,
substitute the following subparagraphs (a)(1) and (a)(3) for
subparagraphs (a)(1) and (a)(3) of the basic clause:

(a * Kk %

(1) Drawings, designs, or specifications.

* * *x % %

(3) Place of inspection, delivery, or acceptance.

52.243-3 Changes—Time-and-Materials or Labor-
Hours.
As prescribed in 43.205(c), insert the following clause:

CHANGES—TIME-AND-MATERIALS OR L ABOR-HOURS
(SepT 2000)

(a) The Contracting Officer may at any time, by written
order, and without notice to the sureties, if any, make
changes within the general scope of this contract in any one
or more of the following:

(1) Description of services to be performed.

(2) Time of performance (i.e., hours of the day, days
of the week, etc.).

(3) Place of performance of the services.

(4) Drawings, designs, or specifications when the sup-
pliesto be furnished are to be specially manufactured for the
Government in accordance with the drawings, designs, or
specifications.

(5) Method of shipment or packing of supplies.

(6) Place of delivery.

(7) Amount of Government-furnished property.

(b) If any change causes an increase or decrease in any
hourly rate, the ceiling price, or the time required for per-
formance of any part of the work under this contract,
whether or not changed by the order, or otherwise affects
any other terms and conditions of this contract, the
Contracting Officer will make an equitable adjustment in
any one or more of the following and will modify the con-
tract accordingly:
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(2) Ceiling price.

(2) Hourly rates.

(3) Delivery schedule.
(4) Other affected terms.

(c) The Contractor shall assert its right to an adjustment
under this clause within 30 days from the date of receipt of
the written order. However, if the Contracting Officer
decides that the facts justify it, the Contracting Officer may
receive and act upon a proposal submitted before final pay-
ment of the contract.

(d) Failure to agree to any adjustment will be a dispute
under the Disputes clause. However, nothing in this clause
excuses the Contractor from proceeding with the contract as
changed.

(End of clause)

52.243-4 Changes.

As prescribed in 43.205(d), insert the following clause:
The 30-day period may be varied according to agency pro-
cedures.

CHANGES (AuG 1987)

(@) The Contracting Officer may, at any time, without
notice to the sureties, if any, by written order designated or
indicated to be a change order, make changes in the work
within the general scope of the contract, including
changes—

(D In the specifications (including drawings and
designs);

(2) In the method or manner of performance of the
work;

(3) In the Government-furnished facilities, equip-
ment, materials, services, or site; or

(4) Directing acceleration in the performance of the
work.

(b) Any other written or oral order (which, asused in this
paragraph (b), includes direction, instruction, interpretation,
or determination) from the Contracting Officer that causes a
change shall be treated as a change order under this clause;
Provided, that the Contractor gives the Contracting Officer
written notice stating—

(1) The date, circumstances, and source of the order;
and

(2) That the Contractor regards the order as a change
order.

(c) Except as provided in this clause, no order, statement,
or conduct of the Contracting Officer shall be treated as a
change under this clause or entitle the Contractor to an equi-
table adjustment.

(d) If any change under this clause causes an increase or
decrease in the Contractor's cost of, or the time required for,
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the performance of any part of the work under this contract,
whether or not changed by any such order, the Contracting
Officer shall make an equitable adjustment and modify the
contract in writing. However, except for an adjustment
based on defective specifications, no adjustment for any

change under paragraph (b) of this clause shall be made for
any costs incurred more than 20 days before the Contractor
gives written notice as required. In the case of defective
specifications for which the Government is responsible, the
equitable adjustment shall include any increased cost rea-

[The next pageis 52-263.]

(FAC97-19) 52-262.1



Reverse Blank



FAC 97-18 AUGUST 7, 2000

Pr Na PLE TYPE AND/ OR PURPCSE OF CONTRACT

PROVI SI ON OR CLAUSE PRESCRIBED | Or | IBR| UCF FP CR FP CR FP CR FP CR | T&M| LW | com | DDR| A&E | FAC| IND | TRN | SAP| UTL c
I N C SuP | SUP | R&D| R&D [ svc | svc | con | con| LH SVC DEL SVC

52.211-1 Availability of
Specifications Listed in the
GSA Index of Federa
Specifications, Standards
and Commercial Item
Descriptions, FPMR Part
101-29. 11.204(a) P| No| L A A A A A A A A A A A A

52.211-2 Availability of
Specifications Listed in the
DoD Index of Specifications
and Standards (DoDISS) and
Descriptions Listed in the
Acquisition Management
Systems and Data
Requirements Control List,
DoD 5010.12-L. 11.204(b) P|] No| L Al A Al A A Al A Al A Al A A

52.211-3 Availability of
Specifications Not Listed in
the GSA Index of Federal
Specifications, Standards
and Commercial Item
Descriptions. 11.204(c) P|] No| L A A A A A A A A A A A A

52.211-4 Availability for
Examination of
Specifications Not Listed in
the GSA Index of Federal
Specifications, Standards

and Commercial Index A

Descriptions. 11.204(d) P | No L A A A A A A A A A A A A
52.211-5 Material o 6| 6 ) ©

Requ| rements. 11.304 C | Yes | R R (@] (0] (6] (e} (@] (@] (@] (@] (0] A
52.211-6 Brand Name or Equal.| 11.107(a) P|Yes| L A A A A A

52.211-7 Alternatives to
Government-Unique
Standards. 11.107(b) P|Yes| L A A A A A A A A A A A A A A A A A A

FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) (FAC 97-19) atrix 5
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Pr Na PLE TYPE AND/ OR PURPCSE OF CONTRACT
P
PROVI SI ON OR CLAUSE PRESCRIBED INfor| iBR|ucF| FP | R | FP| R | FP| cR | FP | cR | T&M| LW/ | cov | DDR | A&E| FAC | IND| TRN | saP | uTL | @
C SuP | sup | R&D| R&D | svc| svc | con | con| LH SVC DEL SVC

52.211-8 Time of Delivery. 11.404(a)(2) C| No F O O O O O O O O O O O O O O O O O O

Alternate | 11.404(a)(2) C| N | F (@) 0] O] O O] O] O O] O O] O 0] O] O O] O] O (0]

Alternate || 11.404(a)(2) C| No F O O O O O O O O O O O O O O O O O O

Alternate |11 11.404(a)(2) C| N | F (@) 0] O] O O] O] O O] O O] O 0] O] O O] O] O (0]
52.211-9 Desired and Required

Time of Delivery. 11.404(a)(3) C| No| F (@) 0] O] O O] O] O O] O O] O 0] O] O O] O] O (0]

Alternate | 11.404(a)(3) C| No| F (@) @) O] O O] O] O O] O O] O o] O] O O] O] O (©]

Alternate 1 11.404(a)(3) C| No| F (@) 0] O] O O] O] O O] O O] O 0] O] O O] O] O (0]

Alternate |11 11.404(a)(3) C| No| F (@) @) O] O O] O] O O] O O] O o] O] O O] O] O (©]
52.211-10 Commencement,

Prosecution, and

Completion of Work. 11.404(b) C| Yes R

Alternate | 11.404(b) C| Yes R
52.211-11 Liquidated 0

Damages—Supplies, 11.503(a)

Services, or Research and C|lYes| F (0] (0] (@] (@) (6] (6]

Development.
52.211-12 Liquidated 0 ©

Damages—Construction. | 11.503(b) C| Yes o] o 0

[6)

52.211-13 Time Extensions. 11.503(c) c| ves Al A A
52.211-14 Notice of Priority

Rating for National Defense

Use. 11.604(a) P | Yes L A A A A A A A A A A A A A A A A A A
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PART 5—PUBLICIZING CONTRACTACTIONS

5.207

business fairs, long-range procurement estimates, pre-
bid/pre-proposal conferences, meetings, and the availability
of draft solicitations or draft specifications for review.
Specia notices shall be transmitted to the CBD in accor-
dance with 5.207.

(1) General. Use conventional typing with upper and
lower case letters, standard punctuation, and commonly
used abbreviations.

(2) Spacing. Begin lines in the text, except paragraph
beginnings, flush with the left margin. Use double-spaced
lines. Begin paragraphs five spaces from the left margin.

(3) Contracting office and address. Begin the name,
address, and telephone number of the contracting office on
thefirst line of the text. Do not abbreviate except for names
of states. The address shall include an attention phrase that
identifies the person(s) to contact for further information.

(4) Description of the matter being announced. Include
aclear, complete description of the matter to be published.

(d) Architect-engineering services. Contracting officers
shall publish notices of intent to contract for architect-engi-
neering services as follows:

(1) Except when exempted by 5.202, contracting offi-
cers shall synopsize each proposed contract action for
which the total fee (including phases and options) is
expected to exceed $25,000. Reference shall be madeto the
appropriate CBD Numbered Note.

(2) When the total fee is expected to exceed $10,000
but not exceed $25,000, the contracting officer shall comply
with 5.101(a)(2). When the proposed contract action is not
required to be synopsized under subparagraph (d)(1) of this
section, the contracting officer shall display a notice of the
solicitation or a copy of the solicitation in a public place at
the contracting office. Other optional publicizing methods
are authorized in accordance with 5.101(b).

(e) Effort to locate commercial sources under OMB
Circular A-76. When determining the availability of com-
mercial sources under the procedures prescribed in Subpart
7.3 and OMB Circular A-76, the contracting officer shall
not arrive a a conclusion that there are no commercia
sources capable of providing the required supplies or ser-
vices until publicizing the requirement in the CBD at least
three timesin a 90 calendar-day period, with a minimum of
30 calendar days between each. When necessary to meet an
urgent requirement, this may be limited to a total of two
publicationsin the CBD in a 30 calendar-day period, with a
minimum of 15 calendar days between each.

(f) Section 8(a) competitive acquisition. When a national
buy requirement is being considered for competitive acqui-
sition limited to eligible 8(a) concerns under Subpart 19.8,
the contracting officer shall transmit a synopsis of the pro-
posed contract action to the CBD in accordance with 5.207.
The synopsis may be transmitted to the CBD concurrent
with submission of the agency offering (see 19.804-2) to the

Small Business Administration (SBA). The synopsisshould
also include information—

(1) Advising that the acquisition is being offered for
competition limited to eligible 8(a) concerns,

(2) Specifying the North American Industry
Classification System (NAICS) code;

(3) Advising that eligibility to participate may be
restricted to firms in either the developmental stage or the
developmental and transitional stages; and

(4) Encouraging interested 8(a) firms to request a copy
of the solicitation as expeditiously as possible since the
solicitation will be issued without further notice upon SBA
acceptance of the requirement for the section 8(a) program.

5.206 Notices of subcontracting opportunities.

(8) Thefollowing entities may use a CBD notice to seek
competition for subcontracts, to increase participation by
qualified HUBZone small business, small, small disadvan-
taged, and small women-owned business concerns, and to
meet established subcontracting plan goals:

(1) A contractor awarded a contract exceeding
$100,000 that is likely to result in the award of any subcon-
tracts.

(2) A subcontractor or supplier, at any tier, under a
contract exceeding $100,000, that has a subcontracting
opportunity exceeding $10,000.

(b) The notices must describe—

(1) The business opportunity, following the standard
CDB format for items 7, 10, 11, and 17 in 5.207(b)(4);

(2) Any prequalification requirements; and

(3) Where to obtain technical data needed to respond
to the requirement.

5.207 Preparation and transmittal of synopses.

(a) Transmittal. Contracting officers shall transmit syn-
opses of actions identified under 5.101 to the Commerce
Business Daily by the most expeditious and reliable means
available.

(1) Electronic transmission. All synopses transmitted
by electronic means shall bein ASCIl Code. Contact your
agency's communications center for the appropriate trans-
mission instructions or services.

(2) Hard copy transmission. When electronic trans-
mission is not feasible, synopses should be sent to the CBD
viamail or other physical delivery of hard copy and should
be addressed to:

Commerce Business Daily

U.S. Government Printing Office
PO Box 77880

Washington, DC 20013-8880.

(b) Format. The contracting officer shall prepare the syn-
opsis in the following style and format to assure timely
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processing of the synopsis by the Commerce Business
Daily.

(1) General. Format for all synopses shal employ
conventional typing with abbreviations, capitalization, and
punctuation all grammatically correct. Each synopsis shall
include all 17 format items. Do not include the title for the
format item.

(2) Spacing. Begin each line flush left and use double
spaced lines between each format item. If more than one
synopsis is to be sent at one time, separate each synopsis
with four line spaces and begin each synopsis with format
item number 1.

(3) Abbreviations. Minimize abbreviations or
acronyms to commonly recognized abbreviations.

(4) Sandard format. Prepare each synopsisin the fol-
lowing format. Begin each format item with the number of
the item followed by a period (eg., 1.). Then make two
spaces after the period. Next, type the appropriate information
for each format. Then conclude each format item with two
exclamation points (i.e., !'). Conclude each complete synop-
sis, following format item 17, with five asterisks (i.e., *****),

FORMAT ITEM AND EXPLANATION/DESCRIPTION OF
ENTRY

1. Action Cade. (A single aphabetic character denoting
the specific action related in the synopsis. Choices are lim-
ited to the following: P=Presolicitation Notice/Procurement;
A=Award announcement; M=Modification of a previously
announced procurement action (a correction to a previous
CBD announcement); R=Sources Sought (includes A-76 ser-
vices and architect-engineer contracts). If none of the
standard codes apply, enter “N/A”.)

2. Date. (Date on which the synopsisis transmitted to the
CBD for publication. Use a four digit number indicating
month in two digits and date in two digits (MMDD). All
four spaces must be used with preceding O for months
January thru September. Format: 0225 for February 25.)

3. Year. (Two numeric digits denoting the calendar year
of the synopsis. Format 85: for 1985.)

4. Government Printing Office (GPO) Billing Account
Code. (The originating office's account number used by the
GPO for billing and collection purposes. Thefield lengthis
nine alpha-numeric characters. The first three characters
entered are “ GPO” and then the following six characters are
the numeric account number. Agencies should contact the
GPO's Office of Comptroller for additional information.
Enter N/Aif an account number has not been assigned.)

5. Contracting Office Zip Code. (The geographic zip
code for the contracting office. Up to nine characters may be
entered. When using a nine digit zip code, separate the first
five digits and the last four digits with a dash. Format:
00000-0000.)

6. Classification Code. (Service or supply code number;
see 5.207(g). Each synopsis shall classify the contemplated
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contract action under the one classification code which most
closely describes the acquisition. If the action is for amulti-
plicity of goods and/or services, the preparer should select
the one category best describing the overall acquisition
based upon value. Inclusion of more than one classification
code, or failure to include a classification code, will result in
rejection of the synopsis by the Commerce BusinessDaily.)

7. Contracting Office Address. (The complete name and
address of the contracting office. Field length is open, but gen-
erally not expected to exceed 90 apha-numeric characters.)

8. Subject. (Insert classification code for ITEM 6, and a
brief title description of services, supplies, or project
required by the agency. This will appear in the CBD as the
bold faced title in the first line of the description.) (200
character spaces available.)

9. Proposed Solicitation Number. (Agency number for
control, tracking, identification. For solicitations; if not a
solicitation, enter N/A.)

10. Opening/Closing Response Date. (For solicitations;
if not a solicitation, enter N/A. Issuing agency deadline for
receipt of bids, proposals or responses. Use a six digit date.
Format: MMDDY'Y . Explanation may appear in text of syn-
opsisin ltem 17.)

11. Contact Point/Contracting Officer. (Include name
and telephone number of contact. Also include name and
telephone number of contracting officer if different. This
will appear as the first item of information in the published
entry. This entry may be alpha-numeric and up to 320 char-
acter blocksin length.)

12. Contract Award and Saolicitation Number. (For
awards; if not an award, enter N/A. The award, solicitation
or project reference number assigned by the agency to pro-
vide a reference for bidders/subcontractors. Two hundred
character spaces available for apha-numeric entries.)

13. Contract Award Dollar Amount. (For awards; if not
an award, enter N/A. A ten digit numeric field. Enter whole
dollars only. Output will be preceded by a dollar sign ($).)

14. Contract Line Item Number. (For awards as desired;
if not an award, enter N/A. The alpha-numeric field with
dashes and slashes may not exceed 32 spaces. If sufficient
space is not available, enter N/Aand insert the contract line
item number(s) in format item 17.)

15. Contract Award Date. (For awards; if not an award,
enter N/A. A six digit entry showing the date the award is
made or the contract let. Format: MMDDY'Y .)

16. Contractor. (For awards; if not an award, enter N/A.
Name and address of successful offeror. Four hundred char-
acter spaces allowed for full identification.)

17. Description. (Enter a clear and concise description of
the action. The description may not exceed 12,000 textual
characters (approximately 3-1/2 single spaced pages). The
suggested sequence of the content and items for inclusion in
the description are contained in 5.207(c). Insert N/A when
synopsizing awards.)
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the provision at 52.212-2, Evaluation— Commercial Items,
are in agreement.

(c) Select the offer that is most advantageous to the
Government based on the factors contained in the solicita
tion. Fully document the rationale for selection of the
successful offeror including discussion of any trade-offs
considered.

12.603 Streamlined solicitation for commercial items.

(8 When a written solicitation will be issued, the con-
tracting officer may use the following procedure to reduce
the time required to solicit and award contracts for the
acquisition of commercial items. This procedure combines
the Commerce Business Daily (CBD) synopsis required by
5.203 and the issuance of the solicitation into a single doc-
ument with the following limitations:

(1) Section 5.207 limits submissions to the CBD to
12,000 textual characters (approximately 3 1/2 single-
spaced pages).

(2) This combined CBD synopsis/solicitation is only
appropriate where the solicitation is relatively smpleand is
not recommended for use when lengthy addenda to the
solicitation are necessary.

(b) When using the combined synopsis/solicitation pro-
cedure, the SF 1449 is not used for issuing the solicitation.

(c) To use these procedures, the contracting officer
shall—

(1) Prepare the synopsis as described at 5.207 for
items 1-16.

(2) In item 17, Description, include the following
additional information:

(i) Thefollowing statement:

This is a combined synopsis/solicitation for
commercial items prepared in accordance with the format in
Subpart 12.6, as supplemented with additional information
included in this notice. This announcement constitutes the
only solicitation; proposals are being requested and a writ-
ten solicitation will not be issued.

(if) The solicitation number and a statement that
the solicitation is issued as an invitation to bid (IFB),
request for quotation (RFQ) or request for proposal (RFP).

(iii) A statement that the solicitation document and
incorporated provisions and clauses are those in effect
through Federal Acquisition Circular .

(iv) A notice regarding any set-aside and the asso-
ciated NAICS code and small business size standard. Also
include a statement regarding the Small Business
Competitiveness Demonstration Program, if applicable.

(v) A list of contract line item number(s) and items,
guantities and units of measure, (including option(s), if
applicable).

(vi) Description of requirements for the itemsto be
acquired.

(vii) Date(s) and place(s) of delivery and accep-
tance and FOB point.

(viii) A statement that the provision at 52.212-1,
Instructionsto Offerors—Commercial, appliesto thisacqui-
sition and a statement regarding any addenda to the
provision.

(ix) A statement regarding the applicability of the
provision at 52.212-2, Evaluation—Commercia Items, if
used, and the specific evaluation criteria to be included in
paragraph (&) of that provision. If thisprovision isnot used,
describe the evaluation procedures to be used.

(x) A statement advising offerors to include a com+
pleted copy of the provision at 52.212-3, Offeror
Representations and Certifications—Commercial Items,
with its offer.

(xi) A statement that the clause at 52.212-4,
Contract Terms and Conditions—Commercial ltems,
applies to this acquisition and a statement regarding any
addenda to the clause.

(xii) A statement that the clause at 52.212-5,
Contract Terms and Conditions Required To Implement
Statutes or Executive Orders—Commercial Items, applies
to this acquisition and a statement regarding which, if any,
of the additional FAR clauses cited in the clause are applic-
able to the acquisition.

(xiii) A statement regarding any additional contract
requirement(s) or terms and conditions (such as contract
financing arrangements or warranty requirements) determined
by the contracting officer to be necessary for this acquisition
and consistent with customary commercial practices.

(xiv) A statement regarding the Defense Priorities
and Allocations System (DPAS) and assigned rating, if
applicable.

(xv) A statement regarding any applicable
Commerce Business Daily numbered notes.

(xvi) The date, time and place offers are due.

(xvii) The name and telephone number of the indi-
vidua to contact for information regarding the solicitation.

(3) Allow response time for receipt of offersasfollows:

(i) Because the CBD synopsis and solicitation are
contained in a single document, it is not necessary to pub-
lish a separate CBD synopsis 15 days before the issuance of
the solicitation.

(it) When using the combined CBD synopsis/solic-
itation, contracting officers shall establish a response time
in accordance with 5.203(b) (but see 5.203(h)).

(4) Publish amendments to solicitations in the same
manner as the initial synopsig/solicitation.

* * *
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19.000 Scope of part.
19.001 Definitions.

Subpart 19.1—Size Standards
19.101 Explanation of terms.
19.102 Size standards.

Subpart 19.2—Palicies
19.201 General policy.
19.202 Specific policies.
19.202-1  Encouraging small business participation in
acquisitions.
19.202-2 Locating small business sources.
19.202-3 Equal low bids.
19.202-4  Solicitation.
19.202-5 Data collection and reporting reguirements.
19.202-6 Determination of fair market price.

Subpart 19.3—Deter mination of Status asa Small Business,
HUBZone Small Business, or Small Disadvantaged
Business Concern

19.301 Representation by the offeror.

19.302 Protesting a small business representation.

19.303 Determining North American Industry Classification

System (NAICS) codes and size standards.

19.304 Disadvantaged business status.

19.305 Protesting a representation of disadvantaged business

status.

19.306 Protesting a firm’s status as a HUBZone small

business concern.

19.307 Solicitation provisions.

Subpart 19.4—Cooper ation with the Small Business
Administration
19.401 General.
19.402 Small Business Administration procurement center
representatives.
19.403 Small Business Administration breakout procurement
center representative.

Subpart 19.5—Set-Asidesfor Small Business

19.501 General.

19.502 Setting aside acquisitions.

19.502-1 Requirements for setting aside acquisitions.

19.502-2 Total small business set-asides.

19.502-3 Partial set-asides.

19.502-4 Methods of conducting set-asides.

19.502-5 Insufficient causes for not setting aside an
acquisition.

19.503 Setting aside a class of acquisitions for small
business.

19.504 [Reserved]

19.505 Rejecting Small Business Administration
recommendations.

19.506 Withdrawing or modifying small business set-asides.

19.507 Automatic dissolution of a small business set-aside.

19.508

Solicitation provisions and contract clauses.

Subpart 19.6—Certificates of Competency and

19.601
19.602
19.602-1
19.602-2

19.602-3

19.602-4

Determinations of Responsibility
General.
Procedures.
Referral.
Issuing or denying a Certificate of Competency
(COQ).
Resolving differences between the agency and the
Small Business Administration.
Awarding the contract.

Subpart 19.7—The Small Business Subcontracting Program

19.701
19.702
19.703

19.704
19.705

19.705-1
19.705-2
19.705-3
19.705-4
19.705-5
19.705-6
19.705-7
19.706

19.707

19.708

Definitions.

Statutory requirements.

Eligibility requirements for participating in the
program.

Subcontracting plan requirements.

Responsibilities of the contracting officer under the
subcontracting assistance program.

General support of the program.

Determining the need for a subcontracting plan.
Preparing the solicitation.

Reviewing the subcontracting plan.

Awards involving subcontracting plans.

Postaward responsibilities of the contracting officer.
Liquidated damages.

Responsibilities of the cognizant administrative
contracting officer.

The Small Business Administration's role in carrying
out the program.

Contract clauses.

Subpart 19.8—Contracting with the Small Business

19.800
19.801
19.802
19.803
19.804
10.804-1
19.804-2
19.804-3
19.804-4
19.804-5
19.804-6

19.805
19.805-1
19.805-2
19.806
19.807
19.808
19.808-1

Administration (The 8(a) Program)
General.
[Reserved]
Selecting concerns for the 8(a) program.
Selecting acquisitions for the 8(a) program.
Evaluation, offering, and acceptance.
Agency evaluation.
Agency offering.
SBAacceptance.
Repetitive acquisitions.
Basic ordering agreements.
Multiple award and Federal Supply Schedule
contracts.
Competitive 8(a).
General.
Procedures.
Pricing the 8(a) contract.
Estimating the fair market price.
Contract negotiation.
Sole source.
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19.000 FEDERALACQUISITION REGULATION
19.808-2 Competitive. 19.1307  Price evauation preference for HUBZone small
19.809 Preaward considerations. business concerns.

19.810 SBAappeals. 19.1308  Contract clauses.

19.811 Preparing the contracts.

19.811-1 Sole source. 19.000 Scope of part.

19.811-2  Competitive. (a) This part implements the acquisition-related sections
19.811-3  Contract clauses. of the Small Business Act (15 U.S.C. 631, et seq.), applica-
19.812 Contract administration.

Subpart 19.9—Very Small Business Pilot Program

19.901 General.

19.902 Definition.

19.903 Applicability.

19.904 Procedures.

19.905 Solicitation provision and contract clause.

Subpart 19.10—Small Business Competitiveness
Demonstration Program

19.1001 General.

19.1002  Definitions.

19.1003  Purpose.

19.1004  Participating agencies.
19.1005 Applicability.

19.1006  Exclusions.

19.1007  Procedures.

19.1008  Solicitation provisions.

Subpart 19.11—Price Evaluation Adjustment for Small
Disadvantaged Business Concer ns

19.1101  Generd.
19.1102  Applicability.
19.1103  Procedures.
19.1104  Contract clause.

Subpart 19.12—Small Disadvantaged Business Participation
Program

19.1201  Generd.

19.1202  Evaluation factor or subfactor.

19.1202-1 General.

19.1202-2 Applicability.

19.1202-3 Considerations in developing an evaluation factor or
subfactor.

19.1202-4 Procedures.

19.1203  Incentive subcontracting with small disadvantaged
business concerns.
19.1204  Solicitation provisions and contract clauses.

Subpart 19.13—Historically Under utilized Business Zone
(HUBZone) Program

19.1301  Generd.

19.1302  Applicability.

19.1303  Status as aqualified HUBZone small business
concern.

19.1304  Exclusions.

19.1305 HUBZone set-aside procedures.

19.1306 HUBZone sole source awards.
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ble sections of the Armed Services Procurement Act (10
U.S.C. 2302, et seq.), the Federal Property and
Administrative Services Act (41 U.S.C. 252), section 7102
of the Federal Acquisition Streamlining Act of 1994 (Public
Law 103-355), 10 U.S.C. 2323, and Executive Order 12138,
May 18, 1979. It covers—

(1) The determination that a concern is eligible for
participation in the programs identified in this part;

(2) The respective roles of executive agencies and the
Small Business Administration (SBA) in implementing the
programs;

(3) Setting acquisitions aside for exclusive competi-
tive participation by small business concerns and HUBZone
small business concerns, and sole source awards to
HUBZone small business concerns,

(4) The certificate of competency program;

(5) The subcontracting assistance program;

(6) The “8(a)” program, under which agencies con-
tract with the SBA for goods or services to be furnished
under a subcontract by a small disadvantaged business con-
cern;

(7) The use of women-owned small business con-
cerns,

(8) Theuse of aprice evauation adjustment for small
disadvantaged business concerns, and the use of a price
evaluation preference for HUBZone small business con-
cerns,

(9) The Small Disadvantaged Business Participation
Program; and

(10) The Very Small Business Pilot Program.

(b) This part, except for Subpart 19.6, appliesonly inside
the United States, its territories and possessions, Puerto
Rico, the Trust Territory of the Pacific Islands, and the
District of Columbia. Subpart 19.6 applies worldwide.

19.001 Definitions.

“Concern,” as used in this part, means any business
entity organized for profit (even if its ownership isin the
hands of a nonprofit entity) with a place of business located
in the United States and which makes a significant contri-
bution to the U.S. economy through payment of taxes
and/or use of American products, material and/or labor, etc.
“Concern” includes but is not limited to an individual, part-
nership, corporation, joint venture, association, or
cooperative. For the purpose of making affiliation findings
(see 19.101) any business entity, whether organized for
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profit or not, and any foreign business entity, i.e., any entity
located outside the United States, shall be included.

“Fair market price,” as used in this part, means a price
based on reasonable costs under normal competitive condi-
tions and not on lowest possible cost (see 19.202-6).

“HUBZone" means a historically underutilized business
zone, which is an area located within one or more qualified
census tracts, qualified nonmetropolitan counties, or lands
within the external boundaries of an Indian reservation.

“HUBZone small business concern” means asmall busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the SBA.

“Industry,” as used in this part, means al concerns pri-
marily engaged in similar lines of activity, as listed and
described in the North American Industry Classification
System (NAICS) manua (available via the Internet at
http://www.census.gov/epcd/wwwinaics.html).

“Labor surplus area’ means a geographical area identi-
fied by the Department of Labor in accordance with 20 CFR
Part 654, Subpart A, as an area of concentrated unemploy-
ment or underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas. Performance is
substantially in labor surplus areas if the costs incurred
under the contract on account of manufacturing, production,
or performance of appropriate services in labor surplus
areas exceed 50 percent of the contract price.

“Nonmanufacturer rule” means that a contractor under a
small business set-aside or 8(a) contract shall be a small
business under the applicable size standard and shall pro-
vide either its own product or that of another domestic small
business manufacturing or processing concern (see 13 CFR
121.406).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
government contracts, and qualified as a small business
under the criteriaand size standardsin 13 CFR Part 121 (see
19.102). Such a concern is “not dominant in its field of
operation” when it does not exercise a controlling or major
influence on anational basisin akind of business activity in
which a number of business concerns are primarily
engaged. In determining whether dominance exists, consid-
eration shall be given to al appropriate factors, including
volume of business, number of employees, financial
resources, competitive status or position, ownership or con-
trol of materials, processes, patents, license agreements,
facilities, sales territory, and nature of business activity.

“Small disadvantaged business concern,” as used in this
part (except for 52.212-3(c)(2) and 52.219-1(b)(2) for
general statistical purposes and 52.212-3(c)(7)(ii),
52.219-22(b)(2), and 52.219-23(a) for joint ventures under

the price evaluation adjustment for small disadvantaged
business concerns), means an offeror that represents, as part
of its offer, that it isasmall business under the size standard
applicable to the acquisition; and either—

(2) It has received certification as a small disadvan-
taged business concern consistent with 13 CFR part 124,
subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(if) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(iii) It is identified, on the date of its representa-
tion, as a certified small disadvantaged business (SDB)
concern in the database maintained by the Small Business
Administration (PRO-Net); or

(2) For a prime contractor, it has submitted a com-
pleted application to the Small Business Administration or a
private certifier to be certified as a small disadvantaged
business concern in accordance with 13 CFR part 124, sub-
part B, and a decision on that application is pending, and
that no material change in disadvantaged ownership and
control has occurred since it submitted its application. In
this case, a contractor must receive certification as an SDB
by the SBA prior to contract award.

“Very small business concern” means a small business
concern—

(1) Whose headquarters is located within the geo-
graphic area served by a designated SBA district; and

(2) Which, together with its affiliates, has no more
than 15 employees and has average annual receipts that do
not exceed $1 million.

“Women-owned small business concern” means a small
business concern—

(8 Which is at least 51 percent owned by one or
more women; or, in the case of any publicly owned busi-
ness, at least 51 percent of the stock of which is owned by
one or more women; and

(b) Whose management and daily business opera-
tions are controlled by one or more women.

Subpart 19.1—Size Standards

19.101 Explanation of terms.

“Affiliates.” As used in this subpart, business concerns
are affiliates of each other if, directly or indirectly, either
one controls or has the power to control the other, or another
concern controls or has the power to control both. In deter-
mining whether affiliation exists, consideration is given to
all appropriate factors including common ownership, com-
mon management, and contractua relationships; provided,
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that restraints imposed by a franchise agreement are not
considered in determining whether the franchisor controls
or has the power to control the franchisee, if the franchisee
has the right to profit from its effort, commensurate with
ownership, and bears the risk of loss or failure. Any busi-
ness entity may be found to be an affiliate, whether or not it
is organized for profit or located inside the United States.

(a) Natureof control. Every business concern is consid-
ered as having one or more parties who directly or indirectly
control or have the power to control it. Control may be affir-
mative or negative and it is immaterial whether it is
exercised so long as the power to control exists.

(b) Meaning of “ party or parties” Theterm “party” or
“parties’ includes, but is not limited to, two or more persons
with an identity of interest such as members of the same
family or persons with common investments in more than
one concern. In determining who controls or has the power
to control a concern, persons with an identity of interest
may be treated as though they were one person.

(c) Control through stock ownership. (1) A party is con-
sidered to control or have the power to control a concern, if
the party controls or has the power to control 50 percent or
more of the concern’s voting stock.

(2) A party isconsidered to control or have the power
to control a concern, even though the party owns, controls,
or has the power to control less than 50 percent of the con-
cern’s voting stock, if the block of stock the party owns,
controls, or has the power to control is large, as compared
with any other outstanding block of stock. If two or more
parties each owns, controls, or has the power to control, less
than 50 percent of the voting stock of a concern, and such
minority block is equal or substantially equal in size, and
large as compared with any other block outstanding, thereis
apresumption that each such party controls or has the power
to control such concern; however, such presumption may be
rebutted by a showing that such control or power to control,
in fact, does not exist.

(3) If a concern’s voting stock is distributed other
than as described above, its management (officers and
directors) is deemed to be in control of such concern.

(d) Stock options and convertible debentures. Stock
options and convertible debentures exercisable at the time
or within a relatively short time after a size determination
and agreements to merge in the future, are considered as
having a present effect on the power to control the concern.
Therefore, in making a size determination, such options,
debentures, and agreements are treated as though the rights
held thereunder had been exercised.

(e) Voting trusts. If the purpose of avoting trust, or sim-
ilar agreement, is to separate voting power from beneficial
ownership of voting stock for the purpose of shifting control
of or the power to control a concern in order that such con-
cern or another concern may quaify as a small business

19-4 (FAC 97-19)

within the size regulations, such voting trust shall not be
considered valid for this purpose regardless of whether it is
or is not valid within the appropriate jurisdiction. However,
if avoting trust is entered into for alegitimate purpose other
than that described above, and it is vaid within the appro-
priate jurisdiction, it may be considered valid for the
purpose of a size determination, provided such considera-
tion is determined to be in the best interest of the small
business program.

(f) Control through common management. A concern
may be found as controlling or having the power to control
another concern when one or more of the following circum-
stances are found to exist, and it is reasonable to conclude
that under the circumstances, such concern is directing or
influencing, or has the power to direct or influence, the
operation of such other concern.

(1) Interlocking management. Officers, directors,
employees, or principal stockholders of one concern serve
as aworking majority of the board of directors or officers of
another concern.

(2) Common facilities. One concern shares common
office space and/or employees and/or other facilities with
another concern, particularly where such concernsarein the
same or related industry or field of operation, or where such
concerns were formerly affiliated.

(3) Newly organized concern. Former officers, direc-
tors, principal stockholders, and/or key employees of one
concern organize a new concern in the same or a related
industry or field operation, and serve as its officers, direc-
tors, principal stockholders, and/or key employees, and one
concern is furnishing or will furnish the other concern with
subcontracts, financial or technical assistance, and/or facili-
ties, whether for afee or otherwise.

(g) Control through contractual relationships—(1)
Definition of a joint venture for size determination pur -
poses. A joint venture for size determination purposes is an
association of persons or concerns with interests in any
degree or proportion by way of contract, express or implied,
consorting to engage in and carry out asingle specific busi -
ness venture for joint profit, for which purpose they
combine their efforts, property, money, skill, or knowledge,
but not on a continuing or permanent basis for conducting
business generally. A joint venture is viewed as a business
entity in determining power to control its management.

(i) For bundled requirements, apply size standards
for the requirement to individual persons or concerns, not to
the combined assets, of the joint venture.

(i) For other than bundled requirements, apply size
standards for the requirement to individual persons or con-
cerns, not to the combined assets, of the joint venture, if—

(A) A revenue-based size standard applies to
the requirement and the estimated contract value, including
options, exceeds one-half the applicable size standard; or
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(B) Anemployee-based size standard appliesto
the reguirement and the estimated contract value, including
options, exceeds $10 million.

(2) Joint venture—acquisition and property sale assis -
tance. Concerns bidding on a particular acquisition or
property sale as joint ventures are considered as affiliated
and controlling or having the power to control each other
with regard to performance of the contract. Moreover, an
ostensible subcontractor which is to perform primary or
vital requirements of a contract may have a controlling role
such to be considered a joint venturer affiliated on the con-
tract with the prime contractor. A joint venture affiliation
finding islimited to particular contracts unless the SBAsize
determination finds general affiliation between the parties.
The rules governing 8(a) Program joint ventures are
described in 13 CFR 124.513.

(3) Where a concern is not considered as being an
affiliate of a concern with which it is participating in ajoint
venture, it is necessary, nevertheless, in computing annual
receipts, etc., for the purpose of applying size standards, to
include such concern’ s share of the joint venture receipts (as
distinguished from its share of the profits of such venture).

(4) Franchise and license agreements. If a concern
operates or is to operate under a franchise (or a license)
agreement, the following policy is applicable: In determin-
ing whether the franchisor controls or has the power to
control and, therefore, is affiliated with the franchisee, the
restraints imposed on a franchisee by its franchise agree-
ment shall not be considered, provided that the franchisee
has the right to profit from its effort and the risk of loss or
failure, commensurate with ownership. Even though a fran-
chisee may not be controlled by the franchisor by virtue of
the contractual relationship between them, the franchisee
may be controlled by the franchisor or others through com-
mon ownership or common management, in which case
they would be considered as affiliated.

(5) Sze determination for teaming arrangements.
For size determination purposes, apply the size standard
tests in paragraphs (g)(1)(i) and (ii) of this section when a
teaming arrangement of two or more business concerns sub-
mits an offer, as appropriate.

“Annual receipts.” (a) Annual receipts of a concern
which has been in business for 3 or more complete fiscal
years means the annual average gross revenue of the con-
cern taken for the last 3 fiscal years. For the purpose of this
definition, gross revenue of the concern includes revenues
from sales of products and services, interest, rents, fees,
commissions and/or whatever other sources derived, but
less returns and allowances, sales of fixed assets, interaffil-
iate transactions between a concern and its domestic and
foreign affiliates, and taxes collected for remittance (and if
due, remitted) to a third party. Such revenues shall be mea-
sured as entered on the regular books of account of the

concern whether on a cash, accrual, or other basis of
accounting acceptable to the U.S. Treasury Department for
the purpose of supporting Federal income tax returns, except
when a change in accounting method from cash to accrua or
accrual to cash has taken place during such 3-year period, or
when the completed contract method has been used.

(1) In any case of change in accounting method from
cash to accrual or accrual to cash, revenues for such 3-year
period shall, prior to the calculation of the annual average, be
restated to the accrual method. In any case, where the com-
pleted contract method has been used to account for
revenues in such 3-year period, revenues must be restated on
an accrual basis using the percentage of completion method.

(2) In the case of a concern which does not keep regu-
lar books of accounts, but which is subject to U.S. Federal
income taxation, “annual receipts’ shall be measured as
reported, or to be reported to the U.S. Treasury Department,
Internal Revenue Service, for Federa income tax purposes,
except that any return based on a change in accounting
method or on the completed contract method of accounting
must be restated as provided for in the preceding paragraphs.

(b) Annual receipts of aconcern that has been in business
for less than 3 complete fiscal years means its total receipts
for the period it has been in business, divided by the hum-
ber of weeks including fractions of aweek that it has been
in business, and multiplied by 52. In calculating total
receipts, the definitions and adjustments related to a change
of accounting method and the completed contract method of
paragraph (&) of this section, are applicable.

“Number of employees’ is a measure of the average
employment of a business concern and means its average
employment, including the employees of its domestic and
foreign affiliates, based on the number of persons employed
on afull-time, part-time, temporary, or other basis during
each of the pay periods of the preceding 12 months. If a busi-
ness has not been in existence for 12 months, “number of
employees’ means the average employment of such concern
and its affiliates during the period that such concern has been
in existence based on the number of persons employed dur-
ing each of the pay periods of the period that such concern
has been in business. If a business has acquired an affiliate
during the applicable 12-month period, it is hecessary, in
computing the applicant's number of employees, to include
the affiliate’'s number of employees during the entire period,
rather than only its employees during the period in which it
has been an affiliate. The employees of aformer affiliate are
not included, even if such concern had been an affiliate dur-
ing a portion of the period.

19.102 Sizestandards.

(a) The SBAestablishes small business size standards on
an industry-by-industry basis. (See 13 CFR 121.)

(b) Small business size standards are applied by—
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(1) Classifying the product or service being acquired
in the industry whose definition, as found in the North
American Industry Classification System (NAICS)
Manual (available  via  the Internet at
http://www.census.gov/epcd/www/naics.html), best
describes the principal nature of the product or service
being acquired;

(2) Identifying the size standard SBA established for
that industry; and

(3) Specifying the size standard in the solicitation so
that offerors can appropriately represent themselves as
small or large.

(c) For size standard purposes, a product or service shall
be classified in only one industry, whose definition best
describes the principal nature of the product or service
being acquired even though for other purposes it could be
classified in more than one.

(d) When acquiring a product or service that could be clas-
sified in two or more industries with different size standards,
contracting officers shdl apply the size standard for the indus-
try accounting for the greatest percentage of the contract price.

(e) If asolicitation calls for more than oneitem and allows
offers to be submitted on any or al of the items, an offeror
must meet the size standard for each item it offersto furnish.
If asolicitation calling for more than one item requires offers
on all or none of theitems, an offeror may qualify asasmall
business by meeting the size standard for the item accounting
for the greatest percentage of the total contract price.

(f) Any concern which submits a bid or offer in its own
name, other than on a construction or service contract, but
which proposes to furnish a product which it did not itself
manufacture, is deemed to be a small business when it has
no more than 500 employees, and—

(1) Except as provided in subparagraphs (f)(4)
through (f)(7) of this section, in the case of Government
acquisitions set-aside for small businesses, such nonmanu-
facturer must furnish in the performance of the contract, the
product of a small business manufacturer or producer,
which end product must be manufactured or produced in the
United States. The term “nonmanufacturer” includes a con-
cern which can manufacture or produce the product referred
to in the specific acquisition but does not do so in connec-
tion with that acquisition. For size determination purposes
there can be only one manufacturer of the end item being
procured. The manufacturer of the end item being acquired
is the concern which, with its own forces, transforms inor-
ganic or organic substances including raw materials and/or
miscellaneous parts or components into such end item.
However, seethelimitations on subcontracting at 52.219-14
which apply to any small business offeror other than a non-
manufacturer for purposes of set-asides and 8(a) awards.

(2) A concern which purchases items and packages
them into a kit is considered to be a nonmanufacturer small
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business and can qualify as such for a given acquisition if it
meets the size qualifications of a small honmanufacturer for
the acquisition, and if more than 50 percent of the tota
value of the kit and its contents is accounted for by items
manufactured by small business.

(3) For the purpose of receiving a Certificate of
Competency on an unrestricted acquisition, asmall business
nonmanufacturer may furnish any domestically produced or
manufactured product.

(4) Inthe case of acquisitions set aside for small busi-
ness or awarded under section 8(a) of the Small Business
Act, when the acquisition is for a specific product (or a
product in a class of products) for which the SBAhas deter-
mined that there are no small business manufacturers or
processors in the Federal market, then the SBAmay grant a
classwaiver so that a nonmanufacturer does not have to fur-
nish the product of a small business. For the most current
listing of classes for which SBA has granted a waiver, con-
tact an SBA Office of Government Contracting. A listing
is also available on SBA’s Internet Homepage at
http://www.sba.gov/gc. Contracting officers may request
that the SBA waive the nonmanufacturer rule for a particu-
lar class of products.

(5) For aspecific solicitation, a contracting officer may
request a waiver of that part of the nonmanufacturer rule
which requires that the actual manufacturer or processor be a
small business concern if no known domestic small business
manufacturers or processors can reasonably be expected to
offer a product meeting the requirements of the solicitation.

(6) Requests for waivers shall be sent to the—

Associate Administrator for Government Contracting
United States Small Business Administration

Mail Code 6250

409 Third Street, SW

Washington, DC 20416.

(7) The SBA provides for an exception to the non-
manufacturer rule where the procurement of amanufactured
item processed under the procedures set forth in Part 13 is
set aside for small business and where the anticipated cost
of the procurement will not exceed $25,000. In those pro-
curements, the offeror need not supply the end product of a
small business concern as long as the product acquired is
manufactured or produced in the United States.

(g9) In the case of acquisitions set aside for very small
business in accordance with 19.904, offerors may not have
more than 15 employees and may not have average annual
receipts that exceed $1 million.

(h) Theindustry size standards are published by the Small
Business Administration and are available via the Internet at
http://www.sha.gov/size/NAICS-cover-page.htm.
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Subpart 19.2—Policies

19.201 General policy.

(@) Itisthe policy of the Government to provide maximum
practicable opportunitiesin its acquisitions to small business,
HUBZone small business, small disadvantaged business, and
women-owned small business concerns.  Such concerns shdl
also have the maximum practicable opportunity to participate
as subcontractors in the contracts awarded by any executive
agency, consistent with efficient contract performance. The
Small Business Administration (SBA) counsels and assists
small business concerns and assists contracting personnel to
ensure that afair proportion of contracts for supplies and ser-
vicesis placed with small business.

(b) The Department of Commerce will determine on an
annual basis, by North American Industry Classification
System (NAICS) Industry Subsector, and region, if any, the
authorized small disadvantaged business (SDB) procure-
ment mechanisms and applicable factors (percentages). The
Department of Commerce determination shall only affect
solicitations that are issued on or after the effective date of
the determination. The effective date of the Department of
Commerce determination shall be no less than 60 days after
its publication date. The Department of Commerce deter-
mination shall not affect ongoing acquisitions. The SDB
procurement mechanisms are a price eva uation adjustment
for SDB concerns (see Subpart 19.11), an evauation factor
or subfactor for participation of SDB concerns (see
19.1202), and monetary subcontracting incentive clauses
for SDB concerns (see 19.1203). The Department of
Commerce determination shall also include the applicable

I factors, by NAICS Industry Subsector, to be used in the
price evaluation adjustment for SDB concerns (see
19.1104). The Genera Services Administration shall post
the Department of Commerce determination at
http://www.arnet.gov/References/sdbadjustments.htm. The
authorized procurement mechanisms shall be applied con-
sistently with the policies and procedures in this subpart.
The agencies shall apply the procurement mechanisms
determined by the Department of Commerce. The
Department of Commerce, in making its determination, is
not limited to the SDB procurement mechanisms identified
in this section where the Department of Commerce has
found substantial and persuasive evidence of—

(1) A persistent and significant underutilization of
minority firmsin a particular industry, attributable to past or
present discrimination; and

(2) A demonstrated incapacity to alleviate the problem
by using those mechanisms.

(c) Heads of contracting activities are responsible for
effectively implementing the small business programs within
their activities, including achieving program goals. They are
to ensure that contracting and technical personnel maintain

knowledge of small business program requirements and take
all reasonable action to increase participation in their activi-
ties contracting processes by these businesses.

(d) The Small Business Act requires each agency with
contracting authority to establish an Office of Small and
Disadvantaged Business Utilization (see section (k) of the
Small Business Act). Management of the office shall be the
responsibility of an officer or employee of the agency who
shall, in carrying out the purposes of the Act—

(1) Be known as the Director of Small and
Disadvantaged Business Utilization;

(2) Be appointed by the agency head;

(3) Beresponsible to and report directly to the agency
head or the deputy to the agency head,;

(4) Be responsible for the agency carrying out the
functions and duties in sections 8, 15, and 31 of the Small
Business Act.

(5) Work with the SBA procurement center represen-
tativeto—

(i) Identify proposed solicitations that involve
bundling;

(i) Facilitate small business participation as con-
tractors including small business contract teams, where
appropriate; and

(iii) Facilitate small business participation as sub-
contractors and suppliers where participation by small
business concerns as contractors is unlikely;

(6) Assist small business concerns in obtaining pay-
ments under their contracts, late payment, interest penalties,
or information on contractual payment provisions,

(7) Have supervisory authority over agency personnel
to the extent that their functions and duties relate to sections
8, 15, and 31 of the Small Business Act.

(8) Assign a small business technical advisor to each
contracting activity within the agency to which the SBAhas
assigned a representative (see 19.402)—

(i) Who shall be a full-time employee of the con-
tracting activity, well qualified, technically trained, and
familiar with the supplies or services contracted for by the
activity; and

(if) Whose principal duty is to assist the SBA's
assigned representative in performing functions and duties
relating to sections 8, 15, and 31 of the Small Business Act;

(9) Cooperate and consult on aregular basis with the
SBA in carrying out the agency’s functions and duties in
sections 8, 15, and 31 of the Small Business Act;

(10) Make recommendations in accordance with
agency procedures as to whether a particular acquisition
should be awarded under Subpart 19.5 as a small business
set-aside, under Subpart 19.8 as a Section 8(a) award, or
under Subpart 19.13 as a HUBZone set-aside.

(e) Small Business Specialists must be appointed and act
in accordance with agency regulations.
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(f)(1) Each agency shall designate, at levelsit determines
appropriate, personnel responsible for determining whether,
in order to achieve the contracting agency’s goal for SDB
concerns, the use of the SDB mechanism in Subpart 19.11
has resulted in an undue burden on non-SDB firmsin one of

| the Industry Subsectors and regions identified by
Department of Commerce following paragraph (b) of this
section, or is otherwise inappropriate.  Determinations
under this subpart are for the purpose of determining future
acquisitions and shall not affect ongoing acquisitions.
Requests for a determination, including supporting ratio-
nale, may be submitted to the agency designee. If the
agency designee makes an affirmative determination that
the SDB mechanism has an undue burden or is otherwise
inappropriate, the determination shall be forwarded through
agency channels to the OFPP, which shall review the deter-
mination in consultation with the Department of Commerce
and the Small Business Administration. At aminimum, the
following information should be included in any submittal:

(i) A determination of undue burden or other inap-

propriate effect, including proposed corrective action.
| (i) The Industry Subsector affected.

(iii) Supporting information to justify the determi-
nation, including, but not limited to, dollars and percentages
of contracts awarded by the contracting activity under the
affected Industry Subsector for the previoustwo fiscal years
and current fiscal year to date for—

(A) Total awards,

(B) Total awards to SDB concerns;

(C) Awards to SDB concerns awarded contracts
under the SDB price evaluation adjustment where the SDB
concerns would not otherwise have been the successful
offeror;

(D) Number of successful and unsuccessful
SDB offerors; and

(E) Number of successful and unsuccessful
non-SDB offerors.

(iv) A discussion of the pertinent findings, includ-
ing any peculiarities related to the industry, regions or
demographics.

(V) A discussion of other efforts the agency has
undertaken to ensure equal opportunity for SDBs in con-
tracting with the agency.

(2) After consultation with OFPP, or if the agency does
not receive a response from OFPP within 90 days after notice
is provided to OFPP, the contracting agency may limit the use
of the SDB mechanism in Subpart 19.11 until the Department
of Commerce determines the updated price eval uation adjust-
ment, as required by this section. This limitation shall not
apply to solicitations that aready have been synopsized.

19.202 Specific policies.
In order to further the policy in 19.201(a), contracting
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officers shall comply with the specific policies listed in this
section and shall consider recommendations of the agency
Director of Small and Disadvantaged Business Utilization,
or the Director's designee, as to whether a particular acqui-
sition should be awarded under Subpart 19.5, 19.8, or 19.13.
The contracting officer shall document the contract file
whenever the Director's recommendations are not accepted.

19.202-1 Encouraging small business participation in
acquisitions.

Small business concerns shall be afforded an equitable
opportunity to compete for all contracts that they can per-
form to the extent consistent with the Government’s
interest. When applicable, the contracting officer shall take
the following actions:

(a) Divide proposed acquisitions of supplies and services
(except construction) into reasonably small lots (not less
than economic production runs) to permit offers on quanti-
ties less than the total requirement.

(b) Plan acquisitions such that, if practicable, more than
one small business concern may perform the work, if the
work exceeds the amount for which a surety may be guar-
anteed by SBA against loss under 15 U.S.C. 694b.

(c) Ensure that delivery schedules are established on a
realistic basis that will encourage small business participa-
tion to the extent consistent with the actual requirements of
the Government.

(d) Encourage prime contractors to subcontract with
small business concerns (see Subpart 19.7).

(e)(1) Provide a copy of the proposed acquisition pack-
age to the SBAprocurement center representative at least 30
days prior to the issuance of the solicitation if—

(i) The proposed acquisition is for supplies or ser-
vices currently being provided by a small business and the
proposed acquisition is of a quantity or estimated dollar
value, the magnitude of which makes it unlikely that small
businesses can compete for the prime contract;

(if) The proposed acquisition is for construction and
seeks to package or consolidate discrete construction projects
and the magnitude of this consolidation makesit unlikely that
small businesses can compete for the prime contract; or

(iii) The proposed acquisition is for a bundled
requirement. (See 10.001(c)(2)(i) for mandatory 30-day
notice reguirement to incumbent small business concerns.)

(2) The contracting officer also must provide a state-
ment explaining why the—

(i) Proposed acquisition cannot be divided into rea-
sonably small lots (not less than economic production runs)
to permit offers on quantities|ess than the total requirement;

(i) Delivery schedules cannot be established on a
realistic basis that will encourage small business participa
tion to the extent consistent with the actual requirements of
the Government;
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mination is final unless it is appealed in accordance with
paragraph (i) of this section, and the contracting officer is
notified of the appeal before award. If an award was made
before the time the contracting officer received notice of the
appeal, the contract shall be presumed to be valid.

(h)(1) After receiving a protest involving an offeror
being considered for award, the contracting officer shall not
award the contract until (i) the SBA has made a size deter-
mination or (ii) 10 business days have expired since SBA's
receipt of a protest, whichever occursfirst; however, award
shall not be withheld when the contracting officer deter-
mines in writing that an award must be made to protect the
public interest.

(2) After the 10-day period has expired, the contract-
ing officer may, when practical, continue to withhold award
until the SBA's determination is received, unless further
delay would be disadvantageous to the Government.

(3) Whenever an award is made before the receipt of
SBA's size determination, the contracting officer shall
notify SBA that the award has been made.

(4) If a protest is received that challenges the small
business status of an offeror not being considered for award,
the contracting officer is not required to suspend contracting
action. The contracting officer shall forward the protest to
the SBA (see paragraph (c)(1) of this section) with a nota-
tion that the concern is not being considered for award, and
shall notify the protester of this action.

(i) An appeal from an SBA size determination may be
filed by any concern or other interested party whose protest
of the small business representation of another concern has
been denied by an SBA Government Contracting Area
Director, any concern or other interested party that has been
adversely affected by a Government Contracting Area
Director’s decision, or the SBAAssociate Administrator for
the SBA program involved. The appeal must be filed with
the—

Office of Hearings and Appeals
Small Business Administration
Suite 5900, 409 3rd Street, SW
Washington, DC 20416

within the time limits and in strict accordance with the proce-
dures contained in Subpart C of 13 CFR 134. It iswithinthe
discretion of the SBA Judge whether to accept an appeal from
asize determination. If the Judge decides not to consider such
an appeal, the Judge will issue an order denying review and
specifying the reasons for the decision. The SBAwill inform
the contracting officer of itsruling on the appeal. The SBA
decision, if received before award, will apply to the pending
acquisition. SBArulings received after award shall not apply
to that acquisition.

() Aprotest that is not timely, even though received before
award, shal be forwarded to the SBA Government
Contracting Area Office (see paragraph (c)(1) of this section),

with anotation on it that the protest is not timely. The pro-
tester shall be notified that the protest cannot be considered on
theinstant acquisition but has been referred to SBAfor its con-
Sideration in any future actions. A protest received by a
contracting officer after award of acontract shall be forwarded
to the SBAGovernment Contracting Area Office with a nota-
tion that award has been made. The protester shall be notified
that the award has been made and that the protest has been for-
warded to SBAfor its consideration in future actions.

19.303 Determining North American Industry
Classification System (NAICS) codes and size
standards.

(&) The contracting officer shall determine the appropriate
NAICS code and related small business size standard and I
include them in solicitations above the micro-purchase thresh-
old.

(b) If different products or services are required in the same
solicitation, the solicitation shall identify the appropriate small
business size standard for each product or service.

(c) The contracting officer’s determination is final unless
appealed asfollows:

(1) An apped from a contracting officer’s NAICS code |
designation and the applicable size standard must be served
and filed within 10 calendar days after the issuance of theini-
tial solicitation. SBA’s Office of Hearings and Appeds
(OHA) will dismiss summarily an untimely NAICS code I
appedl.
(2)(i) The appeal petition must be in writing and must be
addressed to the—

Office of Hearings and Appeals
Small Business Administration
Suite 5900, 409 3rd Street, SW
Washington, DC 20416

(ii) Thereisno required format for the appeal; how-
ever, the appea must include—

(A) The solicitation or contract number and the
name, address, and telephone number of the contracting
officer;

(B) A full and specific statement as to why the
size determination or NAICS code designation is allegedly |
erroneous and argument supporting the allegation; and

(C) The name, address, telephone number, and
signature of the appellant or its atorney.

(3) The appellant must serve the appeal petition upon—

(i) The SBA official who issued the size determina-
tion;

(i) The contracting officer who assigned the NAICS |
code to the acquisition;

(iii) The business concern whose size statusiis at
issue;

(iv) All personswho filed protests; and

(v) SBA’s Office of General Counsdl.
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| (4) Upon receipt of aNAICS code appeal, OHA will
notify the contracting officer by anotice and order of the date
OHA received the appeal, the docket number, and Judge
assigned to the case. The contracting officer’ s response to the
appedl, if any, must include argument and evidence (see 13
CFR 134), and must be received by OHA within 10 calendar
days from the date of the docketing notice and order, unless
otherwise specified by the Adminigtrative Judge. Upon
receipt of OHA’ s docketing notice and order, the contracting
officer must immediately send to OHAa copy of the solicita-

| tion relating to the NAICS code appeal .

(5) After close of record, OHAwill issue adecision and
inform the contracting officer. If OHA’sdecision isreceived
by the contracting officer before the date the offers are due, the
decision shall befinal and the solicitation must be amended to
reflect the decision, if appropriate. OHA’s decision received
after the due date of the initial offers shall not apply to the
pending solicitation but shall apply to future solicitations of
the same products or services.

19.304 Disadvantaged business status.

(& Tobedigibleto receive abenefit as a prime contractor
based on its disadvantaged status, aconcern, at the time of its
offer, must either be certified as a small disadvantaged busi-
ness (SDB) concern or have a completed SDB application
pending at the SBAor a Private Certifier (see 19.001).

(b) The contracting officer may accept an offeror’s repre-
sentation that it is an SDB concern for general dtetistical
purposes. The provision at 52.219-1, Small Business Program
Representations, or 52.212-3(c)(2), Offeror Representations
and Certifications-Commercial Items, is used to collect SDB
datafor general statistical purposes.

(c) The provison at 52.219-22, Small Disadvantaged
Business Status, or 52.212-3(c)(7), Offeror Representations
and Certifications-Commercial Items, is used to obtain SDB
status when the prime contractor may receive a benefit based
on its disadvantaged status. The mechanisms that may pro-
vide benefits on the basis of disadvantaged status as a prime
contractor are a price eva uation adjustment for SDB concerns
(see Subpart 19.11), and an evaluation factor or subfactor for
SDB participation (see 19.1202).

(2) If the apparently successful offeror has represented
that it is currently certified as an SDB, the contracting officer
may confirm that the concern isidentified as a small disad-
vantaged business concern by accessing SBA's database
(PRO-Net) or by contacting the SBA’s Office of Small
Disadvantaged Business Certification and Eligibility.

(2) If the apparently successful offeror has repre-
sented that its SDB application is pending at the SBA or a
Private Certifier, and its position as the apparently success-
ful offeror is due to the application of the price evaluation
adjustment, the contracting officer shall follow the proce-
dure in paragraph (d) of this section.
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(d) Notificationsto SBA of potential awards to offerors
with pending SDB applications.
(2) The contracting officer shall notify the—

Small Business Administration
Assistant Administrator for SDBCE
409 Third Street, SW

Washington, DC 20416.

The notification shall contain the name of the apparently
successful offeror, and the names of any other offerors that
have represented that their applications for SDB status are
pending at the SBA or a Private Certifier and that could
receive the award due to the application of a price evalua-
tion adjustment if the apparently successful offeror is
determined not to be an SDB by the SBA.

(2) The SBA will, within 15 calendar days after
receipt of the notification, determine the disadvantaged sta-
tus of the apparently successful offeror and, as appropriate,
any other offerors referred by the contracting officer and
will notify the contracting officer.

(3) If the contracting officer does not receive an SBA
determination within 15 calendar days after the SBA's
receipt of the notification, the contracting officer shall pre-
sume that the apparently successful offeror, and any other
offerors referred by the contracting officer, are not disad-
vantaged, and shall make award accordingly, unless the
contracting officer grants an extension to the 15-day
response period. No written determination is required for
the contracting officer to make award at any point following
the expiration of the 15-day response period.

(4) When the contracting officer makes a written
determination that award must be made to protect the pub-
lic interest, the contracting officer may proceed to contract
award without notifying SBAor before receiving a determi -
nation of SDB status from SBA during the 15-day response
period. In both cases, the contracting officer shall presume
that the apparently successful offeror, or any other offeror
referred to the SBA whose SDB application is pending, is
not an SDB and shall make award accordingly.

19.305 Protesting a representation of disadvantaged
business status.

(a) This section applies to protests of a small business
concern’'s disadvantaged status as a prime contractor.
Protests of a small business concern’s disadvantaged status
as a subcontractor are processed under 19.703(a)(2).
Protests of a concern’s size as a prime contractor are
processed under 19.302. Protests of a concern’s size as a
subcontractor are processed under 19.703(b). An offeror,
the contracting officer, or the SBA may protest the appar-
ently successful offeror’s representation of disadvantaged
status if the concern is eligible to receive a benefit based on
its disadvantaged status (see Subpart 19.11 and 19.1202.)
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(e) At the request of an SBA procurement center repre-
sentative, the contracting officer shall make available for
review at the contracting office (to the extent of the SBA
representative’s security clearance) all proposed acquisi-
tions in excess of the micro-purchase threshold that have
not been unilaterally set aside for small business.

(f) To the extent practicable, unilateral determinations
initiated by a contracting officer shall be used as the basis
for small business set-asides rather than joint determina-
tions by an SBA procurement center representative and a
contracting officer.

(9) All solicitations involving set-asides must specify the
applicable small business size standard and NAICS code
(see 19.303).

(h) Except as authorized by law, a contract may not be
awarded as a result of a small business set-aside if the cost
to the awarding agency exceeds the fair market price.

19.502 Setting aside acquisitions.

19.502-1 Requirementsfor setting aside acquisitions.

(a) The contracting officer shall set aside an individua
acquisition or class of acquisitions for competition among
small businesses when—

(1) Itisdetermined to bein the interest of maintaining
or mobilizing the Nation’s full productive capacity, war or
national defense programs; or

(2) Assuring that a fair proportion of Government
contracts in each industry category is placed with small
business concerns, and the circumstances described in
19.502-2 or 19.502-3(a) exist.

(b) This requirement does not apply to purchases of
$2,500 or less, or purchases from required sources of supply
under Part 8 (e.g., Federal Prison Industries, Committee for
Purchase from People Who are Blind or Severely Disabled,
and Federal Supply Schedule contracts).

19.502-2 Total small business set-asides.

(a) Except for those acquisitions set aside for very small
business concerns (see subpart 19.9), each acquisition of sup-
plies or services that has an anticipated dollar value exceeding
$2,500, but not over $100,000, is automaticaly reserved
exclusively for small business concerns and shall be set aside
for small business unless the contracting officer determines
there is not a reasonabl e expectation of obtaining offersfrom
two or more responsible small business concerns that are com-
petitive in terms of market prices, quality, and delivery. If the
contracting officer does not proceed with the small business
set-aside and purchases on an unrestricted basis, the contract-
ing officer shall include in the contract file the reason for this
unrestricted purchase. If the contracting officer receives only
one acceptabl e offer from aresponsible small business con-
cernin response to a set-aside, the contracting officer should

make an award to that firm. If the contracting officer receives
no acceptable offers from responsible small business con-
cerns, the set-aside shall be withdrawn and the requirement, if
still valid, shall be resolicited on an unrestricted basis. The
small business reservation does not preclude the award of a
contract with avalue not greater than $100,000 under Subpart
19.8, Contracting with the Small Business Administration,
under 19.1007(c), Salicitations equal to or less than the ESB
reserve amount, or under 19.1305, HUBZone set-aside proce-
dures.

(b) The contracting officer shall set aside any acquisition
over $100,000 for small business participation when thereis
a reasonable expectation that (1) offers will be obtained
from at least two responsible small business concerns offer-
ing the products of different small business concerns (but
see paragraph (c) of this subsection); and (2) award will be
made at fair market prices. Total small business set-asides
shall not be made unless such a reasonable expectation
exists (but see 19.502-3 as to partial set-asides). Although
past acquisition history of an item or similar itemsisaways
important, it is not the only factor to be considered in deter-
mining whether a reasonable expectation exists. In making
R& D small business set-asides, there must also be a reasor+
able expectation of obtaining from small businesses the best
scientific and technological sources consistent with the
demands of the proposed acquisition for the best mix of
cost, performances, and schedules.

(c) For small business set-asides other than for con-
struction or services, any concern proposing to furnish a
product that it did not itself manufacture must furnish the
product of a small business manufacturer unless the SBA
has granted either a waiver or exception to the nonmanu-
facturer rule (see 19.102(f)). In industries where the SBA
finds that there are no small business manufacturers, it may
issue awaiver to the nonmanufacturer rule (see 19.102(f)(4)
and (5)). In addition, SBA has excepted procurements
processed under simplified acquisition procedures (see Part
13), where the anticipated cost of the procurement will not
exceed $25,000, from the nonmanufacturer rule. Waivers
permit small businesses to provide any firm’'s product. The
exception permits small businesses to provide any domestic
firm's product. In both of these cases, the contracting offi-
cer’s determination in paragraph (b)(1) of this subsection or
the decision not to set aside a procurement reserved for
small business under paragraph (a) of this subsection will be
based on the expectation of receiving offers from at least
two responsible small businesses, including honmanufac-
turers, offering the products of different concerns.

(d) The requirements of this subsection do not apply to
acquisitions over $25,000 during the period when small
business set-asides cannot be considered for the four desig-
nated industry groups (see 19.1007(b)).
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19.502-3 Partial set-asides.

(a) The contracting officer shall set aside a portion of an
acquisition, except for construction, for exclusive small
business participation when—

(1) A total set-aside is not appropriate (see 19.502-2);

(2) The requirement is severable into two or more
economic production runs or reasonable lots;

(3) One or more small business concerns are expected
to have the technical competence and productive capacity to
satisfy the set-aside portion of the requirement at afair mar-
ket price;

(4) The acquisition is not subject to ssimplified acqui-
sition procedures; and

(5) A partia set-aside shall not be made if there is a
reasonable expectation that only two concerns (one large
and one small) with capability will respond with offers
unless authorized by the head of a contracting activity on a
case-by-case basis. Similarly, a class of acquisitions, not
including construction, may be partialy set aside. Under
certain specified conditions, partial set-asides may be used
in conjunction with multiyear contracting procedures.

(b) When the contracting officer determines that a portion
of an acquisition isto be set aside, the requirement shall be
divided into a set-aside portion and a non-set-aside portion,
each of which shall (1) be an economic production run or rea-
sonable lot and (2) have terms and a delivery schedule
comparable to the other. When practicable, the set-aside por-
tion should make maximum use of small business capacity.

(c)(1) The contracting officer shall award the non-set-
aside portion using normal contracting procedures.

(2)(i) After all awards have been made on the non-set-
aside portion, the contracting officer shall negotiate with
eligible concerns on the set-aside portion, as provided in the
solicitation, and make award. Negotiations shall be con-
ducted only with those offerors who have submitted
responsive offers on the non-set-aside portion. Negotiations
shall be conducted with small business concernsin the order
of priority as indicated in the solicitation (but see (c)(2)(ii)
of this section). The set-aside portion shall be awarded as
provided in the solicitation. An offeror entitled to receive
the award for quantities of an item under the non-set-aside
portion and who accepts the award of additional quantities
under the set-aside portion shall not be requested to accept
a lower price because of the increased quantities of the
award, nor shall negotiation be conducted with a view to
obtaining such a lower price based solely upon receipt of
award of both portions of the acquisition. This does not pre-
vent acceptance by the contracting officer of voluntary
reductions in the price from the low eligible offeror before
award, acceptance of voluntary refunds, or the change of
prices after award by negotiation of a contract modification.

(i) If equal low offers are received on the non-set-
aside portion from concerns eligible for the set-aside
portion, the concern that is awarded the non-set-aside part
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of the acquisition shall have first priority with respect to
negotiations for the set-aside.

19.502-4 Methods of conducting set-asides.

(a) Total small business set-asides may be conducted by
using simplified acquisition procedures (see Part 13), sealed
bids (see Part 14), or competitive proposals (see Part 15).
Partial small business set-asides may be conducted using
sealed bids (see Part 14), or competitive proposals (see Part
15).

(b) Except for offers on the non-set-aside portion of par-
tial set-asides, offers received from concerns that do not
qualify as small business concerns shall be considered non-
responsive and shall be rejected. However, before rejecting
an offer otherwise eligible for award because of questions
concerning the size representation, an SBA determination
must be obtained (see Subpart 19.3).

19.502-5 Insufficient causes for not setting aside an
acquisition.

None of thefollowing is, initself, sufficient cause for not
setting aside an acquisition:

(@) A large percentage of previous contracts for the
required item(s) has been placed with small business con-
cerns.

(b) The item is on an established planning list under the
Industrial Readiness Planning Program. However, a total
small business set-aside shall not be made when the list con-
tains a large business Planned Emergency Producer of the
item(s) who has conveyed a desire to supply some or al of
the required items.

(c) Theitem ison a Qualified Products List. However, a
total small business set-aside shall not be made if the list
contains the products of large businesses unless none of the
large businesses desire to participate in the acquisition.

(d) A period of less than 30 days is available for receipt
of offers.

(e) The acquisition is classified.

(f) Small business concerns are already receiving a fair
proportion of the agency’s contracts for supplies and ser-
vices.

(9) A class small business set-aside of the item or service
has been made by another contracting activity.

(h) A “brand name or equal” product description will be
used in the solicitation.

19.503 Setting aside a class of acquisitions for small
business.

(a) A class of acquisitions of selected products or ser-
vices, or a portion of the acquisitions, may be set aside for
exclusive participation by small business concerns if indi-
vidual acquisitions in the class will meet the criteria in
19.502-1, 19.502-2, or 19.502-3(a). The determination to
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recommendations to the contracting officer, which shall be
advisory in nature; and

(4) Evaluate compliance with subcontracting plans,
either on a contract-by-contract basis, or, in the case of con
tractors having multiple contracts, on an aggregéte basis.

(b) The SBA is not authorized to—

(1) Prescribe the extent to which any contractor or
subcontractor shall subcontract,

(2) Specify concerns to which subcontracts will be
awarded, or

(3) Exercise any authority regarding the administra-
tion of individual prime contracts or subcontracts.

19.708 Contract clauses.

(8 The contracting officer shall insert the clause at
52.219-8, Utilization of Small Business Concerns, in solic-
itations and contracts when the contract amount is expected
to be over the simplified acquisition threshold unless—

(1) A personal services contract is contemplated (see
37.104); or

(2) The contract, together with al its subcontracts, is
to be performed entirely outside of any State, territory, or
possession of the United States, the District of Columbia,
and the Commonwealth of Puerto Rico.

(b)(1) The contracting officer shall, when contracting by
negotiation, insert the clause at 52.219-9, Small Business
Subcontracting Plan, in solicitations and contracts that offer
subcontracting possibilities, are expected to exceed
$500,000 ($1,000,000 for construction of any public facil-
ity), and are required to include the clause at 52.219-8,
Utilization of Small Business Concerns, unless the acquisi-
tion is set aside or is to be accomplished under the 8(a)
program. When contracting by seal ed bidding rather than by
negotiation, the contracting officer shall use the clause with
its Alternate |. When contracting by negotiation, and sub-
contracting plans are required with initial proposas as
provided for in 19.705-2(d), the contracting officer shall use
the clause with its Alternate I1.

(2) The contracting officer shall insert the clause at
52.219-16, Liquidated Damages—Subcontracting Plan, in
al solicitations and contracts containing the clause at
52.219-9, Small Business Subcontracting Plan, or the clause
with its Alternate | or Il.

(c)(1) The contracting officer may, when contracting by
negotiation, insert in solicitations and contracts a clause
substantially the same as the clause at 52.219-10, Incentive
Subcontracting Program, when a subcontracting plan is
required (see 19.702), and inclusion of amonetary incentive
is, in the judgment of the contracting officer, necessary to
increase subcontracting opportunities for small business,
HUBZone small business, and women-owned small busi-
ness concerns, and is commensurate with the efficient and
economical performance of the contract; unless the condi-

tions in paragraph (c)(3) of this section are applicable. The
contracting officer may vary the terms of the clause as spec-
ified in paragraph (c)(2) of this section.

(2) Various approaches may be used in the develop-
ment of small business, HUBZone small business, and
women-owned small business concerns subcontracting
incentives. They can take many forms, from a fully quanti -
fied schedule of payments based on actual subcontract
achievement to an award-fee approach employing subjec-
tive evaluation criteria (see paragraph (c)(3) of this section).
The incentive should not reward the contractor for results
other than those that are attributable to the contractor's
efforts under the incentive subcontracting program.

(3) Asspecified in paragraph (c)(2) of this section, the
contracting officer may include small business, HUBZone
small business, and women-owned small business subcon-
tracting as one of the factors to be considered in determining
the award fee in a cost-plus-award-fee contract; in such
cases, however, the contracting officer shall not use the
clause at 52.219-10, Incentive Subcontracting Program.

Subpart 19.8—Contracting with the Small
Business Administration (The 8(a) Program)

19.800 General.

(@) Section 8(a) of the Small Business Act (15 U.S.C.
637(a)) established a program that authorizes the Small
Business Administration (SBA) to enter into all types of
contracts with other agencies and let subcontracts for per-
forming those contracts to firms eligible for program
participation. The SBA's subcontractors are referred to as
“8(a) contractors.”

(b) Contracts may be awarded to the SBA for perfor-
mance by eligible 8(a) firms on either a sole source or
competitive basis.

(c) When, acting under the authority of the program, the
SBA certifies to an agency that the SBA is competent and
responsible to perform a specific contract, the contracting
officer is authorized, in the contracting officer's discretion,
to award the contract to the SBA based upon mutually
agreeable terms and conditions.

(d) The SBA refers to this program as the 8(a) Business
Development (BD) Program.

(e) Before deciding to set aside an acquisition in accor-
dance with Subpart 19.5 or 19.13, the contracting officer
should review the acquisition for offering under the 8(a)
Program. If the acquisition is offered to the SBA, SBAreg-
ulations (13 CFR 126.607(b)) give first priority to
HUBZone 8(a) concerns.

(f) When SBA has delegated its 8(a) Program contract
execution authority to an agency, the contracting officer
must refer to its agency supplement or other policy direc-
tives for appropriate guidance.
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19.801 [Reserved]

19.802 Selecting concernsfor the 8(a) Program.

Selecting concerns for the 8(a) Program is the responsi-
bility of the SBA and is based on the criteria established in
13 CFR 124.101-112.

19.803 Selecting acquisitionsfor the 8(a) Program.

Through their cooperative efforts, the SBA and an
agency match the agency's requirements with the capabili-
ties of 8(a) concerns to establish a basis for the agency to
contract with the SBAunder the program. Selection isini-
tiated in one of three ways—

(@) The SBA advises an agency contracting activity
through a search letter of an 8(a) firm's capabilities and asks
the agency to identify acquisitions to support the firm's
business plans. In these instances, the SBA will provide at
least the following information in order to enable the
agency to match an acquisition to the firm's capabilities:

(1) Identification of the concern and its owners.

(2) Background information on the concern, includ-
ing any and al information pertaining to the concern's
technical ability and capacity to perform.

(3) Thefirm'spresent production capacity and related
facilities.

(4) The extent to which contracting assistance is
needed in the present and the future, described in terms that
will enable the agency to relate the concern's plans to pre-
sent and future agency requirements.

(5) If construction is involved, the request shall also
include the following:

(i) The concern's capabilitiesin and qualifications
for accomplishing various categories of maintenance,
repair, ateration, and construction work in specific cate-
gories such as mechanical, electrical, heating and air
conditioning, demolition, building, painting, paving, earth
work, waterfront work, and general construction work.

(if) The concern's capacity in each construction
category in terms of estimated dollar value (e.g., electrical,
up to $100,000).

(b) The SBA identifies a specific requirement for a par-
ticular 8(a) firm or firms and asks the agency contracting
activity to offer the acquisition to the 8(a) Program for the
firm(s). Intheseinstances, in addition to the information in
paragraph (a) of this section, the SBA will provide—

(1) A clear identification of the acquisition sought;
e.g., project name or number;

(2) A statement asto how any additional needed facil-
itieswill be provided in order to ensure that the firm will be
fully capable of satisfying the agency's requirements;

(3) If construction, information as to the bonding
capability of the firm(s); and

(4) Either—
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(i) If sole source request—

(A) Thereasonswhy thefirmisconsidered suit-
able for this particular acquisition; e.g., previous contracts
for the same or similar supply or service; and

(B) A statement that the firm is eligible in terms
of NAICS code, business support levels, and business activ-
ity targets; or

(i) If competitive, a statement that at least two
8(a) firms are considered capable of satisfying the agency's
requirements and a statement that the firms are also eligible
in terms of the NAICS code, business support levels, and
business activity targets. If requested by the contracting
activity, SBA will identify at least two such firms and pro-
vide information concerning the firms' capabilities.

(c) Agencies may also review other proposed acquisi-
tionsfor the purpose of identifying requirements which may
be offered to the SBA. Where agencies independently, or
through the self marketing efforts of an 8(a) firm, identify a
requirement for the 8(a) Program, they may offer on behalf
of a specific 8(a) firm, for the 8(a) Program in general, or
for 8(a) competition (but see 19.800(€)).

19.804 Evaluation, offering, and acceptance.

19.804-1 Agency evaluation.

In determining the extent to which a requirement should
be offered in support of the 8(a) Program, the agency should
evaluate—

(@) Its current and future plans to acquire the specific
items or work that 8(a) contractors are seeking to provide,
identified in terms of —

(1) Quantities required or the number of construction
projects planned; and

(2) Performance or delivery requirements, including
required monthly production rates, when applicable;

(b) Its current and future plans to acquire items or work
similar in nature and complexity to that specified in the
business plan;

(c) Problems encountered in previous acquisitions of the
items or work from the 8(a) contractors and/or other con-
tractors;

(d) Theimpact of any delay in delivery;

(e) Whether the items or work have previously been
acquired using small business set-asides; and

(f) Any other pertinent information about known 8(a)
contractors, the items, or thework. Thisincludes any infor-
mation concerning the firms' capabilities. When necessary,
the contracting agency shall make an independent review of
the factorsin 19.803(a) and other aspects of the firms' capa
bilities which would ensure the satisfactory performance of
the requirement being considered for commitment to the
8(a) Program.
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19.804-2 Agency offering.

(8) After completing its evaluation, the agency shall
notify the SBA of the extent of its plans to place 8(a) con-
tracts with the SBAfor specific quantities of items or work.
The notification must identify the time frames within which
prime contract and subcontract actions must be completed
in order for the agency to meet itsresponsibilities. The noti-
fication must also contain the following information
applicable to each prospective contract:

(1) A description of the work to be performed or
items to be delivered, and a copy of the statement of work,
if available.

(2) The estimated period of performance.

| (3) The NAICS code that applies to the principal
nature of the acquisition.

(4) The anticipated dollar value of the requirement,
including options, if any.

(5) Any special restrictions or geographical limita-
tions on the requirement (for construction, include the
location of the work to be performed).

(6) Any special capabilities or disciplines needed for
contract performance.

(7) Thetype of contract anticipated.

(8) Theacquisition history, if any, of the requirement,
including the names and addresses of any small business
contractors that have performed this requirement during the
previous 24 months.

(9) A statement that prior to the offering no solicita-
tion for the specific acquisition has been issued as a small
business or HUBZone set-aside and that no other public
communication (such as anoticein the Commerce Business
Daily) has been made showing the contracting agency’s
clear intention to set-aside the acquisition for small business
or HUBZone small business concerns.

(10) Identification of any particular 8(a) concern des
ignated for consideration, including a brief justification,
such as—

(i) The 8(a) concern, through its own efforts, mar-
keted the requirement and caused it to be reserved for the
8(a) Program; or

(if) The acquisition isafollow-on or renewal con-
tract and the nominated concern is the incumbent.

(11) Bonding requirements, if applicable.

(12) Identification of all known 8(a) concerns, includ-
ing HUBZone 8(a) concerns, that have expressed an interest
in being considered for the specific requirement.

(13) ldentification of all SBA field offices that have
asked for the acquisition for the 8(a) Program.

(14) Arequest, if appropriate, that a requirement with
an estimated contract value under the applicable competi-
tive threshold be awarded as an 8(a) competitive contract
(see 19.805-1(d)).

(15) A request, if appropriate, that a requirement with
a contract value over the applicable competitive threshold
be awarded as a sole source contract (see 19.805-1(b)).

(16) Any other pertinent and reasonably available
data.

(b)(1) An agency offering a construction requirement
should submit it to the SBA District Office for the geo-
graphical areawhere the work is to be performed.

(2) Sole source requirements, other than construction,
should be forwarded directly to the district office that ser-
vices the nominated firm. If the contracting officer is not
nominating a specific firm, the offering letter should be for-
warded to the district office servicing the geographical area
in which the contracting office is located.

(c) All requirements for 8(a) competition, other than con-
struction, should be forwarded to the district office
servicing the geographical area in which the contracting
office is located. All requirements for 8(a) construction
competition should be forwarded to the district office ser-
vicing the geographical area in which al or the major
portion of the construction isto be performed. All require-
ments, including construction, shall be synopsized in the
Commerce Business Daily. For construction, the synopsis
shall include the geographical area of the competition set
forth in the SBA’s acceptance | etter.

19.804-3 SBA acceptance.

(8 Upon receipt of the contracting agency’s offer, the
SBA will determine whether to accept the requirement for
the 8(a) Program. The SBA's decision whether to accept the
requirement will be transmitted to the contracting agency in
writing within 10 working days of receipt of the offer if the
contract islikely to exceed the simplified acquisition thresh-
old and within 2 days of receipt if the contract is at or below
the simplified acquisition threshold. The contracting agency
may grant an extension of these time periods. |If SBA does
not respond to an offering letter within 10 days, the con-
tracting activity may seek SBA's acceptance through the
Associate Administrator (AA)/8(a)BD.

(b) If the acquisition is accepted as a sole source, the
SBA will advise the contracting activity of the 8(a) firm
selected for negotiation. Generally, the SBA will accept a
contracting activity's recommended source.

(c) For acquisitions not exceeding the ssimplified acqui-
sition threshold, when the contracting activity makes an
offer to the 8(a) Program on behalf of a specific 8(a) firm
and does not receive a reply to its offer within 2 days, the
contracting activity may assume the offer is accepted and
proceed with award of an 8(a) contract.

(d) As part of the acceptance process, SBA will review
the appropriateness of the NAICS code designation I
assigned to the requirement by the contracting activity.
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| (1) SBAwill not challenge the NAICS code assigned
to the requirement by the contracting activity if it is reason-

| able, even though other NAICS codes may aso be
reasonable.

(2) If SBA and the contracting activity are unable to
agree on a NAICS code designation for the requirement,
SBA may refuse to accept the requirement for the 8(a)
Program, appeal the contracting officer’s determination to
the head of the agency pursuant to 19.810, or appea the
NAICS code designation to the SBAOffice of Hearings and
Appeals under Subpart C of 13 CFR part 134.

19.804-4 Repetitive acquisitions.

In order for repetitive acquisitions to be awarded through
the 8(a) Program, there must be separate offers and accep-
tances. This allows the SBAto determine—

(a) Whether the requirement should be acompetitive 8(a)
award;

(b) A nominated firm'’ s eligibility, whether or not it isthe
same firm that performed the previous contract;

(c) The effect that contract award would have on the
equitable distribution of 8(a) contracts; and

(d) Whether the regquirement should continue under the
8(a) Program.

19.804-5 Basic ordering agreements.

(@) The contracting activity must offer, and SBA must
accept, each order under a basic ordering agreement (BOA)
in addition to offering and accepting the BOA itself.

(b) SBAwill not accept for award on a sole-source basis
any order that would cause the total dollar amount of orders
issued under a specific BOA to exceed the competitive
threshold amount in 19.805-1.

(c) Once an 8(a) concern’s program term expires, the
concern otherwise exits the 8(a) Program, or becomes other

| than small for the NAICS code assigned under the BOA,
SBA will not accept new orders for the concern.

19.804-6 Multiple award and Federal Supply Schedule
contracts.

() Separate offers and acceptances must not be made for
individual orders under multiple award or Federal Supply
Schedule (FSS) contracts. SBA's acceptance of the original
multiple award or FSS contract is vaid for the term of the
contract.

(b) The requirements of 19.805-1 do not apply to indi-
vidual orders that exceed the competitive threshold as long
asthe original contract was competed.

(c) An 8(a) concern may continue to accept new orders
under a multiple award or FSS contract even after a con-
cern’ s program term expires, the concern otherwise exitsthe
8(a) Program, or the concern becomes other than small for

| the NAICS code assigned under the contract.
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19.805 Competitive 8(a).

19.805-1 General.

(8) Except as provided in paragraph (b) of this subsec-
tion, an acquisition offered to the SBA under the 8(a)
Program shall be awarded on the basis of competition lim-
ited to eligible 8(a) firms if—

(1) Thereisareasonable expectation that at least two
eigible and responsible 8(a) firms will submit offers and
that award can be made at afair market price; and

(2) The anticipated total value of the contract, includ-
ing options, will exceed $5,000,000 for acquisitions
assigned manufacturing North  American Industry
Classification System (NAICS) codes and $3,000,000 for
all other acquisitions.

(b) Where an acquisition exceeds the competitive
threshold, the SBA may accept the requirement for a sole
source 8(a) award if—

(1) Thereisnot areasonable expectation that at least
two eligible and responsible 8(a) firms will submit offers at
afair market price; or

(2) SBA accepts the requirement on behalf of a con-
cern owned by an Indian tribe or an Alaska Native
Corporation.

(c) A proposed 8(a) requirement with an estimated value
exceeding the applicable competitive threshold amount
shal not be divided into several requirements for lesser
amounts in order to use 8(a) sole source procedures for
award to asingle firm.

(d) The SBAAssociate Administrator for 8(a) Business
Development (AA/8(a)BD) may approve an agency request
for a competitive 8(a) award below the competitive thresh-
olds. Such regquestswill be approved only on alimited basis
and will be primarily granted where technical competitions
are appropriate or where alarge number of responsible 8(a)
firms are available for competition. In determining whether
arequest to compete below the threshold will be approved,
the AA/8(a)BD will, in part, consider the extent to which the
requesting agency is supporting the 8(a) Program on a hon-
competitive basis. The agency may include
recommendations for competition below the threshold in
the offering letter or by separate correspondence to the
AA/8(a)BD.

19.805-2 Procedures.

(a) Offersshall be solicited from those sourcesidentified
in accordance with 19.804-3.

(b) The SBA will determine the eligibility of the firms
for award of the contract. Eligibility will be determined by
the SBAas of the time of submission of initial offers which
include price. Eligibility is based on Section 8(a) Program
criteria.
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(1) In sealed bid acquisitions, upon receipt of offers,
the contracting officer will provide the SBA a copy of the
solicitation, the estimated fair market price, and a list of
offerorsranked in the order of their standing for award (i.e.,
first low, second low, etc.) with the total evaluated price for
each offer, differentiating between basic requirements and
any options. The SBA will consider the eligibility of the
first low offeror. If thefirst low offeror is not determined to
be eligible, the SBA will consider the eligibility of the next
low offeror until an eligible offeror isidentified. The SBA
will determine the dligibility of the firms and advise the
contracting officer within 5 working days after its receipt of
the list of bidders. Once eligibility has been established by
the SBA, the successful offeror will be determined by the
contracting activity in accordance with normal contracting
procedures.

(2) In negotiated acquisition, the SBA will determine
eligibility when the successful offeror has been established
by the agency and the contract transmitted for signature
unless areferral has been made under 19.809, in which case
the SBA will determine eligibility at that point.

(c) Inany caseinwhich afirm is determined to be inel-
igible, the SBA will notify the firm of that determination.

(d) The€ligibility of an 8(a) firm for a competitive 8(a)
award may not be challenged or protested by another 8(a)
firm or any other party as part of a solicitation or proposed
contract award. Any party with information concerning the
eligibility of an 8(a) firm to continue participation in the
8(a) Program may submit such information to the SBA in
accordance with 13 CFR 124.517.

19.806 Pricingthe 8(a) contract.

(a8) The contracting officer shall price the 8(a) contract
in accordance with Subpart 15.4. |If required by Subpart
15.4, the SBAshall obtain cost or pricing data from the 8(a)
contractor. If the SBA requests audit assistance to deter-
mine the reasonableness of the proposed price in a sole
source acquisition, the contracting activity shall furnish it to
the extent it is available.

(b) An8(a) contract, sole source or competitive, may not
be awarded if the price of the contract resultsin acost to the
contracting agency which exceeds a fair market price.

(c) If requested by the SBA, the contracting officer shall
make available the data used to estimate the fair market
price within 10 working days.

(d) The negotiated contract price and the estimated fair
market price are subject to the concurrence of the SBA. In
the event of a disagreement between the contracting officer
and the SBA, the SBA may appeal in accordance with
19.810.

19.807 Estimating fair market price.

(@) The contracting officer shall estimate the fair market
price of the work to be performed by the 8(a) contractor.

(b) In estimating the fair market price for an acquisition
other than those covered in paragraph (c) of this section, the
contracting officer shall use cost or price analysis and con-
sider commercia prices for similar products and services,
available in-house cost estimates, data (including cost or
pricing data) submitted by the SBA or the 8(a) contractor,
and data obtained from any other Government agency.

(c) In estimating a fair market price for a repeat pur-
chase, the contracting officer shall consider recent award
prices for the same items or work if there is comparability
in quantities, conditions, terms, and performance times.
The estimated price should be adjusted to reflect differences
in specifications, plans, transportation costs, packaging and
packing costs, and other circumstances. Price indices may
be used as guides to determine the changes in labor and
material costs. Comparison of commercia prices for simi-
lar items may aso be used.

19.808 Contract negotiation.

19.808-1 Sole source.

(8 The SBA is responsible for initiating negotiations
with the agency within the time established by the agency.
If the SBA does not initiate negotiations within the agreed
time and the agency cannot allow additional time, the
agency may, after notifying the SBA, proceed with the
acquisition from other sources.

(b) The SBA should participate, whenever practicable,
in negotiating the contracting terms. When mutually agree-
able, the SBA may authorize the contracting activity to
negotiate directly with the 8(a) contractor. Whether or not
direct negotiations take place, the SBA is responsible for
approving the resulting contract before award.

19.808-2 Competitive.

In competitive 8(a) acquisitions subject to Part 15, the
contracting officer conducts negotiations directly with the
competing 8(a) firms. Conducting competitive negotiations
among 8(a) firms prior to SBA's formal acceptance of the
acquisition for the 8(a) Program may be grounds for SBA's
not accepting the acquisition for the 8(a) Program.

19.809 Preaward considerations.

The contracting officer should request a preaward survey
of the 8(a) contractor whenever considered useful. If the
results of the preaward survey or other information avail-
able to the contracting officer raise substantial doubt as to
the firm’s ability to perform, the contracting officer must
refer the matter to SBA for Certificate of Competency con-
sideration under Subpart 19.6.
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19.810 SBA appeals.

(8 The SBA Administrator may submit the following
matters for determination to the agency head if the SBAand
the contracting officer fail to agree on them:

(1) The decision not to make a particular acquisition
available for award under the 8(a) Program.

(2) A contracting officer's decision to reject a specific
8(a) firm for award of an 8(a) contract after SBA's accep-
tance of the requirement for the 8(a) Program.

(3) The terms and conditions of a proposed 8(a) con-

| tract, including the contracting activity’'s NAICS code

designation and estimate of the fair market price.

(b) Notification of a proposed appeal to the agency head
by the SBA must be received by the contracting officer
within 5 working days after the SBA isformally notified of
the contracting officer's decision. The SBAwill provide the
agency Director for Small and Disadvantaged Business
Utilization a copy of this natification of the intent to appeal.
The SBA must send the written appeal to the head of the
contracting activity within 15 working days of SBA’s noti-
fication of intent to appeal or the contracting activity may
consider the appeal withdrawn. Pending issuance of a deci-
sion by the agency head, the contracting officer must
suspend action on the acquisition. The contracting officer
need not suspend action on the acquisition if the contracting
officer makes a written determination that urgent and com-
pelling circumstances that significantly affect the interests
of the United States will not permit waiting for a decision.

(c) If the SBA apped is denied, the decision of the
agency head shall specify the reasons for the denial, includ-
ing the reasons why the selected firm was determined
incapable of performance, if appropriate. The decision shall
be made a part of the contract file.

19.811 Preparing the contracts.

19.811-1 Sole source.

(a) The contract to be awarded by the agency to the SBA
shall be prepared in accordance with agency procedures and
in the same detail as would be required in a contract with a
business concern. The contracting officer shall use the
Standard Form 26 as the award form, except for construc-
tion contracts, in which case the Standard Form 1442 shall
be used as required in 36.701(b).

(b) The agency shall prepare the contract that the SBA
will award to the 8(a) contractor in accordance with agency
procedures, as if the agency were awarding the contract
directly to the 8(a) contractor, except for the following:

(1) The award form shall cite 41 U.S.C. 253(c)(5) or
10 U.S.C. 2304(c)(5) (as appropriate) as the authority for
use of other than full and open competition.
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(2) Appropriate clauses shall be included, as neces-
sary, to reflect that the contract is between the SBA and the
8(a) contractor.

(3) Thefollowing itemsshall beinserted by the SBA:

(i) The SBA contract number.

(if) The effective date.

(iii) The typed name of the SBA's contracting
officer.

(iv) Thesignature of the SBA's contracting officer.

(v) The date signed.

(4) The SBAwill obtain the signature of the 8(a) con-
tractor prior to signing and returning the prime contract to
the contracting officer for signature. The SBA will make
every effort to obtain signatures and return the contract, and
any subsequent bilateral modification, to the contracting
officer within a maximum of 10 working days.

(c) Except in procurements where the SBA will make
advance payments to its 8(a) contractor, the agency con-
tracting officer may, as an alternative to the procedures in
paragraphs (a) and (b) of this subsection, use a single con-
tract document for both the prime contract between the
agency and the SBAand its 8(a) contractor. The single con-
tract document shall contain the information in paragraphs
(b) (), (2), and (3) of this subsection. Appropriate blocks
on the Standard Form (SF) 26 or 1442 will be asterisked
and a continuation sheet appended as a tripartite agreement
which includes the following:

(1) Agency acquisition office, prime contract number,
name of agency contracting officer and lines for signature,
date signed, and effective date.

(2) The SBA office, the SBA contract number, name
of the SBA contracting officer, and lines for signature and
date signed.

(3) Name and lines for the 8(a) subcontractor's signa
ture and date signed.

(d) For acquisitions not exceeding the simplified acquisi-
tion threshold, the contracting officer may use the
alternative procedures in paragraph (c) of this subsection
with the appropriate smplified acquisition forms.

19.811-2 Competitive.

(@) The contract will be prepared in accordance with
14.408-1(d), except that appropriate blocks on the Standard
Form 26 or 1442 will be asterisked and a continuation sheet
appended as a tripartite agreement which includes the fol-
lowing:

(1) The agency contracting activity, prime contract
number, name of agency contracting officer, and lines for
signature, date signed, and effective date.

(2) The SBA office, the SBA subcontract number,
name of the SBA contracting officer and lines for signature
and date signed.
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(b) Insert the clause at 52.219-5 with its Alternate Il
when Alternate | does not apply, the acquisition is processed
under simplified acquisition procedures, and the total
amount of the contract does not exceed $25,000.

19.1004 Participating agencies.

The following agencies have been identified as partici-
pants in the demonstration program:

The Department of Agriculture.

The Department of Defense, except the Nationa

Subpart 19.10—Small Business Imagery and Mapping Agency.

Competitiveness Demonstration Program

19.1001 General.

The Small Business Competitiveness Demonstration
Program was established by the Small Business
Competitiveness Demonstration Program Act of 1988,
Public Law 100-656 (15 U.S.C. 644 note). The program is
implemented by ajoint OFPPand SBAPoalicy Directive and
Implementation Plan, dated May 25, 1999. The program
consists of two mgjor components—

(a) Unrestricted competition in four designated industry
groups; and

(b) Enhanced small business participation in 10 agency
targeted industry categories.

19.1002 Definitions.

“Emerging small business,” as used in this subpart,
means a small business concern whose size is no greater
than 50 percent of the numerical size standard applicable to
the North American Industry Classification System
(NAICS) code assigned to a contracting opportunity.

“Emerging small business reserve amount,” for the des-
ignated groups described in 19.1005, means a threshold
established by the Office of Federal Procurement Policy
of —

(1) $25,000 for construction, refuse systems and
related services, and nonnuclear ship repair; and
(2) $50,000 for architectural and engineering services.

19.1003 Purpose.

The purpose of the Program is to—

(a) Assess the ability of small businesses to compete
successfully in certain industry categories without competi -
tion being restricted by the use of small business set-asides.
This portion of the program islimited to the four designated
industry groups listed in section 19.1005.

(b) Expand small business participation in 10 targeted
industry categories through continued use of set-aside pro-
cedures, increased management attention, and specifically
tailored acquisition procedures, as implemented through
agency procedures.

(c) Measure the extent to which awards are made to a
new category of small businesses known as emerging small
businesses (ESB's), and to provide for certain acquisitions
to be reserved for ESB participation only. This portion of
the program is also limited to the four designated industry
groups listed in section 19.1005.

NAICS CODE

The Department of Energy.

The Department of Health and Human Services.
The Department of the Interior.

The Department of Transportation.

The Department of Veterans Affairs.

The Environmental Protection Agency.

The General Services Administration.

The National Aeronautics and Space Administration.

19.1005 Applicability.

(a) Designated industry groups.
NAICSDESCRIPTION
CONSTRUCTION

SUBSECTOR 233—BUILDING, DEVELOPING, AND
GENERAL CONTRACTING

23311 Land Subdivision and Land Devel opment

23321 Single Family Housing Construction

23322 Multifamily Housing Construction

23331 Manufacturing and Industrial Building
Construction

23332 Commercial and Institutional Building
Construction

SUBSECTOR 234—HEAVY CONSTRUCTION

23411 Highway and Street Construction

23412 Bridge and Tunnel Construction

23491 Water, Sewer, and Pipeline Construction

23492 Power and Communication Transmission
Line Construction

23493 Industrial Nonbuilding Structure
Construction

23499 All Other Heavy Construction

SUBSECTOR 235—SpPeCIAL TRADE CONTRACTORS

23511 Plumbing, Heating, and Air-Conditioning
Contractors

23521 Painting and Wall Covering Contractors

23531 Electrical Contractors

23541 Masonry and Stone Contractors

23542 Drywall, Plastering, Acoustical, and
Insulation Contractors

23543 Tile, Marble, Terrazzo, and Mosaic
Contractors

23551 Carpentry Contractors

23552 Floor Laying and Other Floor Contractors
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NAICSCODE NAICSDESCRIPTION
23561 Roofing, Siding, and Sheet Metal
Contractors
23571 Concrete Contractors
23581 Water Well Drilling Contractors
23591 Structural Steel Erection Contractors
23592 Glass and Glazing Contractors
23593 Excavation Contractors
23594 Wrecking and Demoalition Contractors
23595 Building Equipment and Other Machinery
Installation Contractors
23599 All Other Specia Trade Contractors
NONNUCLEAR SHIP REPAIR
336611 Ship Building and Repairing

ARCHITECTURALAND ENGINEERING SERVICES
(INCLUDING SURVEYING AND MAPPING)

54131 Architectural Services

54133 Engineering Services

54136 Geophysical Surveying and Mapping
Services

54137 Surveying and Mapping (except

Geophysical) Services

REFUSE SYSTEMSAND RELATED SERVICES

562111 Solid Waste Collection
562119 Other Waste Collection
562219 Other Nonhazardous Waste Treatment and

Disposal

(b) Targeted industry categories. Each participating
agency, in consultation with the Small Business
Administration, designates its own targeted industry cate-
gories for enhanced small business participation.

19.1006 Exclusions.

This subpart does not apply to—

(a) Orders placed against Federal Supply Schedules;

(b) Contract awards to educational and nonprofit organi-
zations; or

(c) Contract awards to governmental entities.

19.1007 Procedures.
(@ General. (1) All solicitations must include the
I applicable NAICS code and size standards.

(2) The face of each award made pursuant to the pro-
gram must contain a statement that the award is being issued
pursuant to the Small Business Competitiveness
Demonstration Program.

(b) Solicitations greater than the ESB reserve amount.
(1) Solicitations for acquisitions in any of the four desig-
nated industry groups that have an anticipated dollar value
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greater than the emerging small business reserve amount
must not be considered for small business set-asides under
Subpart 19.5. However, agencies may reinstate the use of
small business set-asides as necessary to meet their assigned
goas, but only within organizational units that failed to
meet the small business participation goal.

(2) Acquisitions in the designated industry groups
must continue to be considered for placement under the 8(a)
Program (see Subpart 19.8) and the HUBZone Program (see
Subpart 19.13).

(c) Solicitations equal to or less than the ESB reserve
amount. (1) Solicitations for acquisitions in the four desig-
nated industry groups with an estimated value equal to or
less than the emerging small business reserve amount must
be set aside for ESBs, provided that the contracting officer
determines that there is a reasonable expectation of obtain-
ing offers from two or more responsible ESBs that will be
competitive in terms of market price, quality, and delivery.
If no such reasonable expectation exists, the contracting
officer must—

(i) For acquisitions $25,000 or less, proceed in
accordance with Subpart 19.5, 19.8, or 19.13; or

(ii) For acquisitions greater than $25,000 and less
than or equal to the ESB reserve amount, proceed in accor-
dance with paragraph (b) of this section.

(2) If the contracting officer proceeds with the ESB
set-aside and receives a quotation from only one ESB at a
reasonable price, the contracting officer must make the
award. If thereisno quote from an ESB, or the quoteis not
at areasonable price, then the contracting officer must can-
cel the ESB set-aside and proceed in accordance with
paragraph (c)(1)(i) or (ii) of this section.

(d) Expanding small business participation in targeted
industry categories. Each participating agency must
develop and implement a time-phased strategy with
incremental goals, including reporting on goal attainment.
To the extent practicable, provisions that encourage and
promote teaming and joint ventures must be considered.
These provisions should permit small business firms to
effectively compete for contracts that individual small
businesses would be ineligible to compete for because of
lack of production capacity or capability.

19.1008 Solicitation provisions.

(8) Insert in full text the provision at 52.219-19, Small
Business Concern Representation for the Small Business
Competitiveness Demonstration Program, in al solicita-
tionsin the four designated industry groups.

(b) Insert in full text the provision at 52.219-20, Notice
of Emerging Small Business Set-Aside, in all solicitations
for emerging small businesses in accordance with
19.1007(c).



FAC 97-19 OCTOBER 1, 2000

PART 19—SMALL BUSINESS PROGRAMS

19.1201

(c) Insert in full text the provision at 52.219-21, Small
Business Size Representation for Targeted Industry
Categories under the Small Business Competitiveness
Demonstration Program, in al solicitationsissued in each of
the targeted industry categories under the Small Business
Competitiveness Demonstration Program that are expected
to result in a contract award in excess of $25,000.

Subpart 19.11—Price Evaluation Adjustment
for Small Disadvantaged Business Concerns

19.1101 General.

A price evauation adjustment for small disadvantaged
business concerns shall be applied as determined by the
Department of Commerce (see 19.201(b)). Joint ventures
may qualify provided the requirements set forth in 13 CFR
124.1002(f) are met.

19.1102 Applicability.
(a) Use the price evaluation adjustment in competitive
acquisitions in the authorized NAICS Industry Subsector.
(b) Do not use the price evaluation adjustment in acqui-
sitions—

(1) That are less than or equal to the simplified acqui-
sition threshold;

(2) That are awarded pursuant to the 8(a) Program;

(3) That are set aside for small business concerns;

(4) That are set aside for HUBZone small business
concerns;

(5) Where priceis not a selection factor so that a price
evaluation adjustment would not be considered (e.g., archi-
tect/engineer acquisitions); or

(6) Where dl fair and reasonable offers are accepted
(e.g., the award of multiple award schedule contracts).

19.1103 Procedures.

(a) Give offers from small disadvantaged business con-
cerns a price evaluation adjustment by adding the factor
determined by the Department of Commerce to all offers,
except—

(1) Offers from small disadvantaged business con-
cerns that have not waived the evaluation adjustment; or, if
a price evaluation adjustment for small disadvantaged busi-
ness concerns is authorized on a regional basis, offers from
small disadvantaged business concerns, whose addressisin
such a region, that have not waived the evaluation adjust-
ment;

(2) An otherwise successful offer of eligible products
under the Trade Agreements Act when the acquisition
equals or exceeds the dollar threshold in 25.403;

(3) An otherwise successful offer where application of
the factor would be inconsistent with a Memorandum of

Understanding or other international agreement with a for-
eign government;

(4) For DoD, NASA, and Coast Guard acquisitions,
an otherwise successful offer from a historically black col-
lege or university or minority institution; or

(5) For DoD acquisitions, an otherwise successful
offer of qualifying country end products (see DFARS
225.000-70 and 252.225-7001).

(b) Apply the factor to alineitem or agroup of lineitems
on which award may be made. Add other evaluation factors
such as transportation costs or rent-free use of Government
facilities to the offers before applying the price evaluation
adjustment.

(c) Do not evaluate offers using the price evaluation
adjustment when it would cause award, as a result of this
adjustment, to be made at a price that exceeds fair market
price by more than the factor as determined by the
Department of Commerce (see 19.202-6(a)).

19.1104 Contract clause.

Insert the clause at 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns, in
solicitations and contracts when the circumstances in
19.1101 and 19.1102 apply. If aprice evaluation adjustment
is authorized on a regiona basis, the clause shall be
included in the solicitation even if the place of performance
is outside an authorized region. The contracting officer
shall insert the authorized price evaluation adjustment fac-
tor. The clause shall be used with its Alternate | when the
contracting officer determines that there are no small disad-
vantaged business manufacturers that can meet the
requirements of the solicitation. The clause shall be used
with its Alternate I when a price evaluation adjustment is
authorized on aregional basis.

Subpart 19.12—Small Disadvantaged
Business Participation Program

19.1201 General.

This subpart addresses the evaluation of the extent of
participation of small disadvantaged business (SDB) con-
cerns in performance of contracts in the North American
Industry Classification System (NAICS) Industry
Subsectors as determined by the Department of Commerce
(see 19.201(b)), and to the extent authorized by law. Two
mechanisms are addressed in this subpart—

(8 Anevaluation factor or subfactor for the participation
of SDB concerns in performance of the contract; and

(b) An incentive subcontracting program for SDB con-
cerns.
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19.1202 Evaluation factor or subfactor.

19.1202-1 General.

The extent of participation of SDB concerns in perfor-
mance of the contract, in the NAICS Industry Subsector as
determined by the Department of Commerce, and to the
extent authorized by law, shall be evaluated consistent with
this section. Participation in performance of the contract
includes joint ventures, teaming arrangements, and subcon-
tracts. Credit under the evaluation factor or subfactor is not
available to SDB concerns that receive a price evaluation
adjustment under Subpart 19.11. If an SDB concern waives
the price evaluation adjustment at Subpart 19.11, participa-
tion in performance of that contract includes the work
expected to be performed by the SDB concern at the prime
contract level.

19.1202-2 Applicability.

(a) Except as provided in paragraph (b) of this subsec-
tion, the extent of participation of SDB concerns in
performance of the contract in the authorized NAICS
Industry Subsector shall be evaluated in competitive, nego-
tiated acquisitions expected to exceed $500,000
($1,000,000 for construction).

(b) The extent of participation of SDB concerns in per-
formance of the contract in the authorized NAICS Industry
Subsector (see paragraph (a) of this subsection) shall not be
evaluated in—

(1) Small business set-asides (see Subpart 19.5) and
HUBZone set-asides (see Subpart 19.13);

(2) 8(a) acquisitions (see Subpart 19.8);

(3) Negotiated acquisitions where the lowest price
technically acceptable source selection process is used (see
15.101-2); or

(4) Contract actions that will be performed entirely
outside of any State, territory, or possession of the United
States, the District of Columbia, and the Commonwealth of
Puerto Rico.

19.1202-3 Considerations in developing an evaluation
factor or subfactor.

In developing an SDB participation evaluation factor or
subfactor for the solicitation, agencies may consider—

(@) The extent to which SDB concerns are specificaly
identified;

(b) The extent of commitment to use SDB concerns (for
exampl e, enforceable commitments are to be weighted more
heavily than non-enforceable ones);

(c) The complexity and variety of the work SDB con-
cerns are to perform;

(d) Therealism of the proposal;

19-40

(e) Past performance of offerorsin complying with sub-
contracting plan goals for SDB concerns and monetary
targets for SDB participation; and

(f) The extent of participation of SDB concernsin terms
of the value of the total acquisition.

19.1202-4 Procedures.

(8) The solicitation shall describe the SDB participation
evaluation factor or subfactor. The solicitation shall require
offerors to provide, with their offers, targets, expressed as
dollars and percentages of total contract value, in each of
the applicable, authorized NAICS Industry Subsector, and aI
total target for SDB participation by the contractor, includ-
ing joint venture partners, and team members, and a total
target for SDB participation by subcontractors. The solici-
tation shall require an SDB offeror that waives the SDB
price evaluation adjustment in the clause at 52.219-23,
Notice of Price Evaluation Adjustment for Small
Disadvantaged Business Concerns, to provide with its offer
atarget for the work that it intends to perform as the prime
contractor. The solicitation shall state that any targets will
be incorporated into and become part of any resulting con-
tract. Contractors with SDB participation targets shall be
required to report SDB participation.

(b) When an evaluation includes an SDB participation
evaluation factor or subfactor that considers the extent to
which SDB concerns are specifically identified, the SDB
concerns considered in the evaluation shall be listed in the
contract, and the contractor shall be required to notify the
contracting officer of any substitutions of firms that are not
SDB concerns.

19.1203 Incentive subcontracting with small
disadvantaged business concerns.

The contracting officer may encourage increased sub-
contracting opportunities in the NAICS Industry Subsector
as determined by the Department of Commerce for SDB
concerns in negotiated acquisitions by providing monetary
incentives (see the clause a 52.219-26, Small
Disadvantaged Business Participation Program—Incentive
Subcontracting, and 19.1204(c)). Monetary incentives shall
be based on actual achievement as compared to proposed
monetary targets for SDB subcontracting. The incentive
subcontracting program is separate and distinct from the
establishment, monitoring, and enforcement of SDB sub-
contracting goals in a subcontracting plan.

19.1204 Solicitation provisions and contract clauses.
(a) The contracting officer may insert a provision sub-

stantially the same as the provision at 52.219-24, Small

Disadvantaged Business Participation Program—T argets, in
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solicitations that consider the extent of participation of SDB
concerns in performance of the contract. The contracting
officer may vary the terms of this provision consistent with
the policiesin 19.1202-4.

(b) The contracting officer shall insert the clause at
52.219-25, Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting, in solicita-
tions and contracts that consider the extent of participation
of SDB concerns in performance of the contract.

(c) The contracting officer may, when contracting by
negotiation, insert in solicitations and contracts containing
the clause at 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and
Reporting, a clause substantially the same as the clause at
52.219-26, Small Disadvantaged Business Participation
Program—Incentive Subcontracting, when authorized (see
19.1203). The contracting officer may include an award fee
provision in lieu of the incentive; in such cases, however,
the contracting officer shall not use the clause at 52.219-26.

Subpart 19.13—Historically Under utilized
Business Zone (HUBZone) Program

19.1301 General.

(@ The Historically Underutilized Business Zone
(HUBZone) Act of 1997 (15 U.S.C. 631 note) created the
HUBZone Program (sometimes referred to as the
“HUBZone Empowerment Contracting Program™).

(b) The purpose of the HUBZone Program is to provide
Federal contracting assistance for qualified small business
concerns located in historically underutilized business
zones, in an effort to increase employment opportunities,
investment, and economic development in those areas.

19.1302 Applicability.

(a) Until September 30, 2000, the proceduresin this sub-
part apply only to acquisitions made by the following
Federal agencies:

(1) Department of Agriculture.

(2) Department of Defense.

(3) Department of Energy.

(4) Department of Health and Human Services.

(5) Department of Housing and Urban Devel opment.
(6) Department of Transportation.

(7) Department of Veterans Affairs.

(8) Environmental Protection Agency.

(9) General Services Administration.

(10) National Aeronautics and Space Administration.

(b) After September 30, 2000, the proceduresin this sub-
part will apply to all Federa agencies that employ one or
more contracting officers.

19.1303 Status asa qualified HUBZone small business
concern.

(a) Status as a qualified HUBZone small business con-
cern is determined by the Small Business Administration
(SBA) in accordance with 13 CFR part 126.

(b) If the SBA determines that a concern is a qualified
HUBZone small business concern, it will issue a certifica
tion to that effect and will add the concern to the List of
Qualified HUBZone Small Business Concerns on its
Internet website at http://www.sba.gov/hubzone. A firm on
the list is eligible for HUBZone program preferences with-
out regard to the place of performance. The concern must
appear on the list to be aHUBZone small business concern.

(c) A joint venture (see 19.101) may be considered a
HUBZone small businessif the business entity meets all the
criteriain 13 CFR 126.616.

(d) Except for construction or services, any HUBZone
small business concern (nonmanufacturer) proposing to fur-
nish aproduct that it did not itself manufacture must furnish
the product of a HUBZone small business concern manu-
facturer to receive a benefit under this subpart.

19.1304 Exclusions.

This subpart does not apply to—

(8 Requirements that can be satisfied through award
to—

(1) Federa Prison Industries, Inc. (see Subpart 8.6);
or

(2) Javits-Wagner-O'Day Act participating non-profit
agenciesfor the blind or severely disabled (see Subpart 8.7);

(b) Orders under indefinite delivery contracts (see
Subpart 16.5);

(c) Orders against Federal Supply Schedules (see
Subpart 8.4);

(d) Requirements currently being performed by an 8(a)
participant or requirements SBA has accepted for perfor-
mance under the authority of the 8(a) Program, unless SBA
has consented to release the requirements from the 8(a)
Program,

(e) Requirements that do not exceed the micro-purchase
threshold; or

(f) Requirements for commissary or exchange resale
items.

19.1305 HUBZone set-aside procedur es.

(a) A participating agency contracting officer shall set
aside acquisitions exceeding the simplified acquisition
threshold for competition restricted to HUBZone small
business concerns when the requirements of paragraph (b)
of this section can be satisfied. The contracting officer shall
consider HUBZone set-asides before considering HUBZone
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sole source awards (see 19.1306) or small business set- (2) The anticipated price of the contract, including
asides (see Subpart 19.5). options, will not exceed—

(b) To set aside an acquisition for competition restricted
to HUBZone small business concerns, the contracting offi-
cer must have a reasonable expectation that—

(1) Offers will be received from two or more
HUBZone small business concerns; and
(2) Award will be made at afair market price.

(c) A participating agency may set aside acquisitions
exceeding the micro-purchase threshold but not exceeding
the simplified acquisition threshold for competition
restricted to HUBZone small business concerns at the sole
discretion of the contracting officer, provided the require-
ments of paragraph (b) of this section can be satisfied.

(d) If the contracting officer receives only one acceptable
offer from a qualified HUBZone small business concern in
response to a set aside, the contracting officer should make
an award to that concern. If the contracting officer receives
no acceptable offers from HUBZone small business con-
cerns, the HUBZone set-aside shall be withdrawn and the
requirement, if still valid, set aside for small business con-
cerns, as appropriate (see Subpart 19.5).

(e) The procedures at 19.202-1 and, except for acquisi-
tions not exceeding the ssimplified acquisition threshold, at
19.402 apply to this section. When the SBA intends to
appeal a contracting officer's decision to reject a recom-
mendation of the SBAprocurement center representative to
set aside an acquisition for competition restricted to
HUBZone small business concerns, the SBA procurement
center representative shall notify the contracting officer, in
writing, of itsintent within 5 working days of receiving the
contracting officer's notice of rgjection. Upon receipt of
notice of SBA'sintent to appeal, the contracting officer shall
suspend action on the acquisition unless the head of the con-
tracting activity makes a written determination that urgent
and compelling circumstances, which significantly affect
the interests of the Government, exist. Within 15 working
days of SBA's notification to the contracting officer, SBA
shall file its formal appea with the head of the contracting
activity, or that agency may consider the appeal withdrawn.
The head of the contracting activity shall reply to SBA
within 15 working days of receiving the appeal. The deci-
sion of the head of the contracting activity shall be final.

19.1306 HUBZone sole source awar ds.

(a) A participating agency contracting officer may award
contracts to HUBZone small business concerns on a sole
source basis without considering small business set-asides
(see Subpart 19.5), provided—

(1) Only one HUBZone small business concern can
satisfy the requirement;
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(i) $5,000,000 for a requirement within the North
American Industry Classification System (NAICS) codes
for manufacturing; or

(i) $3,000,000 for a requirement within any other
NAICS code;

(3) The requirement is not currently being performed
by a non-HUBZone small business concern;

(4) The acquisition is greater than the simplified
acquisition threshold (see Part 13);

(5) The HUBZone small business concern has been
determined to be a responsible contractor with respect to
performance; and

(6) Award can be made at a fair and reasonable price.

(b) The SBA has the right to appeal the contracting offi-
cer's decision not to make a HUBZone sole source award.

19.1307 Price evaluation preference for HUBZone
small business concerns.

(a) The price evaluation preference for HUBZone small
business concerns shall be used in acquisitions conducted
using full and open competition. The preference shall not
be used—

(1) In acquisitions expected to be less than or equal to
the simplified acquisition threshold;

(2) Where priceis not a selection factor so that aprice
evaluation preference would not be considered (e.g.,
Architect/Engineer acquisitions);

(3) Where dl fair and reasonable offers are accepted
(e.g., the award of multiple award schedule contracts).

(b) The contracting officer shall give offers from
HUBZone small business concerns a price evaluation pref-
erence by adding a factor of 10 percent to all offers,
except—

(1) Offers from HUBZone small business concerns
that have not waived the evaluation preference;

(2) Otherwise successful offers from small business
concerns;

(3) Otherwise successful offers of eligible products
under the Trade Agreements Act when the acquisition
equals or exceeds the dollar threshold in 25.403; and

(4) Otherwise successful offers where application of
the factor would be inconsistent with a Memorandum of
Understanding or other international agreement with a for-
eign government (see agency supplement).

(c) The factor of 10 percent shall be applied on a line
item basis or to any group of items on which award may be
made. Other evaluation factors, such as transportation costs
or rent-free use of Government facilities, shall be added to
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19.1308

the offer to establish the base offer before adding the factor
of 10 percent.

(d) A concern that is both a HUBZone small business
concern and a small disadvantaged business concern shall
receive the benefit of both the HUBZone small business
price evaluation preference and the small disadvantaged
business price evaluation adjustment (see Subpart 19.11).
Each applicable price evaluation preference or adjustment
shall be calculated independently against an offeror's base
offer. Theseindividual preference and adjustment amounts
shall both be added to the base offer to arrive at the total
evaluated price for that offer.

19.1308 Contract clauses.

(a) The contracting officer shall insert the clause 52.219-
3, Notice of Total HUBZone Set-Aside, in solicitations and
contracts for acquisitions that are set aside for HUBZone
small business concerns under 19.1305 or 19.1306.

(b) The contracting officer shall insert the clause at FAR
52.219-4, Notice of Price Evaluation Preference for
HUBZone Small Business Concerns, in solicitations and
contracts for acquisitions conducted using full and open
competition. The clause shall not be used in acquisitions
that do not exceed the simplified acquisition threshold.
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23.902

product descriptions authorizing material substitutions,
extensions of shelf-life, and process improvements.
(7) Consider the use of biobased products.

23.704 Application to Government-owned or -leased
facilities.

Executive Order 13101, Section 701, requires that con-
tracts for contractor operation of a Government-owned or
-leased facility and contracts for support services at a
Government-owned or -operated facility include provisions
that obligate the contractor to comply with the requirements
of the order. Compliance includes developing programs to
promote and implement cost-effective waste reduction and
affirmative procurement programs required by 42 U.S.C.
6962 for al products designated in EPA's Comprehensive
Procurement Guideline (40 CFR part 247).

23.705 Contract clause.

Insert the clause at 52.223-10, Waste Reduction
Program, in all solicitations and contracts for contractor
operation of Government-owned or -leased facilities and all
solicitations and contracts for support services at
Government-owned or -operated facilities.

Subpart 23.8—0zone-Depleting Substances

23.800 Scope of subpart.

This subpart sets forth policies and procedures for the
acquisition of itemswhich contain, use, or are manufactured
with ozone-depleting substances.

23.801 Authorities.

(a) Title VI of the Clean Air Act (42 U.S.C. 7671, et
seq.).

(b) Executive Order 12843, April 21, 1993.

(c) Environmental Protection Agency (EPA) regulations,
Protection of Stratospheric Ozone (40 CFR Part 82).

23.802 Definition.

“Ozone-depleting substance” means—

(a) Any substance designated as Class | by EFA (40 CFR
Part 82), including but not limited to chlorofluorocarbons,
halons, carbon tetrachloride, and methyl chloroform; or

(b) Any substance designated as Class Il by EPA (40
CFR Part 82), including but not limited to hydrochlorofluo-
rocarbons.

23.803 Padlicy.
(@) It is the policy of the Federa Government that
Federal agencies—

(1) Implement cost-effective programs to minimize
the procurement of materials and substances that contribute
to the depletion of stratospheric ozone; and

(2) Give preference to the procurement of alternative
chemicals, products, and manufacturing processes that
reduce overall risks to human health and the environment
by lessening the depletion of ozone in the upper atmos-
phere.

(b) In preparing specifications and purchase descriptions,
and in the acquisition of supplies and services, agencies
shall ensure that acquisitions—

(1) Comply with the requirements of Title VI of the
Clean Air Act, Executive Order 12843, and 40 CFR
82.84(a)(2), (3), (4), and (5); and

(2) Substitute safe alternatives to ozone-depleting
substances, asidentified under 42 U.S.C. 7671k, to the max-
imum extent practicable, as provided in 40 CFR
82.84(a)(1), except in the case of Class | substances being
used for specified essential uses, asidentified under 40 CFR
82.4(r).

23.804 Contract clauses.

Except for contracts to be performed outside the United
States, its possessions, and Puerto Rico, the contracting offi-
cer shall insert the clause at:

(a) 52.223-11, Ozone-Depleting Substances, in solicita-
tions and contracts for ozone-depleting substances or for
supplies that may contain or be manufactured with ozone-
depleting substances.

(b) 52.223-12, Refrigeration Equipment and Air
Conditioners, in solicitations and contracts for services
when the contract includes the maintenance, repair, or dis-
posal of any equipment or appliance using ozone-depleting
substances as a refrigerant, such as air conditioners, includ-
ing motor vehicles, refrigerators, chillers, or freezers.

Subpart 23.9—Toxic Chemical Release
Reporting

23.901 Purpose.

This subpart implements the requirements of Executive
Order (E.O.) 12969 of August 8, 1995, Federal Acquisition
and Community Right-To-Know. (See also EPA Notice,
“Guidance Implementing Executive Order 12969” (60 FR
50738, September 29, 1995).)

23902 General.

(8 The Emergency Planning and Community Right-to-
Know Act of 1986 (EPCRA) and the Pollution Prevention
Act of 1990 (PPA) established programs to protect public
health and the environment by providing the public with
important information on the toxic chemicals being released
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by manufacturing facilitiesinto the air, land, and water in its
communities.

(b) Under EPCRA section 313 (42 U.S.C. 11023), and
PPA section 6607 (42 U.S.C. 13106), the owner or operator
of certain manufacturing facilities is required to submit
annual reports on toxic chemical releases and waste man-
agement activities to the Environmental Protection Agency
(EPA) and the States.

23.903 Applicability.

(8 This subpart applies to all competitive contracts
expected to exceed $100,000 (including all options) and
competitive 8(a) contracts.

(b) This subpart does not apply to—

(1) Acquisitions of commercial items as defined in
Part 2; or

(2) Contractor facilities located outside the United
States. (The United States, as used in this subpart, includes
any State of the United States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam, American Samoa,
the United States Virgin Idands, the Northern Mariana
Islands, and any other territory or possession over which the
United States has jurisdiction.)

23.904 Definition.

“Toxic chemicals’ means reportable chemicals currently
listed and added pursuant to EPCRA sections 313(c), (d)
and (e), except for those chemicals deleted by EPA using the
statutory criteria of EPCRA, sections 313(d) and ().

23.905 Palicy.

(a) It is the policy of the Government to purchase sup-
plies and services that have been produced with a minimum
adverse impact on community health and the environment.

(b) Federal agencies, to the greatest extent practicable,
shall contract with companies that report in a public manner
on toxic chemicals released to the environment.

23.906 Requirements.

(a) E.O. 12969 requiresthat solicitationsfor competitive
contracts expected to exceed $100,000 (including &l
options) include, to the maximum extent practicable, as an
award eligibility criterion, a certification by the offeror that,
if awarded a contract, either—

(1) Astheowner or operator of facilitiesto beusedin
the performance of the contract that are subject to Form R
filing and reporting requirements, the offeror will file, and
will continue to file throughout the life of the contract, for
such facilities, the Toxic Chemical Release Inventory Form
(Form R) as described in EPCRA sections 313(a) and (g)
and PPA section 6607; or
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(2) Fecilities to be used in the performance of the
contract are exempt from Form R filing and reporting
requirements because the facilities—

(i) Do not manufacture, process, or otherwise use
any toxic chemicals listed under section 313(c) of EPCRA,
42 U.S.C. 11023(c);

(if) Do not have 10 or morefull-time employees as
specified in section 313(b)(1)(A) of EPCRA, 42 U.S.C.
11023(b)(1)(A);

(iii) Do not meet the reporting thresholds of toxic
chemicals established under section 313(f) of EPCRA, 42
U.S.C. 11023(f) (including the alternate thresholds at 40
CFR 372.27, provided an appropriate certification form has
been filed with EPA);

(iv) Do not fal within Standard Industrial
Classification Code (SIC) major groups 20 through 39 or
their corresponding North American Industry Classification
System (NAICS) sectors 31 through 33; or

(v) Arenot located within any State of the United
States, the District of Columbia, the Commonwealth of
Puerto Rico, Guam, American Samoa, the United States
Virgin Idands, the Northern Mariana Islands, or any other
territory or possession over which the United States has
jurisdiction.

(b) A determination that it is not practicable to include
the solicitation provision at 52.223-13, Certification of
Toxic Chemical Release Reporting, in asolicitation or class
of solicitations shall be approved by a procurement official
at alevel no lower than the head of the contracting activity.
Prior to making such a determination for a solicitation or
class of solicitations with an estimated value in excess of
$500,000 (including all options), the agency shall consult
with the Environmental Protection Agency, Director,
Environmental Assistance Division, Office of Pollution
Prevention and Toxic Substances (Mail Code 7408),
Washington, DC 20460.

(c) Award shall not be made to offerors who do not cer-
tify in accordance with paragraph (a) of this section when
the provision at 52.223-13, Certification of Toxic Chemical
Release Reporting, is included in the solicitation. If facili-
ties to be used by the offeror in the performance of the
contract are not subject to Form R filing and reporting
requirements and the offeror fails to check the appropriate
box(es) in 52.223-13, Certification of Toxic Chemica
Release Reporting, such failure shall be considered a minor
informality or irregularity.

(d) The contracting officer shall cooperate with EPA rep-
resentatives and provide such advice and assistance as may
be required to aid EPA in the performance of its responsi-
bilities under E.O. 129609.

(e) EPA, upon determining that a contractor is not filing
the necessary forms or is filing incomplete information,
may recommend to the head of the contracting activity that
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Percent decrease [Contracting Officer insert
percentage]
Thisincrease or decrease shall apply to X

(End of clause)

* Contracting Officer shall insert in the blank the designa
tion(s) to which the percentages apply, such as—
(1) Thetotal contract quantity;
(2) Item 1 only;
(3) Each quantity specified in the delivery schedule;
(4) The total item quantity for each destination;or
(5) Thetotd quantity of each item without regard to destination.

52.211-17 Delivery of Excess Quantities.
As prescribed in 11.703(b), insert the following clause:

DEeLIVERY OF ExcEss QUANTITIES (Sep 1989)

The Contractor is responsible for the delivery of each
item quantity within allowable variations, if any. If the
Contractor delivers and the Government receives quantities
of any item in excess of the quantity called for (after con-
sidering any alowable variation in quantity), such excess
guantities will be treated as being delivered for the conve-
nience of the Contractor. The Government may retain such
excess quantities up to $250 in value without compensating
the Contractor therefor, and the Contractor waives all right,
title, or interests therein. Quantities in excess of $250 will,
at the option of the Government, either be returned at the
Contractor’s expense or retained and paid for by the
Government at the contract unit price.

(End of clause)

52.211-18 Variation in Estimated Quantity.

Asprescribed in 11.703(c), insert the following clausein
solicitations and contracts when a fixed-price construction
contract is contemplated that authorizes a variation in the
estimated quantity of unit-priced items:

VARIATION IN ESTIMATED QUANTITY (APR 1984)

If the quantity of a unit-priced item in this contract is an
estimated quantity and the actual quantity of the unit-priced
item varies more than 15 percent above or below the esti-
mated quantity, an equitable adjustment in the contract price
shall be made upon demand of either party. The equitable
adjustment shall be based upon any increase or decrease in
costs due sol€ely to the variation above 115 percent or below
85 percent of the estimated quantity. If the quantity varia-
tion is such as to cause an increase in the time necessary for
completion, the Contractor may request, in writing, an
extension of time, to be received by the Contracting Officer
within 10 days from the beginning of the delay, or within
such further period as may be granted by the Contracting

Officer before the date of final settlement of the contract.
Upon the receipt of a written request for an extension, the
Contracting Officer shall ascertain the facts and make an
adjustment for extending the completion date as, in the
judgement of the Contracting Officer, isjustified.

(End of clause)

52.212-1 Instructionsto Offerors—Commercial Items.
As prescribed in 12.301(b)(1), insert the following
provision:

INSTRUCTIONS TO OFFERORS—COMMERCIAL ITEMS
(OcT 2000)

(@) North American Industry Classification System
(NAICS) code and small business size standard. The
NAICS code and small business size standard for this acqui-
sition appear in Block 10 of the solicitation cover sheet (SF
1449). However, the small business size standard for a con-
cern which submits an offer in its own name, but which
proposes to furnish an item which it did not itself manufac-
ture, is 500 employees.

(b) Submission of offers Submit signed and dated offers
to the office specified in this solicitation at or before the
exact time specified in this solicitation. Offers may be sub-
mitted on the SF 1449, |etterhead stationery, or as otherwise
specified in the solicitation. As a minimum, offers must
show—

(1) The solicitation number;

(2) Thetime specified in the solicitation for receipt of
offers;

(3) The name, address, and telephone number of the
offeror;

(4) A technical description of the items being offered
in sufficient detail to evaluate compliance with the require-
ments in the solicitation. This may include product
literature, or other documents, if necessary;

(5) Terms of any express warranty;

(6) Price and any discount terms;

(7) “Remit to” address, if different than mailing
address;

(8) A completed copy of the representations and cer-
tifications at FAR 52.212-3;

(9) Acknowledgment of Solicitation Amendments;

(10) Pest performance information, when included as
an evaluation factor, to include recent and relevant contracts
for the same or similar items and other references (includ-
ing contract numbers, points of contact with telephone
numbers and other relevant information); and

(11) If the offer is not submitted on the SF 1449,
include a statement specifying the extent of agreement with
all terms, conditions, and provisions included in the solici-
tation. Offersthat fail to furnish required representations or
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information, or reject the terms and conditions of the solic-
itation may be excluded from consideration.

(c) Period for acceptance of offers. The offeror agrees
to hold the pricesin its offer firm for 30 calendar days from
the date specified for receipt of offers, unless another time
period is specified in an addendum to the solicitation.

(d) Product samples When required by the solicitation,
product samples shall be submitted at or prior to the time spec-
ified for receipt of offers. Unless otherwise specified in this
solicitation, these samples shall be submitted at no expenseto
the Government, and returned at the sender's request and
expense, unless they are destroyed during preaward testing.

(e) Multiple offers. Offerors are encouraged to submit
multiple offers presenting alternative terms and conditions or
commercid itemsfor satisfying the requirements of this solic-
itation. Each offer submitted will be evaluated separately.

(f) Late submissions, modifications, revisions, and with -
drawals of offers. (1) Offerors are responsible for submitting
offers, and any modifications, revisions, or withdrawals, so as
to reach the Government office designated in the solicitation
by the time specified in the solicitation. |f no timeis speci-
fied in the solicitation, the time for receipt is 4:30 p.m., loca
time, for the designated Government office on the date that
offers or revisions are due.

(2)(i) Any offer, modification, revision, or withdrawal
of an offer received at the Government office designated in
the solicitation after the exact time specified for receipt of
offers is “late” and will not be considered unless it is
received before award is made, the Contracting Officer
determines that accepting the late offer would not unduly
delay the acquisition; and—

(A) If it was transmitted through an electronic
commerce method authorized by the solicitation, it was
received at theinitial point of entry to the Government infra-
structure not later than 5:00 p.m. one working day prior to the
date specified for receipt of offers; or

(B) Thereis acceptable evidence to establish that
it was received a the Government installation designated for
receipt of offers and was under the Government’s control
prior to the time set for receipt of offers; or

(C) If thissolicitation is a request for proposals,
it was the only proposal received.

(ii) However, alate modification of an otherwise
successful offer, that makes its terms more favorable to the
Government, will be considered at any timeit isreceived and
may be accepted.

(3) Acceptable evidence to establish the time of receipt
at the Government installation includes the time/date stamp
of that installation on the offer wrapper, other documentary
evidence of receipt maintained by the instalation, or ord tes-
timony or statements of Government personnel.

(4) If an emergency or unanticipated event interrupts
normal Government processes so that offers cannot be
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received at the Government office designated for receipt of
offers by the exact time specified in the solicitation, and
urgent Government requirements preclude amendment of
the solicitation or other notice of an extension of the closing
date, the time specified for receipt of offers will be deemed
to be extended to the same time of day specified in the solic-
itation on the first work day on which norma Government
Pprocesses resume.

(5) Offers may be withdrawn by written notice received
a any time before the exact time set for receipt of offers. Oral
offers in response to oral solicitations may be withdrawn
oraly. If the solicitation authorizes facsimile offers, offers
may be withdrawn viafacsimile received at any time before
the exact time set for receipt of offers, subject to the condi-
tions specified in the solicitation concerning facsimile offers.
An offer may be withdrawn in person by an offeror or its
authorized representative if, before the exact time set for
receipt of offers, the identity of the person requesting with-
drawal is established and the person signs a receipt for the
offer.

(g) Contract award (hot applicable to Invitation for Bids).
The Government intends to evaluate offers and award a con-
tract without discussions with offerors. Therefore, the
offeror'sinitial offer should contain the offeror's best terms
from a price and technical standpoint. However, the
Government reserves theright to conduct discussionsiif later
determined by the Contracting Officer to be necessary. The
Government may reject any or all offersif such actionisinthe
public interest; accept other than the lowest offer; and waive
informalities and minor irregularitiesin offers received.

(h) Multiple awards. The Government may accept any
item or group of items of an offer, unless the offeror quali-
fies the offer by specific limitations. Unless otherwise
provided in the Schedule, offers may not be submitted for
guantities less than those specified. The Government
reserves the right to make an award on any item for a quan-
tity less than the quantity offered, at the unit prices offered,
unless the offeror specifies otherwise in the offer.

(i) Availability of requirements documents cited in the
solicitation. (1)(i) The GSA Index of Federal
Specifications, Standards and Commercial Item
Descriptions, FPMR Part 101-29, and copies of specifica
tions, standards, and commercial item descriptions cited in
this solicitation may be obtained for a fee by submitting a
request to—

GSAFederal Supply Service Specifications Section
Suite 8100

470 East L’ Enfant Plaza, SW

Washington, DC 20407

Telephone (202) 619-8925
Facsimile (202) 619-8978.
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52.212-3

[Contracting Officer shall insert the significant evaluation
factors, such as (i) technical capability of the item offered to
meet the Government requirement; (ii) price; (iii) past per -
formance (see FAR 15.304); (iv) small disadvantaged
business participation; and include them in the relative
order of importance of the evaluation factors, such as in
descending order of importance.]
Technical and past performance, when combined, are
[Contracting Officer state, in accordance with
FAR 15.304, the relative importance of all other evaluation
factors, when combined, when compared to price.](b)
Options. The Government will evaluate offers for award
purposes by adding the total price for all optionsto the total
price for the basic requirement. The Government may
determine that an offer is unacceptable if the option prices
are significantly unbalanced. Evaluation of options shall
not obligate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror
within the time for acceptance specified in the offer, shall
result in a binding contract without further action by either
party. Before the offer's specified expiration time, the
Government may accept an offer (or part of an offer),
whether or not there are negotiations after its receipt, unless
awritten notice of withdrawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following
provision:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
CoMMERCIAL ITEMS (OcT 2000)

(a) Definitions. Asused in this provision:

“Emerging small business” means a small business con-
cern whose size is no greater than 50 percent of the
numerical size standard for the NAICS code designated.

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
Government contracts, and qualified as a small business
under the criteriain 13 CFR part 121 and size standards in
this solicitation.

“Women-owned small business concern” means a small
business concern—

(1) Whichisat least 51 percent owned by one or more
women or, in the case of any publicly owned business, at

least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Women-owned business concern” means a concern
which is at least 51 percent owned by one or more women,
or in the case of any publicly owned business, at least 51
percent of its stock is owned by one or more women; and
whose management and daily business operations are con-
trolled by one or more women.

(b) Taxpayer Identification Number (TIN) (26 U.S.C.
6109, 31 U.SC. 7701). (Not applicable if the offeror is
required to provide this information to a central contractor
registration database to be eligible for award.)

(1) All offerors must submit the information required
in paragraphs (b)(3) through (b)(5) of this provision to com-
ply with debt collection requirements of 31 U.S.C. 7701(c)
and 3325(d), reporting requirements of 26 U.S.C. 6041,
6041A, and 6050M, and implementing regulations issued
by the Internal Revenue Service (IRS).

(2) The TIN may be used by the Government to col-
lect and report on any delinquent amounts arising out of the
offeror’s relationship with the Government (31 U.S.C.
7701(c)(3)). If the resulting contract is subject to the pay-
ment reporting requirements described in FAR 4.904, the
TIN provided hereunder may be matched with IRS records
to verify the accuracy of the offeror’sTIN.

(3) Taxpayer Identification Number (TIN).

O TIN: .
O TIN has been applied for.
O TIN is not required because:

O Offeror isanonresident alien, foreign cor-
poration, or foreign partnership that does not have income
effectively connected with the conduct of atrade or busi-
ness in the United States and does not have an office or
place of business or afiscal paying agent in the United
States;

O Offeror is an agency or instrumentality of a
foreign government;
O Offeror is an agency or instrumentality of the
Federal Government.
(4) Type of organization.
O Sole proprietorship;
O Partnership;
O Corporate entity (not tax-exempt);
O Corporate entity (tax-exempt);
O Government entity (Federal, State, or local);
O Foreign government;
O International organization per 26 CFR 1.6049-4;
O Other .
(5) Common parent.
O Offeror is not owned or controlled by acommon

parent;
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O Nameand TIN of common parent: gories (TICs) or four designated industry groups (DIGs).]
Name Offeror represents as follows:
TIN (A) Offeror's number of employees for the past

(c) Offerors must complete the following representations
when the resulting contract is to be performed inside the
United States, its territories or possessions, Puerto Rico, the
Trust Territory of the Pacific Islands, or the District of
Columbia. Check al that apply.

(1) Small business concern The offeror represents as
part of itsoffer that it O is, 0 isnot asmall business concern.

(2) Small disadvantaged business concern.
[Complete only if the offeror represented itself as a small
business concern in paragraph (c)(1) of thisprovision.] The
offeror represents, for general statistical purposes, that it O
is, O is not a small disadvantaged business concern as
defined in 13 CFR 124.1002.

(3) Women-owned small business concern. [Complete
only if the offeror represented itself asa small business con -
cern in paragraph (c)(1) of this provision.] The offeror
representsthat it O is, O isnot awomen-owned small busi -
ness concern.

NoTe: Complete paragraphs (c)(4) and (c)(5)
only if this solicitation is expected to exceed the sim-
plified acquisition threshold.

(4) Women-owned business concern (other than small
business concern). [Complete only if the offeror is a
women-owned business concern and did not represent itself
as a small business concern in paragraph (c)(1) of thispro -
vision.] The offeror representsthat it O is awomen-owned
business concern.

(5) Tie bid priority for labor surplusarea concerns. If
this is an invitation for bid, small business offerors may
identify the labor surplus areas in which coststo be incurred
on account of manufacturing or production (by offeror or
first-tier subcontractors) amount to more than 50 percent of
the contract price:

(6) Small Business Size for the Small Business
Competitiveness Demonstration Program and for the
Targeted Industry Categories under the Small Business
Competitiveness Demonstration Program. [Complete only
if the offeror has represented itself to be a small business
concern under the size standards for this solicitation.]

(i) [Complete only for solicitations indicated in an
addendum as being set-aside for emerging small businesses
in one of the four designated industry groups (DIGs).] The
offeror represents as part of its offer that it O is, 0 isnot an
emerging small business.

(i) [Complete only for solicitations indicated in an
addendum as being for one of the targeted industry cate -
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12 months (check the Employees column if size standard
stated in the solicitation is expressed in terms of number of
employees); or

(B) Offeror's average annual gross revenue for
the last 3 fiscal years (check the Average Annual Gross
Number of Revenues column if size standard stated in the
solicitation is expressed in terms of annual receipts).
(Check one of the following):

AVERAGE ANNUAL GROSS

NUMBER OF EMPLOYEES REVENUES

__ 50o0rfewer __ $1millionorless

__ 51—100 __ $1,000,001—$2 million
__101—250 __$2,000,001—%$3.5 million
251500 __ $3,500,001—3%$5 million
__ 501—750 __ $5,000,001—$10 million
__ 751—1,000 __ $10,000,001—$17 million
__ Over 1,000 __ Over $17 million

(7) [Complete only if the solicitation contains the
clause at FAR 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns,
or FAR 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and
Reporting, and the offeror desires a benefit based on its
disadvantaged status.]

(i) General. The offeror represents that either—
(A) It o is, O is not certified by the Small
Business Administration as a small disadvantaged business
concern and identified, on the date of this representation, as
a certified small disadvantaged business concern in the
database maintained by the Small Business Administration
(PRO-Net), and that no material change in disadvantaged
ownership and control has occurred since its certification,
and, where the concern is owned by one or more individu-
als claiming disadvantaged status, the net worth of each
individual upon whom the certification is based does not
exceed $750,000 after taking into account the applicable
exclusions set forth at 13 CFR 124.104(c)(2); or
(B) It O has, O has not submitted a completed
application to the Small Business Administration or a
Private Certifier to be certified as a small disadvantaged
business concern in accordance with 13 CFR 124, Subpart
B, and a decision on that application is pending, and that no
material changein disadvantaged ownership and control has
occurred since its application was submitted.
(if) O Joint Ventures under the Price Evaluation
Adjustment for Small Disadvantaged Business Concerns.
The offeror represents, as part of its offer, that it is a joint
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once, but the total extension of performance hereunder shall
not exceed 6 months. The Contracting Officer may exercise
the option by written notice to the Contractor within

[insert the period of time within which the Contracting
Officer may exercise the option].

(End of clause)

52.217-9 Option to Extend the Term of the Contract.
As prescribed in 17.208(g), insert a clause substantially
the same as the following:

OPTION TO EXTEND THE TERM OF THE CONTRACT (M AR 2000)

(8 The Government may extend the term of this con-
tract by written notice to the Contractor within
[insert the period of time within which the Contracting
Officer may exercise the option]; provided that the
Government gives the Contractor a preliminary written
notice of its intent to extend at least days [60 days
unless a different number of days is inserted] before the
contract expires. The preliminary notice does not commit
the Government to an extension.

(b) If the Government exercises this option, the extended
contract shall be considered to include this option clause.

(c) Thetotal duration of this contract, including the exer-
cise of any options under this clause, shall not exceed

(months)(years).

(End of clause)

52.218 [Reserved]

52.219-1 Small Business Program Representations.
Asprescribed in 19.307(a)(1), insert the following provi-
sion:

SMALL BusINESS PROGRAM REPRESENTATIONS (OcT 2000)

(&(1) The North American Industry Classification

System (NAICS) code for this acquisition is
[insert NAICS code].
(20 The small business size standard is

[insert size standard].

(3) The small business size standard for a concern
which submits an offer in its own name, other than on a.con-
struction or service contract, but which proposes to furnish
a product which it did not itself manufacture, is 500
employees.

(b) Representations. (1) The offeror represents as part of
itsoffer that it O is, O isnot asmall business concern.

(2) [Complete only if the offeror represented itself as
a small business concern in paragraph (b)(1) of this provi -
sion.] The offeror represents, for general statistical

purposes, that it O is, O is not, a small disadvantaged busi-
ness concern as defined in 13 CFR 124.1002.

(3) [Complete only if the offeror represented itself as
a small business concern in paragraph (b)(1) of this provi -
sion.] The offeror represents as part of its offer that it O is,
O isnot awomen-owned small business concern.

(c) Déefinitions.

“Small business concern,” as used in this provision,
means a concern, including its affiliates, that is indepen-
dently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts,
and qudified as a small business under the criteria in 13
CFR Part 121 and the size standard in paragraph (a) of this
provision.

“Women-owned small business concern,” asused in this
provision, means a small business concern—

(1) Whichisat least 51 percent owned by one or more
women or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

(d) Notice. (1) If this solicitation is for supplies and has
been set aside, in whole or in part, for small business con-
cerns, then the clause in this solicitation providing notice of
the set-aside contains restrictions on the source of the end
items to be furnished.

(2) Under 15 U.S.C. 645(d), any person who misrep-
resents a firm's status as a small, small disadvantaged, or
women-owned small business concern in order to obtain a
contract to be awarded under the preference programs
established pursuant to section 8(a), 8(d), 9, or 15 of the
Small Business Act or any other provision of Federal law
that specifically references section 8(d) for a definition of
program eligibility, shall—

(i) Be punished by imposition of fine, imprison-
ment, or both;

(ii) Be subject to administrative remedies, includ-
ing suspension and debarment; and

(iii) Be ineligible for participation in programs
conducted under the authority of the Act.

(End of provision)

Alternate | (Nov 1999). As prescribed in 19.307(38)(2),
add the following paragraph (b)(4) to the basic provision:
(4) [Complete only if offeror represented itself as a
small business concern in paragraph (b)(1) of this provi -
sion.] The offeror represents, as part of its offer, that—

(i) ItO is, 0 isnot aHUBZone small business con-
cern listed, on the date of this representation, on the List of
Qualified HUBZone Small Business Concerns maintained
by the Small Business Administration, and no material
change in ownership and control, principal office of owner-
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ship, or HUBZone employee percentage has occurred since
it was certified by the Small Business Administration in
accordance with 13 CFR Part 126; and

(ii) It O is, O is not ajoint venture that complies
with the regquirements of 13 CFR Part 126, and the repre-
sentation in paragraph (b)(4)(i) of this provision is accurate
for the HUBZone small business concern or concerns that
are participating in the joint venture. [The offeror shall
enter the name or names of the HUBZone small business
concern or concerns that are participating in the joint ven -
ture: ] Each HUBZone
small business concern participating in the joint venture
shall submit a separate signed copy of the HUBZone repre-
sentation.

Alternate Il (Nov 1999). As prescribed in 19.307(a)(3),
add the following paragraph (b)(5) to the basic provision:
(5) [Complete if offeror represented itself as disad -

vantaged in paragraph (b)(2) of thisprovision.] The offeror
shall check the category in which its ownership falls:

Black American.

Hispanic American.

Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).
Asian-Pacific American (persons with origins
from Burma, Thailand, Maaysia, Indonesia, Singapore,
Brunei, Japan, China, Tawan, Laos, Cambodia
(Kampuchea), Vietnam, Korea, The Philippines, U.S. Trust
Territory of the Pacific Islands (Republic of Paau),
Republic of the Marshall Islands, Federated States of
Micronesia, the Commonwealth of the Northern Mariana
Islands, Guam, Samoa, Macao, Hong Kong, Fiji, Tonga,
Kiribati, Tuvalu, or Nauru).

Subcontinent Asian (Asian-Indian) American
(persons with origins from India, Pakistan, Bangladesh, Sri
Lanka, Bhutan, the Maldives Islands, or Nepal).

Individual/concern, other than one of the pre-
ceding.

52.219-2 Equal Low Bids.
As prescribed in 19.307(c), insert the following provi-
sion:

EqQuAL Low Bips (OcTt 1995)

(a) This provision applies to small business concerns
only.

(b) The bidder's status as alabor surplus area (L SA) con-
cern may affect entitlement to award in case of tie bids. |If
the bidder wishes to be considered for this priority, the bid-
der must identify, in the following space, the LSAin which
the costs to be incurred on account of manufacturing or pro-
duction (by the bidder or the first-tier subcontractors)
amount to more than 50 percent of the contract price.
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(c) Failure to identify the labor surplus areas as specified
in paragraph (b) of this provision will preclude the bidder
from receiving priority consideration. If the bidder is
awarded a contract as a result of receiving priority consid-
eration under this provision and would not have otherwise
received award, the bidder shall perform the contract or
cause the contract to be performed in accordance with the
obligations of an LSAconcern.

(End of provision)

52.219-3 Notice of Total HUBZone Set-Aside.
As prescribed in 19.1308(a), insert the following clause:

NoTice oF ToTAL HUBZONE SET-ASIDE  (JaN 1999)

(a) Definition. “HUBZone small business concern,” as
used in this clause, means a small business concern that
appears on the List of Qualified HUBZone Small Business

Concerns maintained by the Smal Business
Administration.
(b) General. (1) Offers are solicited only from

HUBZone small business concerns. Offers received from
concerns that are not HUBZone small business concerns
shall not be considered.

(2) Any award resulting from this solicitation will be
made to a HUBZone small business concern.

(c) Agreement. A HUBZone small business concern
agrees that in the performance of the contract, in the case of
acontract for—

(1) Services (except construction), at least 50 per-
cent of the cost of personnel for contract performance will
be spent for employees of the concern or employees of other
HUBZone small business concerns,

(2) Supplies (other than acquisition from a non-
manufacturer of the supplies), at least 50 percent of the cost
of manufacturing, excluding the cost of materials, will be
performed by the concern or other HUBZone small business
concerns;

(3) General construction, at least 15 percent of
the cost of the contract performance incurred for person-
nel will be spent on the concern's employees or the
employees of other HUBZone small business concerns;
or

(4) Construction by special trade contractors, at
least 25 percent of the cost of the contract performance
incurred for personnel will be spent on the concern's
employees or the employees of other HUBZone small busi -
Ness concerns.

(d) A HUBZone joint venture agrees that, in the perfor-
mance of the contract, the applicable percentage specified in



FAC 97-19 OCTOBER 1, 2000

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

52.219-9

(c) Agreement. For the set-aside portion of the acquisition,
asmall business concern submitting an offer in its own name
agreesto furnish, in performing the contract, only end items
manufactured or produced by small business concernsin the
United States. Theterm “United States’ includesitsterritories
and possessions, the Commonweslth of Puerto Rico, the trust
territory of the Pacific Islands, and the District of Columbia.
If this procurement is processed under simplified acquisition
procedures and the total amount of this contract does not
exceed $25,000, a small business concern may furnish the
product of any domestic firm. This paragraph does not apply
in connection with construction or service contracts.

(End of clause)

Alternate| (Oct 1995). When the acquisitionisfor a prod-
uct in aclassfor which the Small Business Administration has
determined that there are no small business manufacturers or
processors in the Federal market in accordance with 19.502-

2(c), delete paragraph (c).

52.219-8 Utilization of Small Business Concerns.
As prescribed in 19.708(a), insert the following clause:

UTILIZATION OF SMALL BusiNEss CONCERNS (OcT 1999)

(8) Itisthe policy of the United States that small business
concerns, HUBZone small business concerns, small business
concerns owned and controlled by socially and economically
disadvantaged individuals, and small business concerns
owned and controlled by women shall have the maximum
practicable opportunity to participate in performing contracts
let by any Federal agency, including contracts and subcon-
tracts for subsystems, assemblies, components, and related
services for major systems. It is further the policy of the
United States that its prime contractors establish procedures to
ensure the timely payment of amounts due pursuant to the
terms of their subcontracts with small business concerns,
HUBZone small business concerns, small business concerns
owned and controlled by socialy and economically disadvan-
taged individuals, and small business concerns owned and
controlled by women.

(b) The Contractor hereby agreesto carry out thispolicy in
the awarding of subcontracts to the fullest extent consistent
with efficient contract performance. The Contractor further
agreesto cooperate in any studies or surveys as may be con-
ducted by the United States Small Business Administration or
the awarding agency of the United States as may be necessary
to determine the extent of the Contractor’s compliance with
this clause.

(c) Definitions. Asused in this contract—

(2) “Small business concern” meansasmall business as
defined pursuant to section 3 of the Small Business Act and
relevant regulations promulgated pursuant thereto.

(2) “HUBZone small business concern” means asmall
business concern that appears on the List of Qualified
HUBZone Small Business Concerns maintained by the Small
Business Administration.

(3) “Small business concern owned and controlled by
socialy and economically disadvantaged individuals’” and
“small disadvantaged business concern” mean asmall busi-
ness concern that represents, as part of its offer that—

(i) It has received certification as a small disad-
vantaged business concern consistent with 13 CFR 124,
Subpart B;

(it) No material change in disadvantaged owner-
ship and control has occurred since its certification;

(iii) Where the concern is owned by one or more
individuals, the net worth of each individual upon whom the
certification is based does not exceed $750,000 after taking
into account the applicable exclusions set forth at 13 CFR
124.104(c)(2); and

(iv) Itisidentified, on the date of its representation,
as a certified small disadvantaged business in the database
maintained by the Small Business Administration (PRO-Net).

(4) “ Small business concern owned and controlled by
women” means a small business concern—

(i) Which is at least 51 percent owned by one or
more women, or, in the case of any publicly owned business,
at least 51 percent of the stock of which is owned by one or
more women; and

(ii) Whose management and daily business opera-
tions are controlled by one or more women.

(d) Contractors acting in good faith may rely on written
representations by their subcontractors regarding their status
asasmall business concern, a HUBZone small business con-
cern, a small business concern owned and controlled by
socialy and economicaly disadvantaged individuals, or a
small business concern owned and controlled by women.

(End of clause)

52.219-9 Small Business Subcontracting Plan.
As prescribed in 19.708(b), insert the following clause:

SMALL BUSINESS SUBCONTRACTING PLAN (OcT 2000) |

(8 Thisclause does not apply to small business concerns.

(b) Definitions. Asused in this clause—

“Commercial item” means a product or service that satis-
fies the definition of commercial item in section 2.101 of the
Federal Acquisition Regulation.

“Commercia plan” means a subcontracting plan (includ-
ing goals) that coversthe offeror’ sfiscal year and that applies
to the entire production of commercia items sold by either the
entire company or a portion thereof (e.g., division, plant, or
product line).
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“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option peri-
ods), applies to a specific contract, and has goals that are
based on the offeror’s planned subcontracting in support of
the specific contract, except that indirect costs incurred for
common or joint purposes may be allocated on a prorated
basisto the contract.

“Magter plan” means a subcontracting plan that contains all
the required elements of an individual contract plan, except
goals, and may be incorporated into individua contract plans,
provided the master plan has been approved.

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into by
aFedera Government prime Contractor or subcontractor call-
ing for supplies or services required for performance of the
contract or subcontract.

(c) The of feror, upon request by the Contracting Officer,
shall submit and negotiate a subcontracting plan, where
applicable, that separately addresses subcontracting with
small business, HUBZone small business concerns, small dis-
advantaged business, and women-owned small business
concerns. If the offeror is submitting an individual contract
plan, the plan must separately address subcontracting with
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns,
with a separate part for the basic contract and separate parts
for each option (if any). The plan shall beincluded in and
made a part of the resultant contract. The subcontracting plan
shall be negotiated within the time specified by the
Contracting Officer. Failure to submit and negotiate the sub-
contracting plan shall make the offeror ineligible for award of
acontract.

(d) The offeror's subcontracting plan shall include the
following:

(1) Goals, expressed in terms of percentages of total
planned subcontracting dollars, for the use of small business,
HUBZone small business, small disadvantaged business, and
women-owned small business concerns as subcontractors.
The offeror shall include all subcontracts that contribute to
contract performance, and may include a proportionate share
of products and servicesthat are normally alocated asindirect
costs.

(2) Astatement of —

(i) Total dollars planned to be subcontracted for an
individual contract plan; or the offeror’ stotal projected sales,
expressed in dollars, and the total value of projected subcon-
tracts to support the sales for acommercial plan;

(i) Total dollars planned to be subcontracted to small
business concerns;

(iii) Totd dollars planned to be subcontracted to
HUBZone smdl business concerns;

(iv) Totd dollars planned to be subcontracted to
small disadvantaged business concerns; and
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(v) Totd dollars planned to be subcontracted to
women-owned small business concerns.

(3) A description of the principal types of suppliesand
servicesto be subcontracted, and an identification of the types
planned for subcontracting to—

(i) Small business concerns,

(i) HUBZone small business concerns;

(iii) Small disadvantaged business concerns; and
(iv) Women-owned small business concerns.

(4) Adescription of the method used to devel op the sub-
contracting goalsin paragraph (d)(2) of this clause.

(5) A description of the method used to identify poten-
tial sources for solicitation purposes (e.g., existing company
source lists, the Procurement Marketing and Access Network
(PRO-Net) of the Small Business Administration (SBA), the
National Minority Purchasing Council Vendor Information
Service, the Research and Information Division of the
Minority Business Development Agency in the Department of
Commerce, or small, HUBZone, small disadvantaged, and
women-owned small business trade associations). Afirm may
rely on the information contained in PRO-Net as an accurate
representation of a concern’s size and ownership characteris-
ticsfor the purposes of maintaining asmall, HUBZone, small
disadvantaged and women-owned small business source list.
Use of PRO-Net asits source list does not relieve afirm of its
responsibilities (e.g., outreach, assistance, counseling, or pub-
licizing subcontracting opportunities) in this clause.

(6) Astatement as to whether or not the offeror included
indirect costs in establishing subcontracting goals, and a
description of the method used to determine the proportionate
share of indirect costs to be incurred with—

(i) Small business concerns;

(if) HUBZone small business concerns;

(iii) Small disadvantaged business concerns; and
(iv) Women-owned small business concerns.

(7) The name of the individua employed by the offeror
who will administer the offeror's subcontracting program, and
adescription of the duties of the individual.

(8) Adescription of the efforts the offeror will make to
assure that small business, HUBZone small business, small
disadvantaged business and women-owned small business
concerns have an equitable opportunity to compete for sub-
contracts.

(9) Assurances that the offeror will include the clause of
this contract entitled “ Utilization of Small Business Concerns’
in al subcontracts that offer further subcontracting opportuni-
ties, and that the offeror will require all subcontractors (except
small business concerns) that receive subcontractsin excess of
$500,000 ($1,000,000 for construction of any public facility)
to adopt a subcontracting plan that complies with the require-
ments of this clause.
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(iii) Records on each subcontract solicitation

resulting in an award of more than $100,000, indicating—

(A) Whether small business concerns were
solicited and, if not, why not;

(B) Whether HUBZone small business concerns
were solicited and, if not, why not;

(C) Whether small disadvantaged business con-
cerns were solicited and, if not, why not;

(D) Whether women-owned small business
concerns were solicited and, if not, why not; and

(E) If applicable, the reason award was not
made to a small business concern.

(iv) Records of any outreach efforts to contact—

(A) Trade associations,

(B) Business development organizations; and

(C) Conferences and trade fairs to locate small,
HUBZone small, small disadvantaged, and women-owned
small business sources.

(v) Records of internal guidance and encourage-
ment provided to buyers through—

(A) Workshops, seminars, training, etc.; and
(B) Monitoring performance to evaluate com-
pliance with the program’ s requirements.

(vi) On a contract-by-contract basis, records to
support award data submitted by the offeror to the
Government, including the name, address, and business size
of each subcontractor. Contractors having commercial
plans need not comply with this requirement.

(e) In order to effectively implement this plan to the
extent consistent with efficient contract performance, the
Contractor shall perform the following functions:

(1) Assist small business, HUBZone small business,
small disadvantaged business, and women-owned small
business concerns by arranging solicitations, time for the
preparation of bids, quantities, specifications, and delivery
schedules so as to facilitate the participation by such con-
cerns.  Where the Contractor's lists of potential small
business, HUBZone small business, small disadvantaged
business, and women-owned small business subcontractors
are excessively long, reasonable effort shall be madeto give
all such small business concerns an opportunity to compete
over aperiod of time.

(2) Provide adequate and timely consideration of the
potentiaities of small business, HUBZone small business,
small disadvantaged business, and women-owned small
business concernsin al "make-or-buy" decisions.

(3) Counsel and discuss subcontracting opportunities
with representatives of small business, HUBZone small
business, small disadvantaged business, and women-owned
small businessfirms.

(4) Provide notice to subcontractors concerning
penalties and remedies for misrepresentations of business
status as small, HUBZone small, small disadvantaged, or

women-owned small business for the purpose of obtaining
a subcontract that is to be included as part or al of a goa
contained in the Contractor's subcontracting plan.

(f) A master plan on a plant or division-wide basis that
contains al the elements required by paragraph (d) of this
clause, except goas, may be incorporated by reference as a
part of the subcontracting plan required of the offeror by
this clause; provided—

(1) The master plan has been approved,;

(2) The offeror ensures that the master plan is updated
as necessary and provides copies of the approved master
plan, including evidence of its approval, to the Contracting
Officer; and

(3) Goals and any deviations from the master plan
deemed necessary by the Contracting Officer to satisfy the
requirements of this contract are set forth in the individual
subcontracting plan.

(9) A commercia plan is the preferred type of subcon-
tracting plan for contractors furnishing commercia items.
The commercia plan shall relate to the offeror’s planned
subcontracting generally, for both commercial and
Government business, rather than solely to the Government
contract. Commercial plans are also preferred for subcon-
tractors that provide commercia items under a prime
contract, whether or not the prime contractor is supplying a
commercia item.

(h) Prior compliance of the offeror with other such sub-
contracting plans under previous contracts will be
considered by the Contracting Officer in determining the
responsibility of the offeror for award of the contract.

(i) Thefailure of the Contractor or subcontractor to com-
ply in good faith with—

(1) The clause of this contract entitled “ Utilization Of
Small Business Concerns;” or

(2) An approved plan required by this clause, shall be
amaterial breach of the contract.

(i) The Contractor shall submit the following reports:

(1) Sandard Form 294, Subcontracting Report for
Individual Contracts. This report shall be submitted to the
Contracting Officer semiannually and at contract completion.
The report covers subcontract award data related to this con-
tract. Thisreport isnot required for commercial plans.

(2) Standard Form 295, Summary Subcontract
Report. This report encompasses all of the contracts with
the awarding agency. It must be submitted semi-annually
for contracts with the Department of Defense and annually
for contracts with civilian agencies. If the reporting activ-
ity is covered by a commercia plan, the reporting activity
must report annually all subcontract awards under that plan.
All reports submitted at the close of each fiscal year (both
individual and commercial plans) shall include a breakout,
in the Contractor’s format, of subcontract awards, in whole
dollars, to small disadvantaged business concerns by North
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American Industry Classification System (NAICS) Industry
Subsector. For acommercia plan, the Contractor may obtain
from each of its subcontractors a predominant NAICS
Industry Subsector and report all awardsto that subcontractor
under its predominant NAICS Industry Subsector.

(End of clause)

Alternate | (Jan 1999). When contracting by sealed bid-
ding rather than by negotiation, substitute the following
paragraph (c) for paragraph (c) of the basic clause:

(c) The apparent low bidder, upon request by the
Contracting Officer, shall submit a subcontracting plan,
where applicable, that separately addresses subcontracting
with small business, HUBZone small business, small disad-
vantaged business, and women-owned small business
concerns. If the bidder is submitting an individual contract
plan, the plan must separately address subcontracting with
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns,
with a separate part for the basic contract and separate parts
for each option (if any). The plan shall be included in and
made a part of the resultant contract. The subcontracting
plan shall be submitted within the time specified by the
Contracting Officer. Failure to submit the subcontracting
plan shall make the bidder ineligible for the award of a con-
tract.

Alternate Il (Jan 1999). As prescribed in 19.708(b)(1),
substitute the following paragraph (c) for paragraph (c) of
the basic clause:

(c) Proposals submitted in response to this solicita-
tion shall include a subcontracting plan that separately
addresses subcontracting with small business, HUBZone
small business, small disadvantaged business, and women-
owned small business concerns. If the offeror is submitting
anindividual contract plan, the plan must separately address
subcontracting with small business, HUBZone small busi-
ness, small disadvantaged business, and women-owned
small business concerns, with a separate part for the basic
contract and separate parts for each option (if any). The
plan shall be included in and made a part of the resultant
contract. The subcontracting plan shall be negotiated within
the time specified by the Contracting Officer. Failure to
submit and negotiate a subcontracting plan shall make the
offeror ineligible for award of a contract.

52.219-10 I ncentive Subcontracting Program.
As prescribed in 19.708(c)(1), insert the following
clause:

INCENTIVE SUBCONTRACTING PROGRAM (FEB 2000)
(a) Of the total dollars it plans to spend under subcon-

tracts, the Contractor has committed itself in its
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subcontracting plan to try to award certain percentages to
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns,
respectively.

(b) If the Contractor exceeds its subcontracting goals
for small business, HUBZone small business and women-
owned small business concerns in performing this
contract, it will receive [Contracting Officer
to insert the appropriate number between 0 and 10] per-
cent of the dollars in excess of each goal in the plan, unless
the Contracting Officer determines that the excess was not
due to the Contractor’s efforts (e.g., a subcontractor cost
overrun caused the actual subcontract amount to exceed
that estimated in the subcontracting plan, or the award of
subcontracts that had been planned but had not been dis-
closed in the subcontracting plan during contract
negotiations). Determinations made under this paragraph
are unilateral decisions made solely at the discretion of the
Government.

(c) If thisis a cost-plus-fixed-fee contract, the sum of the
fixed fee and the incentive fee earned under this contract
may not exceed the limitations in 15.404-4 of the Federal
Acquisition Regulation.

(End of clause)

52.219-11 Special 8(a) Contract Conditions.
Asprescribed in 19.811-3(a), insert the following clause:

SpeciaL 8(A) ConTRACT ConDITIONS (FEB 1990)

The Small Business Administration (SBA) agrees to the
following:

(a) To furnish the supplies or services set forth in this
contract according to the specifications and the terms and
conditions hereof by subcontracting with an eligible con-
cern pursuant to the provisions of section 8(a) of the Small
Business Act, as amended (15 U.S.C. 637(a)).

(b) That in the event SBA does not award a subcontract
for al or a part of the work hereunder, this contract may be
terminated either in whole or in part without cost to either
party.

(c) Except for novation agreements and advance pay-
ments, delegate to the [insert name of
contracting agency] the responsibility for administering the
subcontract to be awarded hereunder with complete author-
ity to take any action on behalf of the Government under the
terms and conditions of the subcontract; provided, however,
that the [insert name of contracting agency]
shall give advance notice to the SBAbefore it issues afinal
notice terminating the right of a subcontractor to proceed
with further performance, either in whole or in part, under
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(2) The Offeror is in conformance with the Business
Activity Targets set forth in its approved business plan or
any remedial action directed by the SBA.

(b) By submission of its offer, the Offeror represents that
it meets al of the criteria set forth in paragraph (a) of this
clause.

(c) Any award resulting from this solicitation will be
made to the Small Business Administration, which will sub-
contract performance to the successful 8(a) offeror selected
through the evaluation criteria set forth in this solicitation.

(d)(1) Agreement. A small business concern submitting
an offer inits own name agreesto furnish, in performing the
contract, only end items manufactured or produced by small
business concerns in the United States. The term “United
States” includes its territories and possessions, the
Commonwealth of Puerto Rico, the trust territory of the
Pacific Islands, and the District of Columbia. If this pro-
curement is processed under simplified acquisition
procedures and the total amount of this contract does not
exceed $25,000, a small business concern may furnish the
product of any domestic firm. This subparagraph does not
apply in connection with construction or service contracts.

(2) The [insert name of SBA's con -
tractor] will notify the [insert name of
contracting agency] Contracting Officer in writing immedi-
ately upon entering an agreement (either oral or written) to
transfer all or part of its stock or other ownership interest to
any other party.

(End of clause)

Alternate | (Nov 1989). If the competition is to be lim-
ited to 8(a) concerns within one or more specific SBA
regions or districts, add the following subparagraph (a)(4) to
paragraph (a) of the clause:

(4) The offeror's approved business plan is on thefile
and serviced by [Contracting Officer completes
by inserting the appropriate SBA District and/or Regional
Office(s) as identified by the SBA].

Alternate Il (Dec 1996). When the acquisition is for a
product in a class for which the Small Business
Administration has determined that there are no small busi-
ness manufacturers or processors in the Federal market in
accordance with 19.502-2(c), delete subparagraph (d)(1).

52.219-19 Small Business Concern Representation for
the Small Business Competitiveness Demonstration
Program.

As prescribed in 19.1007(a), insert the following provi-
sion:

SvALL BusiNESs CONCERN REPRESENTATION FOR THE
SMALL BusiNESs COMPETITIVENESS DEMONSTRATION
ProGRAM (OcT 2000)

(a) Definition. “Emerging small business’ asused in this
solicitation, means a small business concern whose sizeis no
greater than 50 percent of the numerical size standard applic-
able to the North American Industry Classification System
(NAICYS) code assigned to a contracting opportunity.

(b) [Complete only if the Offeror has represented itself
under the provision at 52.219-1 as a small business concern
under the size standards of thissolicitation.] The Offeror 0
is, O isnot an emerging small business.

(c) [ Complete only if the Offeror is a small business or
an emerging small business, indicating its size range.]
Offeror's number of employees for the past 12 months
[check this column if size standard stated in solicitation is
expressed in terms of number of employees or Offeror's
average annual gross revenue for the last 3 fiscal years
[check this column if size standard stated in solicitation is
expressed in terms of annual receipts]. [Check one of the
following.]

No. oF EMPLOYEES AvG. ANNUAL GROSS REVENUES

_____50o0rfewer ____ $1 million or less
51 -100 _ $1,000,001 - $2 million
_101-250 ____$2,000,001 - $3.5 million
_ 251-500 _ $3,500,001 - $5 million
___ 501-750 ___$5,000,001 - $10 million
_ 751-1,000 ___$10,000,001 - $17 million
__ Over 1,000 __ Over $17 million

(End of provision)

52.219-20 Notice of Emerging Small Business Set-
Aside.
As prescribed in 19.1007(b), insert the following provi-
sion:

NoOTICE OF EMERGING SMALL BUSINESS SET-ASIDE
(JaN 1991)

Offers or quotations under this acquisition are solicited
from emerging small business concerns only. Offers that
are not from an emerging small business shall not be con-
sidered and shall be rejected.

(End of provision)

52.219-21 Small Business Size Representation for
Targeted Industry Categories under the Small
Business Competitiveness Demonstration Program.
As prescribed in 19.1007(c), insert the following provi-

sion:

52-104.1
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SMALL BUSINESS SIZE REPRESENTATION FOR TARGETED
INDUSTRY CATEGORIES UNDER THE SMALL BUSINESS
CoMPETITIVENESS DEMONSTRATION PROGRAM (MAY 1999)

[Complete only if the Offeror has represented itself under
the provision at 52.219-1 as a small business concern under
the size standards of this solicitation.]

Offeror's number of employees for the past 12 months
[check this column if size standard stated in solicitation is
expressed in terms of number of employees] or Offeror's
average annual gross revenue for the last 3 fiscal years
[check this column if size standard stated in solicitation is
expressed in terms of annual receipts]. [Check one of the
following.]

No. oF EMPLOYEES AvG. ANNUAL GROss REVENUES

____ B0orfewer _ $lmillionorless
___51-100 ___ $1,000,001 - $2 million
__101-250 ___$2,000,001 - $3.5 million
____ 251-500 ___ $3,500,001 - $5 million
__ 501-750 ____ $5,000,001 - $10 million
_751-1,000 __ $10,000,001 - $17 million
___Over 1,000 _ Over $17 million

(End of provision)

52.219-22 Small Disadvantaged Business Status.
As prescribed in 19.307(b), insert the following provi-
sion:

|  SwALL DISADVANTAGED BusINESs StaTus (OcT 1999)

(a) General. This provision isused to assess an offeror’s
small disadvantaged business status for the purpose of
obtaining a benefit on this solicitation. Status as a small
business and status as a small disadvantaged business for
general statistical purposes is covered by the provision at
FAR 52.219-1, Small Business Program Representation.

(b) Representations. (1) General. The offeror repre-
sents, as part of its offer, that it isa small business under the
size standard applicable to this acquisition; and either—

O (i) It has received certification by the Small
Business Administration as a small disadvantaged business
concern consistent with 13 CFR 124, Subpart B; and

(A) No material change in disadvantaged
ownership and control has occurred since its certification;

(B) Where the concern is owned by one or
more disadvantaged individuals, the net worth of each indi-
vidual upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and
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(C) It isidentified, on the date of its represen-
tation, as acertified small disadvantaged business concernin
the database maintained by the Small BusinessAdministration
(PRO-Net); or

O (ii) It has submitted a completed application to the
Small Business Administration or a Private Certifier to be
certified as a small disadvantaged business concern in
accordance with 13 CFR 124, Subpart B, and a decision on
that application is pending, and that no material change in
disadvantaged ownership and control has occurred since its
application was submitted.

(2) O For Joint Ventures. The offeror represents, as
part of its offer, that it is ajoint venture that complies with
the requirements at 13 CFR 124.1002(f) and that the repre-
sentation in paragraph (b)(1) of this provision is accurate for
the small disadvantaged business concern that is participat-
ing in thejoint venture. [The offeror shall enter the name of
the small disadvantaged business concern that is partici -
pating in the joint venture; .]

(c) Penalties and Remedies. Anyone who misrepresents
any aspects of the disadvantaged status of a concern for the
purposes of securing a contract or subcontract shall—

(1) Be punished by imposition of a fine, imprison-
ment, or both;

(2) Be subject to administrative remedies, including
suspension and debarment; and

(3) Be indligible for participation in programs con-
ducted under the authority of the Small Business Act.

(End of provision)

Alternate | (Oct 1998). As prescribed in 19.307(b), add
the following paragraph (b)(3) to the basic provision:

(3) Address. The offeror represents that its address O
is, 0 isnot in aregion for which asmall disadvantaged busi-
ness procurement mechanism is authorized and its address has
not changed since its certification as a small disadvantaged
business concern or submission of its application for certifica-
tion. Thellist of authorized small disadvantaged business
procurement mechanisms and regions is posted at
http://www.arnet.gov/References/sdbadjustments.htm. The
offeror shall usethelist in effect on the date of this solicitation.
“Address,” asused in this provision, means the address of the
offeror aslisted on the Small BusinessAdministration’s regis-
ter of small disadvantaged business concerns or the address on
the completed application that the concern has submitted to
the Small Business Administration or a Private Certifier in
accordance with 13 CFR part 124, subpart B. For joint ven-
tures, “address’ refers to the address of the small
disadvantaged business concern that is participating in the
joint venture.



FAC 97-13 OCTOBER 1, 1999

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

52.219-23

52.219-23 Notice of Price Evaluation Adjustment for
Small Disadvantaged Business Concerns.
As prescribed in 19.1104, insert the following clause:

NoTICE OF PRICE EVALUATION ADJUSTMENT FOR SMALL
DisaDVANTAGED BusiNEss CoNCERNS (OcT 1999)

(a) Definitions. As used in this clause—

“Small disadvantaged business concern” means an
offeror that represents, as part of its offer, that it is a small
business under the size standard applicable to this acquisi-
tion; and either—

(2) It has received certification by the Small Business
Administration as a small disadvantaged business concern
consistent with 13 CFR part 124, subpart B; and

(i) No material changein disadvantaged ownership
and control has occurred since its certification;

(if) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(iii) It is identified, on the date of its representa-
tion, as a certified small disadvantaged business concern in
the database maintained by the Small Business
Administration (PRO-Net).

(2) It has submitted a completed application to the
Small Business Administration or a Private Certifier to be
certified as a small disadvantaged business concern in
accordance with 13 CFR part 124, subpart B, and adecision
on that application is pending, and that no material change
in disadvantaged ownership and control has occurred since
its application was submitted. In this case, in order to
receive the benefit of a price evaluation adjustment, an
offeror must receive certification as a small disadvantaged
business concern by the Small Business Administration
prior to contract award; or

(3) Is a joint venture as defined in 13 CFR
124.1002(f).

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense (DoD), the National Aeronautics and Space
Administration (NASA), and the Coast Guard, the term also
includes any nonprofit research ingtitution that was an inte-
gral part of such a college or university before November
14, 1986.

“Minority ingtitution” means an institution of higher
education meeting the reguirements of Section 1046(3) of
the Higher Education Act of 1965 (20 U.S.C. 1135d-5(3))
which, for purposes of this clause, includes a Hispanic-serv-
ing institution of higher education as defined in Section
316(b)(1) of the Act (20 U.S.C. 1059c(b)(1)).

“United States’ means the United States, its territories
and possessions, the Commonwealth of Puerto Rico, the
U.S. Trust Territory of the Pacific Islands, and the District
of Columbia

(b) Evaluation adjustment. (1) The Contracting Officer
will evaluate offers by adding afactor of __ [Contracting
Officer insert the percentage] percent to the price of all
offers, except—

(i) Offersfrom small disadvantaged business con-
cerns that have not waived the adjustment;

(if) An otherwise successful offer of eligible prod-
ucts under the Trade Agreements Act when the dollar
threshold for application of the Act is equaled or exceeded
(see section 25.402 of the Federal Acquisition Regulation
(FAR));

(iii) An otherwise successful offer where applica-
tion of the factor would be inconsistent with a
Memorandum of Understanding or other international
agreement with a foreign government;

(iv) For DoD, NASA, and Coast Guard acquisi-
tions, an otherwise successful offer from ahistorically black
college or university or minority ingtitution; and

(v) For DoD acquisitions, an otherwise successful
offer of quaifying country end products (see sections
225.000-70 and 252.225-7001 of the Defense FAR
Supplement).

(2) The Contracting Officer will apply the factor to a
line item or a group of line items on which award may be
made. The Contracting Officer will apply other evaluation
factors described in the solicitation before application of the
factor. The factor may not be applied if using the adjust-
ment would cause the contract award to be made at a price
that exceeds the fair market price by more than the factor in
paragraph (b)(1) of this clause.

(c) Waiver of evaluation adjustment. A small disadvan-
taged business concern may elect to waive the adjustment,
in which case the factor will be added to its offer for evalu-
ation purposes. The agreements in paragraph (d) of this
clause do not apply to offers that waive the adjustment.

Offeror elects to waive the adjustment.

(d) Agreements. (1) A small disadvantaged business con-
cern, that did not waive the adjustment, agrees that in
performance of the contract, in the case of a contract for—

(i) Services, except construction, at least 50 per-
cent of the cost of personnel for contract performance will
be spent for employees of the concern;

(if) Supplies (other than procurement from a non-
manufacturer of such supplies), at least 50 percent of the
cost of manufacturing, excluding the cost of materials, will
be performed by the concern;

(iii) General construction, at least 15 percent of
the cost of the contract, excluding the cost of materials, will
be performed by employees of the concern; or
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(iv) Construction by specia trade contractors, at
least 25 percent of the cost of the contract, excluding the
cost of materials, will be performed by employees of the
concern.

(2) A small disadvantaged business concern submit-
ting an offer in its own name agreesto furnish in performing
this contract only end items manufactured or produced by
small disadvantaged business concernsin the United States.
This paragraph does not apply in connection with construc-
tion or service contracts.

(End of clause)

Alternate | (Oct 1998). As prescribed in 19.1104, sub-
stitute the following paragraph (d)(2) for paragraph (d)(2)
of the basic clause:

(2) A small disadvantaged business concern submit-
ting an offer in its own name agreesto furnish in performing
this contract only end items manufactured or produced by
small business concerns in the United States. This para
graph does not apply in connection with construction or
service contracts.

Alternate Il (Oct 1998) As prescribed in 19.1104, sub-
gtitute the following paragraph (b)(1)(i) for paragraph
(b)(1)(i) of the basic clause:

(i) Offers from small disadvantaged business con-
cerns, that have not waived the adjustment, whose address
isin aregion for which an evaluation adjustment is autho-
rized;

52.219-24 Small Disadvantaged Business Participation
Program—T ar gets.
As prescribed in 19.1204(a), insert a provision substan-
tially the same as the following:

SMALL DISADVANTAGED BUSINESS PARTICIRATION
PROGRAM—TARGETS (OcT 2000)

(a) This solicitation contains a source selection factor or
subfactor related to the participation of small disadvantaged
business (SDB) concerns in the contract. Credit under that
evaluation factor or subfactor is not available to an SDB
concern that qualifies for a price evaluation adjustment
under the clause at FAR 52.219-23, Notice of Price
Evaluation Adjustment for Small Disadvantaged Business
Concerns, unless the SDB concern specifically waives the
price evaluation adjustment.

(b) In order to receive credit under the source selection
factor or subfactor, the offeror must provide, with its offer,
targets, expressed as dollars and percentages of total con-
tract value, for SDB participation in any of the North
American Industry Classification System (NAICS) Industry
Subsectors as determined by the Department of Commerce.
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The targets may provide for participation by a prime con-
tractor, joint venture partner, teaming arrangement member,
or subcontractor; however, the targets for subcontractors
must be listed separately.

(End of provision)

52.219-25 Small Disadvantaged Business Participation
Program-Disadvantaged Status and Reporting.
As prescribed in 19.1204(b), insert the following clause:

SMALL DiSADVANTAGED BUSINESS PARTICIPATION PROGRAM—
DISADVANTAGED STATUSAND REPORTING (OcT 1999)

(a) Disadvantaged status for joint venture partners, team
members, and subcontractors. This clause addresses disad-
vantaged status for joint venture partners, teaming
arrangement members, and subcontractors and is applicable
if this contract contains small disadvantaged business (SDB)
participation targets. The Contractor shall obtain representa-
tions of small disadvantaged status from joint venture
partners, teaming arrangement members, and subcontractors
through use of a provision substantially the same as para-
graph (b)(1)(i) of the provision at FAR 52.219-22, Small
Disadvantaged Business Status. The Contractor shall con-
firm that a joint venture partner, team member, or
subcontractor representing itself as a small disadvantaged
business concern, isidentified as a certified small disadvan-
taged business in the database maintained by the Small
Business Administration (PRO-Net) or by contacting the
SBA’'s Office of Small Disadvantaged Business Certification
and Eligibility.

(b) Reporting requirement. If this contract contains SDB
participation targets, the Contractor shall report on the par-
ticipation of SDB concerns at contract completion, or as
otherwise provided in this contract. Reporting may be on
Optional Form 312, Small Disadvantaged Business
Participation Report, or in the Contractor’s own format pro-
viding the same information. This report is required for
each contract containing SDB participation targets. If this
contract contains an individual Small, Small Disadvantaged
and Women-Owned Small Business Subcontracting Plan,
reports may be submitted with the final Subcontracting
Report for Individual Contracts (Standard Form 294) at the
completion of the contract.

(End of clause)

52.219-26 Small Disadvantaged Business Participation
Program—I ncentive Subcontracting.
As prescribed in 19.1204(c), insert a clause substantially
the same as the following:
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SVALL DISADVANTAGED BUSINESS PARTICIRATION
| PROGRAM—INCENTIVE SUBCONTRACTING (OcT 2000)

(a) Of the total dollars it plans to spend under subcon-
tracts, the Contractor has committed itself in its offer to try
to award a certain amount to small disadvantaged business
concerns in the North American Industry Classification
System (NAICS) Industry Subsectors as determined by the
Department of Commerce.

(b) If the Contractor exceeds its total monetary target for
subcontracting to small disadvantaged business concernsin
| the authorized, NAICS Industry Subsectors, it will receive

[ Contracting Officer to insert the appro -
priate number between 0 and 10] percent of the dollarsin
excess of the monetary target, unless the Contracting

Officer determines that the excess was not due to the
Contractor’s efforts (e.g., a subcontractor cost overrun
caused the actual subcontract amount to exceed that esti-
mated in the offer, or the excess was caused by the award of
subcontracts that had been planned but had not been dis-
closed in the offer during contract negotiations).
Determinations made under this paragraph are unilateral
decisions made solely at the discretion of the Government.

(c) If thisis a cost-plus-fixed-fee contract, the sum of the
fixed fee and the incentive fee earned under this contract
may not exceed the limitationsin subsection 15.404-4 of the
Federal Acquisition Regulation.

(End of clause)

[The next pageis 52-105.]

52-104.5
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52.223-11 Ozone-Depleting Substances.
As prescribed in 23.804(a), insert the following clause:

OzOoNE-DEPLETING SUBSTANCES (JUN 1996)

(a) Definition. “Ozone-depleting substance”, as used
in this clause, means any substance designated as Class |
by the Environmental Protection Agency (EPA) (40 CFR
Part 82), including but not limited to chlorofluorocarbons,
halons, carbon tetrachloride, and methyl chloroform; or
any substance designated as Class |1 by EPA (40 CFR
Part 82), including but not limited to hydrochlorofluoro-
carbons.

(b) The Contractor shall l1abel products which contain or
are manufactured with ozone-depleting substances in the
manner and to the extent required by 42 U.S.C. 7671j (b),
(c), and (d) and 40 CFR Part 82, Subpart E, as follows:

WARNING

Contains (or manufactured with, if applicable)
* , asubstance(s) which harm(s) public health
and environment by destroying ozone in the upper
atmosphere.

* The Contractor shall insert the name of the substance(s).

(End of clause)

52.223-12 Refrigeration
Conditioners.
As prescribed in 23.804(b), insert the following clause:

Equipment and Air

REFRIGERATION EQUIPMENTAND AIR CONDITIONERS
(MAY 1995)

The Contractor shall comply with the applicable
requirements of Sections 608 and 609 of the Clean Air
Act (42 U.S.C. 7671g and 7671h) as each or both apply to
this contract.

(End of clause)

52.223-13  Certification of Toxic Chemical Release
Reporting.
As prescribed in 23.907(a), insert the following provision:

CERTIFICATION OF ToxIC CHEMICAL RELEASE REPORTING
(Oct 2000)

(8) Submission of this certification is a prerequisite for
making or entering into this contract imposed by Executive
Order 12969, August 8, 1995.

(b) By signing this offer, the offeror certifies that—

(1) Asthe owner or operator of facilities that will be
used in the performance of this contract that are subject to the

filing and reporting requirements described in section 313 of
the Emergency Planning and Community Right-to-Know Act
of 1986 (EPCRA) (42 U.S.C. 11023) and section 6607 of the
Pollution Prevention Act of 1990 (PPA) (42 U.S.C. 13106),
the offeror will file and continue to file for such facilities for
thelife of the contract the Toxic Chemical Release Inventory
Form (Form R) as described in sections 313(a) and (g) of
EPCRA and section 6607 of PPA; or

(2) None of its owned or operated facilities to be used
in the performance of this contract is subject to the Form R
filing and reporting requirements because each such facility
is exempt for at least one of the following reasons. [Check
each block that is applicable.]

O (i) The facility does not manufacture, process,
or otherwise use any toxic chemicals listed under section
313(c) of EPCRA, 42 U.S.C. 11023(c);

O (ii) Thefacility does not have 10 or more full-
time employees as specified in section 313(b)(1)(A) of
EPCRA, 42 U.S.C. 11023(b)(1)(A);

O (iii) The facility does not meet the reporting
thresholds of toxic chemicals established under section
313(f) of EPCRA, 42 U.S.C. 11023(f) (including the alter-
nate thresholds at 40 CFR 372.27, provided an appropriate
certification form has been filed with EPA);

O (iv) The facility does not fall within Standard
Industrial Classification Code (SIC) major groups 20
through 39 or their corresponding North American Industry
Classification System (NAICS) sectors 31 through 33; or

O (v) Thefacility is not located within any State
of the United States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam, American Samoa,
the United States Virgin Islands, the Northern Mariana
Islands, or any other territory or possession over which the
United States has jurisdiction.

(End of provision)

52.223-14 Toxic Chemical Release Reporting.
As prescribed in 23.907(b), insert the following clause:

Toxic CHEMICAL RELEASE REPORTING (OcT 2000) |

(a) Unless otherwise exempt, the Contractor, as owner or
operator of a facility used in the performance of this con-
tract, shall file by July 1 for the prior calendar year an
annual Toxic Chemical Release Inventory Form (Form R)
as described in sections 313(a) and (g) of the Emergency
Planning and Community Right-to-Know Act of 1986
(EPCRA) (42 U.S.C. 11023(a) and (g)), and section 6607 of
the Pollution Prevention Act of 1990 (PPA) (42 U.S.C.
13106). The Contractor shall file, for each facility subject
to the Form R filing and reporting requirements, the annual
Form R throughout the life of the contract.
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(b) A Contractor owned or operated facility used in the
performance of this contract is exempt from the requirement
to file an annual Form R if—

(1) Thefacility does not manufacture, process, or oth-
erwise use any toxic chemicals listed under section 313(c)
of EPCRA, 42 U.S.C. 11023(c);

(2) The facility does not have 10 or more full-time
employees as specified in section 313(b)(1)(A) of EPCRA,
42 U.S.C. 11023(b)(1)(A);

(3) Thefacility does not meet the reporting thresholds
of toxic chemicas established under section 313(f) of
EPCRA, 42 U.S.C. 11023(f) (including the alternate thresh-
oldsat 40 CFR 372.27, provided an appropriate certification
form has been filed with EPA);

(4 The facility does not fall within Standard
Industrial Classification Code (SIC) major groups 20
through 39 or their corresponding North American Industry
Classification System (NAICS) sectors 31 through 33; or

(5) The facility is not located within any State of the
United States, the District of Columbia, the Commonwealth
of Puerto Rico, Guam, American Samoa, the United States
Virgin Idlands, the Northern Mariana Islands, or any other
territory or possession over which the United States has
jurisdiction.

(c) If the Contractor has certified to an exemption in
accordance with one or more of the criteriain paragraph (b)
of this clause, and after award of the contract circumstances
change so that any of its owned or operated facilities used
in the performance of this contract is no longer exempt—

(1) The Contractor shall notify the Contracting
Officer; and

(2) The Contractor, as owner or operator of a facility
used in the performance of this contract that is no longer
exempt, shall—

(i) Submit a Toxic Chemical Release Inventory
Form (Form R) on or before July 1 for the prior calendar
year during which the facility becomes eligible; and

(i) Continue to file the annual Form R for the life
of the contract for such facility.

(d) The Contracting Officer may terminate this contract
or take other action as appropriate, if the Contractor fails to
comply accurately and fully with the EPCRAand PPA toxic
chemical release filing and reporting requirements.

(e) Except for acquisitions of commercia items as
defined in FAR Part 2, the Contractor shall—

(1) For competitive subcontracts expected to exceed
$100,000 (including all options), include a solicitation pro-
vision substantialy the same as the provision at FAR
52.223-13, Certification of Toxic Chemical Release
Reporting; and
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(2) Include in any resultant subcontract exceeding
$100,000 (including all options), the substance of this
clause, except this paragraph (e).

(End of clause)

52.224-1 Privacy Act Notification.

As prescribed in 24.104, insert the following clause in
solicitations and contracts, when the design, development,
or operation of a system of records on individuals is
required to accomplish an agency function:

Privacy Act NoTiFicATION (APR 1984)

The Contractor will be required to design, develop, or
operate a system of records on individuals, to accomplish an
agency function subject to the Privacy Act of 1974, Public
Law 93-579, December 31, 1974 (5 U.S.C. 552a) and
applicable agency regulations. Violation of the Act may
involve the imposition of criminal penalties.

(End of clause)

52.224-2 Privacy Act.

As prescribed in 24.104, insert the following clause in
solicitations and contracts, when the design, development,
or operation of a system of records on individuals is
required to accomplish an agency function:

Privacy Act (APR 1984)

(a) The Contractor agrees to—

(1) Comply with the Privacy Act of 1974 (the Act)
and the agency rules and regulations issued under the Act in
the design, development, or operation of any system of
records on individuals to accomplish an agency function
when the contract specifically identifies—

(i) The systems of records; and
(ii) The design, development, or operation work
that the contractor is to perform;

(2) Include the Privacy Act notification contained in
this contract in every solicitation and resulting subcontract
and in every subcontract awarded without a solicitation,
when the work statement in the proposed subcontract
requiresthe redesign, development, or operation of asystem
of records on individuals that is subject to the Act; and

(3) Include this clause, including this subparagraph
(3), in all subcontracts awarded under this contract which
requires the design, development, or operation of such a
system of records.

(b) In the event of violations of the Act, a civil action
may be brought against the agency involved when the vio-
lation concerns the design, development, or operation of a
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GPO, Washington, DC 20402. Standard and optional form-
snot available from the Superintendent of Documents may
be obtained from the prescribing agency.

(c) Agency forms may be obtained from the prescribing

agency.

53.108 Recommendations concerning forms.

Users of this regulation may recommend new forms or
the revision, elimination, or consolidation of the forms pre-
scribed or referenced in this regulation. Recommendations
from within an executive agency shall be submitted to the
cognizant council in accordance with agency procedures.
Recommendations from other than executive agencies
should be submitted directly to the FAR Secretariat.

53.109 Formsprescribed by other regulations.

Certain forms referred to in Subpart 53.2 are prescribed
in other regulations and are specified by the FAR for usein
acquisition. For each of these forms, the prescribing agency
is identified by means of a parenthetical notation after the
form number. For example, SF 1165, which is prescribed by
the General Accounting Office (GAOQ), is identified as SF
1165 (GAO).

53.110 Continuation sheets.

Except as may be otherwise indicated in the FAR, all
standard forms prescribed by the FAR may be continued on
(a) plain paper of similar specification, or (b) specially con-
structed continuation sheets (e.g., OF 336). Continuation
sheets shall be annotated in the upper right-hand corner with
the reference number of the document being continued and
the serial page number.

53.111 Contract clause.

Contracting officers shall insert the clause at 52.253-1,
Computer Generated Forms, in solicitations and contracts
that require the contractor to submit data on Standard or
Optional Forms prescribed by this regulation; and, unless
prohibited by agency regulations, forms prescribed by
agency supplements.

Subpart 53.2—Prescription of Forms

53.200 Scope of subpart.

This subpart prescribes standard forms and references
optional forms and agency-prescribed forms for use in
acquisition. Consistent with the approach used in Subpart
52.2, this subpart is arranged by subject matter, in the same
order as, and keyed to, the parts of the FAR in which the
form usage requirements are addressed. For example, forms
addressed in FAR Part 14, Sealed Bidding, aretreated in this
subpart in section 53.214, Sealed Bidding; forms addressed
in FAR Part 43, Contract Modifications, are treated in this

subpart in section 53.243, Contract modifications. The fol-
lowing exampleillustrates how the subjects are keyed to the
parts in which they are addressed:

53.243 Contract Modifications (SF 30).
—l__> SECTION (KEYED TO FAR PART
CONTAINING SUBJECT MATTER:
USAGE REQUIREMENTS FOR SF 30
ARE ADDRESSED IN PART 43,
CONTRACT MODIFICATIONS)

PART AND SUBPART (INVARIABLE)

53.201 Federal acquisition system.

53.201-1 Contracting authority and responsibilities
(SF 1402).
SF 1402 (10/83), Certificate of Appointment. SF 1402 is
prescribed for use in appointing contracting officers, as
specified in 1.603-3.

53.202 —53.203 [Reserved]
53.204 Administrative matters.

53.204-1 Safeguarding classified information within

industry (DD Form 254, DD Form 441).

The following forms, which are prescribed by the
Department of Defense, shall be used by agencies covered
by the Defense Industrial Security Program if contractor
access to classified information is required, as specified in
Subpart 4.4 and the clause at 52.204-2:

(@) DD Form 254 (Department of Defense (DOD)),
Contract Security Classification Specification. (See
4.403(c)(1).)

(b) DD Form 441 (DOD), Security Agreement. (See
paragraph (b) of the clause at 52.204-2.)

53.204-2 Contract reporting.

The following forms are prescribed for use by executive
agenciesin reporting contract actions, as specified in 4.602(c):

(@) SF 279 (Rev. 10/00), Federal Procurement Data |
System (FPDS)—Individual Contract Action Report. (See
4.602(c).)

(b) SF 281 (Rev. 10/00), Federal Procurement Data |
System (FPDS)—Summary Contract Action Report
($25,000 or Less). (See 4.602(c).)

53.205 Publicizing contract actions.
53.205-1 Paid advertisements.

SF 1449, prescribed in 53.212, shall be used to place
orders for paid advertisements as specified in 5.503.
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53.206 — 53.208 [Reserved]
53.209 Contractor qualifications.

53.209-1 Responsible prospective contractors.

Thefollowing forms are prescribed for use in conducting
preaward surveys of prospective contractors, as specified in
9.106-1, 9.106-2, and 9.106-4:

(a) SF 1403 (Rev. 9/88), Preaward Survey of Prospective
Contractor (General). SF 1403 is authorized for local
reproduction and a copy is furnished for this purposein Part
53 of the looseleaf edition of the FAR.

(b) SF 1404 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Technical. SF 1404 is authorized for local
reproduction and a copy is furnished for this purposein Part
53 of the looseleaf edition of the FAR.

(c) SF 1405 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Production. SF 1405 is authorized for local
reproduction and a copy is furnished for this purpose in Part
53 of the looseleaf edition of the FAR.

(d) SF 1406 (Rev. 11/97), Preaward Survey of
Prospective Contractor—Quality Assurance. SF 1406 is
authorized for local reproduction and a copy is furnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

(e) SF 1407 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Financial Capability. SF 1407 is authorized
for local reproduction and a copy is furnished for this pur-
pose in Part 53 of the looseleaf edition of the FAR.

(f) SF 1408 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Accounting System. SF 1408 is authorized for
local reproduction and a copy is furnished for this purpose
in Part 53 of the looseleaf edition of the FAR.

53.210—53.211 [Reserved)]

53.212 Acquisition of commercial items.

SF 1449 (10/95 Ed.), Solicitation/Contract/Order for
Commercial Items. SF 1449 is prescribed for use in solici-
tations and contracts for commercial items. Agencies may
prescribe additional detailed instructions for use of the
form.

53.213 Simplified acquisition procedures (SF's 18, 30,

44, 1165, 1449, and OF's 336, 347, and 348).

The following forms are prescribed as stated in this sec-
tion for use in simplified acquisition procedures, orders
under existing contracts or agreements, and orders from
required sources of supplies and services:

(@ SF 18 (Rev. 6/95), Request for Quotations, or SF
1449 (10/95 Ed.), Solicitation/Contract/Order for
Commercial Items. SF 18 is prescribed for use in obtaining
price, cost, delivery, and related information from suppliers

53-6 (FAC 97-19)

as specified in 13.307(b). SF 1449, as prescribed in 53.212,
or other agency forms/automated formats, may also be used
to obtain price, cost, delivery, and related information from
suppliers as specified in 13.307(b).

(b) SF 30 (Rev. 10/83), Amendment of Solicitation/
Moadification of Contract. SF 30, prescribed in 53.243, may
be used for modifying purchase orders, as specified in
13.307(c)(3).

(c) SF 44 (Rev. 10/83), Purchase Order Invoice Voucher.
SF 44 is prescribed for use in simplified acquisition proce-
dures, as specified in 13.306.

(d) SF 1165 (6/83 Ed.), Receipt for Cash-Subvoucher.
SF 1165 (GAO) may be used for imprest fund purchases, as
specified in 13.307(e).

(e) OF 336 (4/86 Ed.), Continuation Sheet. OF 336, pre-
scribed in 53.214(h), may be used as a continuation sheet in
solicitations, as specified in 13.307(c)(1).

(f) SF 1449, (10/95 Ed.) Solicitation/Contract/Order for
Commercial Items prescribed in 53.212, OF 347 (Rev.
6/95), Order for Supplies or Services, and OF 348 (10/83
Ed), Order for Supplies or Services—Schedule
Continuation. SF 1449, OF's 347 and 348 (or approved
agency formg/automated formats) may be used as follows:

(1) To accomplish acquisitions under simplified
acquisition procedures, as specified in 13.307.

(2) To establish blanket purchase agreements (BPA'S),
as specified in 13.303-2, and to make purchases under
BPA's, as specified in 13.303-5.

(3) To issue orders under basic ordering agreements,
as specified in 16.703(d)(2)(i).

(4) As otherwise specified in this chapter (e.g., see
5.503(a)(2), 8.405-2, 36.701(c), and 51.102(e)(3)(ii)).

53.214 Sealed bidding.

Thefollowing forms are prescribed for use in contracting
by sealed bidding (except for construction and architect-
engineer services):

(@) SF 26 (4/85), Award/Contract. SF 26 is prescribed
for use in awarding sealed bid contracts for supplies or ser-
vices in which bids were obtained on SF 33, Solicitation,
Offer and Award, as specified in 14.408-1(d)(1). Pending
issuance of a new edition of the form, the reference in
“block 1" should be amended to read “15 CFR 700".

(b) SF 30, Amendment of Solicitation/Modification of
Contract. SF 30, prescribed in 53.243, shall be used in
amending invitations for bids, as specified in 14.208(a).

(c) SF 33 (Rev. 9/97), Solicitation, Offer and Award. SF
33 isprescribed for usein soliciting bids for supplies or ser-
vices and for awarding the contracts that result from the
bids, as specified in 14.201-2(a)(1), unless award is accom-
plished by SF 26.
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(d) SF 1447 (5/88 Ed.), Solicitation/Contract. SF 1447
isprescribed for usein soliciting supplies or servicesand for
awarding contracts that result from the bids. 1t shall be used
when the simplified contract format is used (see 14.201-9)
and may be used in place of the SF 26 or SF 33 with other
solicitationsand awards. Agencies may prescribe additional
detailed instructions for use of the form.

(8 SF 129 (Rev. 12/96), Solicitation Mailing List
Application. SF 129 is prescribed for use in establishing
and maintaining lists of potential sources, as specified in
14.205-1(d).

(f) SF 1409 (Rev. 9/88), Abstract of Offers, and SF 1410
(9/88), Abstract of Offers—Continuation. SF 1409 and SF
1410 are prescribed for use in recording bids, as specified in
14.403(a).

(g) OF 17 (Rev. 12/93), Offer Label. OF 17 may be fur-
nished with each invitation for bids to facilitate
identification and handling of bids, as specified in
14.202-3(b).

(h) OF 336 (Rev. 3/86), Continuation Sheet. OF 336
may be used as a continuation sheet in solicitations, as spec-
ified in 14.201-2(b).

53.215 Contracting by negotiation.

53.215-1 Solicitation and receipt of proposals.

The following forms are prescribed, as stated in the fol-
lowing paragraphs, for use in contracting by negotiation
(except for construction, architect-engineer services, or
acquisitions made using simplified acquisition procedures):

() SF 26 (Rev. 4/85), Award/Contract. SF 26, prescribed
in 53.214(a), may be used in entering into negotiated con-
tracts in which the signature of both parties on a single
document is appropriate, as specified in 15.509(b).

(b) S 30 (Rev. 10/83), Amendment of
Solicitation/Modification of Contract. SF 30, prescribed in
53.243, may be used for amending requests for proposals
and for amending requests for information, as specified in
15.210(b).

(¢) SF 33 (Rev. 9/97), Solicitation, Offer and Award. SF
33, prescribed in 53.214(c), may be used in connection with
the solicitation and award of negotiated contracts. Award of
such contracts may be made by either OF 307, SF 33, or SF
26, as specified in 53.214(c) and 15.509.

(d) OF 17 (Rev. 12/93), Offer Label. OF 17 may be fur-
nished with each request for proposals to facilitate
identification and handling of proposals, as specified in
15.210(c).

(e) OF 307 (Rev. 9/97), Contract Award. OF 307 may be
used to award negotiated contracts as specified in 15.509(a).

(f) OF 308 (Rev. 9/97), Solicitation and Offer-Negotiated
Acquisition. OF 308 may be used to support solicitation of
negotiated contracts as specified in 15.210(a). Award of such
contracts may be made by OF 307, as specified in 15.509(a).

(g) OF 309 (Rev. 9/97), Amendment of Solicitation. OF
309 may be used to amend solicitations of negotiated con-
tracts, as specified in 15.210(b).

53.216 Typesof contracts.

53.216-1 Delivery orders and orders under basic

ordering agreements (OF 347).

OF 347, Order for Supplies or Services. OF 347, pre-
scribed in 53.213(f) (or an approved agency form), may be
used to place orders under indefinite delivery contracts and
basic ordering agreements, as specified in 16.703(d)(2)(i).

53.217—53.218 [Reserved]

53.219 Small business programs.

The following standard forms are prescribed for use in
reporting small, small disadvantaged and women-owned
small business subcontracting data, as specified in Part 19:

(@ SF 294 (Rev. 12/98) SQubcontracting Report for
Individual Contracts. (See 19.704(a)(10).) SF 294 is
authorized for local reproduction and a copy isfurnished for
this purpose in Part 53 of the loose-leaf edition of the FAR.

(b) SF 295 (Rev. 12/98), Summary Subcontract Report.
(See 19.704(a)(10).) SF 295 is authorized for local repro-
duction and a copy is furnished for this purpose in Part 53
of the loose-leaf edition of the FAR.

(c) OF 312 (10/00), Small Disadvantaged Business |
Participation Report. (See Subpart 19.12.)

53.220—53.221 [Reserved]

53.222 Application of labor laws to Government
acquisitions (SF's 99, 308, 1093, 1413, 1444, 1445,
1446, WH-347).

The following forms are prescribed as stated below, for
use in connection with the application of labor laws:

(8) [Reserved]

(b) SF 99 (DOL), Notice of Award of Contract.

(c) SF 308 (DOL) (5/85 Ed.), Regquest for Determination
and Response to Request. (See 22.404-3(a) and (b).)

(d S 1093 (GAO) (10/71 Ed.), Schedule of
Withholdings under the Davis-Bacon Act and/or the
Contract Work Hours and Safety Standards Act. (See
22.406-9(c)(1).)

(e) SF 1413 (Rev. 6/89), Statement and Acknowledgment.
SF 1413 is prescribed for use in obtaining contractor
acknowledgment of inclusion of required clauses in sub-
contracts, as specified in 22.406-5. Pending issuance of a
new edition of the form, the “prescribed by” reference at the
bottom right of the form is revised to read “53.222(e)".

(f) SF 1444 (10/87 Ed.), Request for Authorization of
Additional Classification and Rate. (See 22.406-3(a) and
22.1019.)
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(g) SF 1445 (Rev. 12/96), Labor Sandards Interview.
(See 22.406-7(b).)

(h) SF 1446 (10/87 Ed.), Labor Sandards Investigation
Summary Sheet. (See 22.406-8(d).)

(i) Form WH-347 (DOL), Payroll (For Contractor's
Optional Use). (See 22.406-6(a).)

53.223—53.227 [Reserved]

53.228 Bondsand insurance.

The following standard forms are prescribed for use for
bond and insurance requirements, as specified in Part 28:

(8 SF 24 (Rev. 10/98) Bid Bond. (See 28.106-1.) SF 24
is authorized for local reproduction and a copy is furnished
for this purpose in Part 53 of the looseleaf edition of the FAR.

(b) SF 25 (Rev. 5/96) Performance Bond. (See 28.106-
1(b).) SF 25isauthorized for local reproduction and a copy
is furnished for this purpose in Part 53 of the looseleaf edi-
tion of the FAR.

(c) SF 25-A (Rev. 10/98) Payment Bond. (See 28.106-
1(c).) SF 25-A is authorized for loca reproduction and a
copy isfurnished for this purposein Part 53 of the |loosel eaf
edition of the FAR.

(d SF 25-B (Rev. 10/83), Continuation Sheet (For
Standard Forms 24, 25, and 25-A). (See 28.106-1(c).)

(e) SF 28 (Rev. 6/96) Affidavit of Individual Surety. (See
28.106-1(e) and 28.203(b).) SF 28 is authorized for local
reproduction and acopy is furnished for this purposein Part
53 of the looseleaf edition of the FAR.

(f) S 34 (Rev. 1/90), Annual Bid Bond. (See
28.106-1(f).) SF 34 isauthorized for local reproduction and
acopy is furnished for this purpose in Part 53 of the loose-
leaf edition of the FAR.

(g) SF 35 (Rev. 1/90), Annual Performance Bond. (See
28.106-1.) SF 35 isauthorized for local reproduction and a
copy isfurnished for this purpose in Part 53 of the |oosel eaf
edition of the FAR.

(h) SF 273 (Rev. 10/98) Reinsurance Agreement for a
Miller Act Performance Bond. (See 28.106-1(h) and
28.202-1(a)(4).) SF 273 isauthorized for local reproduction
and a copy is furnished for this purpose in Part 53 of the
looseleaf edition of the FAR.

(i) SF 274 (Rev. 10/98) Reinsurance Agreement for a
Miller Act Payment Bond. (See 28.106-1(i) and 28.202-
1(a)(4).) SF 274 is authorized for local reproduction and a
copy is furnished for this purposein Part 53 of the loosel eaf
edition of the FAR.

(j) SF 275 (Rev. 10/98) Reinsurance Agreement in Favor
of the United Sates. (See 28.106-1(j) and 28.202-1(a)(4).)
SF 275 is authorized for local reproduction and a copy is
furnished for this purpose in Part 53 of the looseleaf edition
of the FAR.
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(k) SF 1414 (Rev. 10/93), Consent of Surety. SF 1414 s
authorized for local reproduction and a copy isfurnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

(I SF 1415 (Rev. 7/93), Consent of Surety and Increase
of Penalty. (See 28.106-1(l).) SF 1415 is authorized for
local reproduction and a copy is furnished for this purpose
in Part 53 of the looseleaf edition of the FAR.

(m) SF 1416 (Rev. 10/98) Payment Bond for Other than
Consgtruction Contracts. (See 28.106-1(m).) SF 1416 is
authorized for local reproduction and a copy is furnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

(n) SF 1418 (Rev. 2/99) Performance Bond For Other
Than Construction Contracts. (See 28.106-1(n).) SF 1418is
authorized for local reproduction and a copy is furnished for
this purposein Part 53 of the looseleaf edition of the FAR.

(0) OF 90 (Rev. 1/90), Release of Lien on Real Property.
(See 28.106-1(0) and 28.203-5(a).) OF 90 is authorized for
local reproduction and a copy is furnished for this purpose
in Part 53 of the looseleaf edition of the FAR.

(p) OF 91 (1/90 Ed.), Release of Personal Property from
Escrow. (See 28.106-1(p) and 28.203-5(a).) OF 91 is
authorized for local reproduction and acopy isfurnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

53.229 Taxes (SF's 1094, 1094-A).

SF 1094 (Rev. 12/96), U.S. Tax Exemption Form, and S
1094-A (Rev. 12/96), Tax Exemption Forms Accountability
Record. SF's 1094 and 1094-A are prescribed for use in
establishing exemption from State or local taxes, as speci-
fied in 29.302(b).

53.230—53.231 [Reserved]

53.232 Contract financing (SF 1443).

SF 1443 (10/82), Contractor's Request for Progress
Payment. SF 1443 is prescribed for use in obtaining contrac-
tors' requests for progress payments, as specified in 32.503-1.

53.233—52.234 [Reserved]

53.235 Research and development contracting (SF

298).

SF 298 (2/89), Report Documentation Page. SF 298 is
prescribed for use in submitting scientific and technical
reports to contracting officers and to technical information
libraries, as specified in 35.010.

53.236 Construction and ar chitect-engineer contracts.

53.236-1 Construction.

The following forms are prescribed, as stated below, for
use in contracting for construction, ateration, or repair, or
dismantling, demolition, or removal of improvements.
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[Insert SF 279, Federa Procurement Data ?stem (FPDYS) Individua Contract Action
Report (Front)]

[Reduce to Fit]

53-79



T. REPORTING AGENCY

CODE (FIPS 95)(4 Pos.)

FEDERAL PROCUREMENT DATA SYSTEM (FPDS)
INDIVIDUAL CONTRACT ACTION REPORT (ICAR)

2. CONTRACT NUMBER (Left justified with no special

characters) (15 Pos.)

INTERAGENCY REPORT CONTROL NUMBER

0206-GSA-QU

3. MODIFICATION NUMBER
(Left justified; cannot exceed 4
characters) (4 Pos.)

4. CONTRACTING OFFICE ORDER NUMBER (Left
justified; cannot exceed 15 characters) (15 Pos.)

5. CONTRACTING OFFICE CODE (5
alpha-numeric character code) (5 Pos.)

6. ACTION DATE (4 digit calendar year
and 2 digit month, e.g., 200012) (6 Pos.)

7. TYPE OF DATA ENTRY (7 Pos.)

8. REPORT PERIOD (4 digit fiscal year
and 1 digit quarter, e.g., 20001) (5

Pos.)

A. Original
B. Deleting
C. Correcting

9. KIND OF CONTRACT ACTION (1 Pos.)

Order/Modification Under Federal Schedule

Termination for Default

Termination for Convenience

Order Under Multiple Award Contract
Initial Load of Federal Schedule Contract

10. DOLL/
THIS ACTION (Right justified; round to nearest
(000); truncate; use lead zeros, e.g., $49,450 is
reported as 00000049) (8 Pos.)

ARS OBLIGATED OR DEOBLIGATED

A. Initial Letter Contract F. Order Under BOA
B. Definitive Contract Superseding Letter G.

Contract Contract
C. New Definitive Contract H. Modification
D. Purchase Orders/BPA Calls Using Simplified J.

Acquisition Procedures K.
E. Order Under Single Award Indefinite Delivery L.

Contract Z.

12. PRINCIPAL PRODUCT OR
11. TYPE OF OBLIGATION
(l POS) SERVICE CODE (FPDS Product Service
- Code Manual) (4 Pos.)

A. Obligated
B. Deobligated

13. PRINCIPAL NORTH AMERICAN
INDUSTRY CLASSIFICATION SYSTEM
(NAICS) CODE (6 Pos.)

14. COMMERCIAL ITEM ACQUISITION

PROCEDURES (1 Pos.)

Y -
N -

Yes
No

15. CONTRACTOR NAME (30 Pos.)

16. CONTRACTOR IDENTIFICATION
NUMBER (DUNS) (9 Pos.)

17a. PRINCIPAL PLACE OF PERFOR-
MANCE (State and City Code FIPS 55)

STATE CITY (5 Pos.)
(2 Pos.)

17b. FOREIGN 18. CONTRACT FOR FOREIGN GOVT. OR
COUNTRY (FIPS INTERNATIONAL ORGANIZATION (1 Pos.)
70) (2 Pos.)

Y - Yes

N - No

22. COUNTRY OF MANUFACTURE

19. TARIFF OR REGULATED 20. PERFORMANCE-BASED SERVICE | 21. BUNDLING OF CONTRACT
(Pre-CICA) (1 Pos.) CONTRACTIING (PBSC) (7 Pos.) REQUIREMENTS (1 Pos.) (FIPS 10) (2 Pos.)
Y - Yes Y - Yes Y - Yes
N - No N - No N - No
23SYﬂggggfglufgggﬁgﬁfMENT 24. TYPE OF CONTRACT OR MODIFICATION (1 Pos.)
A. Fixed-Price Redetermination S. Cost - No Fee
J. Fixed-Price T. Cost Sharing
A. Synopsized Prior to Award K. Fixed-Price with Economic Price U. Cost-Plus-Fixed-Fee
B. Not Synopsized Due to Urgency Adjustment V. Cost-Plus-Incentive
C. Not Synopsized for Other Reasons L. Fixed-Price Incentive Y. Time and Materials
R. Cost-Plus-Award-Fee Z. Labor Hour
26. SOLICITATION PROCEDURES
25. CICA APPLICABILITY (1 Pos. :
( ) (Complete only if Item 25 = A) (1 Pos.)
. A. Full and Open Competition - Sealed Bid F. Multiple Award Schedule
é" g&?(ﬁ]égpgfggi /BPA g Ezar;'ncnlwiﬁ:ial Item B. Full and_Qpen Competition - G. Alternative Sources
Calls Using Simplified Acquisition Procedures c gaqnap:(;cltgeelr:rc&%ﬁa!ami on - 5' ggz::xgg
Acquisition Procedures Under Test Program . c ombinatign P K. Set.Aside
< thxEéerc_trﬁgnS(t:a;téie D. Architect - Engineer Procedures L. Other Than Full and
E. Basic Research Open Competition
28. NUMBER OF OFFERS RECEIVED 29. EXTENT COMPETED

27. AUTHORITY FOR OTHER THAN FULL AND OPEN
COMPETITION (Complete only if item 26 = L) (1 Pos.)

(Complete only if item 25 = A or E)

(1 Pos.)

(1 Pos.)

IomMmoom>

Unique Source

Follow-on Contract
Unsolicited Research Proposal
Patent/Data Rights

Utilities

Standardization

Only One Source - Other
Urgency

Mobilization, Essential R&D
Capability or Expert Services
Reserved

International Agreement
Authorized by Statute
Authorized for Resale
National Security

Public Interest

PUZErA &

emmoowy

AUTHORIZED FOR LOCAL REPRODUCTION
PREVIOUS EDITON IS NOT USABLE

STA

o o w»

Competed Action

Not Available for
Competition

Follow-on to Competed
Action

Not Competed

NDARDFORM 279 (REV. 10-2000)
Prescribed by GSA-FAR (48 CFR) 53.204-2(a)



FAC 97-19 OCTOBER 1, 2000

53.301-279 FEDERALACQUISITION REGULATION

[Insert SF 279, Federa Procurement Data %/stem (FPDYS) Individua Contract Action
Report (Back)]

[Reduce to Fit]

53-80



31. WOMEN-OWNED 32. HUBZONE SMALL
30. TYPE OF CONTRACTOR (1 Pos.
( ) BUSINESS (1 Pos.) BUSINESS CONCERN (1 Pos.)
A. Small Disadvantaged Business J. Reserved
B. Other Small Business K. State/Local Government
C. Large Business L. Foreign Contractor
D. JWOD Nonprofit Agency M. Domestic Contractor Performing Outside Y - Yes Y - Yes
E. Educational Institution us N - No N - No
F. Hospital U. Historically Black College/University or
G. Nonprofit Organization Minority Institution (HBCU/MI)
H. Reserved
33A. HUBZONE PROGRAM 33B. SMALL DISADVANTAGED
33C. OTHER PREFERENCE PROGRAMS (1 Pos.
(1 Pos.) BUSINESS PROGRAMS (1 Pos.) ( )
A. HUBZone Sole Source
B. HUBZone Set-Aside
C. HUBZone Price Evaluation é‘ gza) Contract Award = A. Directed to JWOD Nonprofit Agency
. a) with HUBZone Priority : A

Preference C. SDB Set-Aside B. Small Business Set-Aside

D. (Plomblned HUBZone D. SDB Price Evaluation Adjustment C. Buy Indian/Self Determination
reference/Small E. SDB Particination Program D. No Preference/Not Listed
Disadvantaged Business F N iCD 9 E. Very Small Business Set-Aside
N A . ot Applicable

Price Adjustment

E. Not Applicable

33D. HUBZONE PRICE EVALUATION 33E. SDB PRICE EVALUATION ADJUSTMENT
PREFERENCE PERCENT DIFFERENCE (2 PERCENT DIFFERENCE (2 Pos.)
Pos.)

34. SUBCONTRACTING PLAN (Small, Small
Disadvantaged, and Women-Owned Small Business)

35. SUBJECT TO LABOR STATUTES (1 Pos.)

(1 Pos.)
A. Required
B. Not Required
36. ESTIMATED CONTRACT 37. CONTRACTOR'S TIN (9 Pos.)

COMPLETION DATE (4-digit year
and 2-digit month, e.g., 200012) (6

A. Walsh-Healey Act E. Not Subject to Walsh-

B. Reserved Healey, Service Con-

C. Service Contract Act tract, or Davis-Bacon Acts
D. Davis-Bacon Act

Pos.)

38. COMMON PARENT'S NAME (30 Pos.)

39. COMMON PARENT'S TIN (9 Pos.)

40. VETERAN-OWNED SMALL BUSINESS
(VOSB) (1 Pos.)

41. MULTIPLE AWARD CONTRACT
FAIR OPPORTUNITY (1 Pos.)

A. Service Disabled Veteran Owned Small Business A. Fair Opportunity Process D. Follow on Contract
B. Other Veteran Owned Small Business B. Urgency E. Minimum Guarantee
C. Not Veteran Owned Small Business C. One/Unique Source F. Not Applicable

SMALL BUSINESS COMPETITIVENESS DEMONSTRATION PROGRAM
(Applicable to AGR, DOD, DOE, DOI, DOT, EPA, GSA, HHS, NASA, and VA)

42. DEMONSTRATION 43. EMERGING SMALL 44, EMERGING SMALL BUSINESS
PROGRAM (1 Pos.) BUSINESS (1 Pos.) RESERVE AWARD (1 Pos.)
Y - Yes Y - Yes Y - Yes
N - No N - No N - No

45. SIZE OF SMALL BUSINESS (1 Pos.)

NUMBER OF EMPLOYEES OR AVERAGE ANNUAL GROSS REVENUE
A. 50 or less M. $1,000,000 or less
B. 51-100 N. $1,000,001 - $2,000,000
C. 101 - 250 P. $2,000,001 - $3,500,000
D. 251 - 500 R. $3,500,001 - $5,000,000
E. 501-750 S. $5,000,001 - $10,000,000
F. 751 - 1,000 T. $10,000,001 - $17,000,000
G. Over 1,000 Z. Over $17,000,000

46. RESERVED FOR FPDS (70 Pos.)

47. OPTIONAL REPORTED DATA ELEMENTS (700 Pos. )

48. FOR AGENCY INTERNAL USE

49. CONTRACTING OFFICER OR REPRESENTATIVE

a. TYPED NAME b. SIGNATURE

c. TELEPHONE d. DATE SUBMITTED
AREA CODE [NUMBER

STANDARDFORM 279 (10-2000) BACK



FAC 97-19 OCTOBER 1, 2000

PART 53—FORMS 53.301-281

[Insert SF 281, Federa Procurement Data System (FPDS) Summary Contract Action
Report ($25,000 or Less)]

[Reduce to Fit]

53-81



Reverse Blank



FEDERAL PROCUREMENT DATA SYSTEM (FPDS) 'Nggﬁu‘}r‘g‘%'{cguﬁggy
SUMMARY CONTRACT ACTION REPORT ($25,000 OR LESS)

(Dollars in thousands, rounded to  the nearest thousand) 0208-GSA-QU
CIVILIAN AGENCIES DEPARTMENT OF DEFENSE
Net dollars and number of actions where anticipated Net dollars and number of actions where amount
value of instrument is $25.000 or less. obligated on action is $25.000 or less.
a. REPORT PERIOD b. REPORT TYPE (X one) c. REPORTING AGENCY CODE (FIPS 95)
FY QTR
ORIGINAL REVISION
'3, REPORTING AGENCY NAME le. CONTRACTING OFFICE CODE F. CONTRACTING OFFICE NAME

PART | - PRIME CONTRACT ACTIONS OF $25,000 OR LESS

NET DOLLAR AMOUNTS (in thousands)

Number Small Large Domestic
PROCUREMENT METHOD of Business Business Outside US/ Other Total
Actions Concerns Concerns Foreign Entities Dollars
(a) (b) (c) (d) (e) (f)

1. Tariff or Regulated
Acquisitions

2. Contract for Foreign Gov-
ernment or International
Organization

NEW AWARDS 3. Purchases Using Simplified

AND Acquisition Procedures
MODIRCATIONS 4. Orders - GSA Federal
Schedules
5. Orders - Other Federal
Schedules

6. All Other Orders

7. Other Procurement
Methods

8. TOTAL NEW AWARDS
AND MODIFICATIONS

9. Competed

COMPETITION 10. Not Competed

11. Not Available for

Competition
12. TOTAL MODIFICATIONS
MODIFICATIONS (Excluding Line 3)
ART Il - SELECTED SOCIOECONOMIC STATISTICS (Includes both new awards and modifications)
Number of Total Net Number of Total Net
CATEGORY Actions Dollars CATEGORY Actions Dollars
(a) (b) (a) (b)
13. Small Business Set-Aside 20. HUBZone Small Business
14. Small Business Concerns Concerns

21. Women-Owned Small

15. 8(a) Contract Awards Business Concems

16. Small Disadvantaged

Business Set-Aside 22. JWOD Nonprofit Agency

17. Small Disadvantaged 23. Service Disabled Veteran
Business Concerns Owned Small Business
18. HBCU/MI 24. Veteran Owned Small
19. HUBZone Program Business (VOSB)
g. PERSON SUBMITTING REPORT
NAME SIGNATURE TELEPHONE DATE SUBMITTED

AREA CODE [NUMBER

AUTHORIZED FOR LOCAL REPRODUCTION STANDARD FORM 281 (REV. 10-2000
PREVIOUS EDITION IS NOT USABLE Prescribed by GSA-FAR (48 CFR) 53.204-2(b
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FAC 97-19 OCTOBER 1, 2000

PART 53—FORMS 53.302-312

[Insert OF 312, Small Disadvantaged Business (SDB) Participation Report
(Front)]

[Reduce to Fit]

53-208.3



SMALL DISADVANTAGED BUSINESS (SDB)
PARTICIPATION REPORT

PAGE OF PAGES
OMB No.: 9000-0150
Expires: 06/30/2003

Public reporting burden for this collection of information is estimated to average 8.66 hours per response, including the time for reviewing
instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of
information. Send comments regarding this burden estimate or any other aspect of this collection of information, including suggestions for
reducing this burden, to the FAR Secretariat (MVR), Federal Acquisition Policy Division, GSA, Washington, DC 20405.

TA. CONTRACTOR'S NAME

2. CONTRACT NUMBER

1B. CONTRACTOR'S ADDRESS

3. TOTAL PARTICIPATION OF SDBs IN THE CONTRACT ($)

4. SDB PARTICIPATION AT PRIME CONTRACT LEVEL

A. NAICS INDUSTRY
SUBSECTOR

B. DOLLAR AMOUNT C. PERCENTAGE

5. BREAKDOWN OF SDB PARTICIPATION AT SUBCONTRACT LEVEL BY NAICS INDUSTRY SUBSECTOR

A. NAICS INDUSTRY SUBSECTOR| B.DOLLARS

C. PERCENT

A. NAICS INDUSTRY SUBSECTOR B. DOLLARS | C. PERCENT

6. PREPARED BY

A. NAME OF INDIVIDUAL

B. DATE PREPARED

C. TELEPHONE NUMBER

D. E-MAIL ADDRESS

AREA CODE NUMBER

EXTENSION

AUTHORIZED FOR LOCAL REPRODUCTION
PREVIOUS EDITION IS NOT USABLE

OPTIONAL FORM 312 (REV. 10-2000)
Prescribed by GSA/FAR (48 CFR) 53.219(c)



FAC 97-19 OCTOBER 1, 2000

53.302-312 FEDERALACQUISITION REGULATION

[Insert OF 312, Small Disadvantaged Business (SDB) Participation Report
(Back)]

[Reduce to Fit]

53-208.4



GENERAL INFORMATION INSTRUCTIONS

1. This form collects data on the participation of small disadvantaged business concerns in contracts that contain the clause at FAR
52.219-25, Small Disadvantaged Business Participation Program - Disadvantaged Status and Reporting.

2. Submit this report to the contracting officer. If your organization is required to report subcontracting data under an individual
subcontracting plan, you may attach this report to the final SF 294, Subcontracting Report for Individual Contracts, submitted under the
contract.

3. Report in whole dollars.

SPECIFIC INSTRUCTIONS

Block 3 .Report the total dollar amount of participation of small disadvantaged business concerns under the contract cited in Block 2.
Participation may be through subcontracting, teaming arrangement, joint ventures, or as the prime contractor (provided the prime contractor
waived its right to a price evaluation adjustment).

Block 4 .Report the participation, if any, by small disadvantaged business concerns in this contract at the prime contract level. All prime
contract dollars must be reported under the North American Industrial Classification System (NAICS) assigned to the prime contract. Report
the dollar amount and percentage of the total contract value.

Block 5 .Report, by NAICS Industry Subsector, as determined by the Department of Commerce, the participation by small disadvantaged
business concerns in this contract at the subcontract level. Report the dollar amount and percentage of the total contract value.

Block 6 .Provide the name, telephone number, and e-mail address of the individual who can answer questions related to this report.

OPTIONAL FORM 312 (Rev. 10-2000) BACK



T. REPORTING AGENCY

CODE (FIPS 95)(4 Pos.)

FEDERAL PROCUREMENT DATA SYSTEM (FPDS)
INDIVIDUAL CONTRACT ACTION REPORT (ICAR)

2. CONTRACT NUMBER (Left justified with no special

characters) (15 Pos.)

INTERAGENCY REPORT CONTROL NUMBER

0206-GSA-QU

3. MODIFICATION NUMBER
(Left justified; cannot exceed 4
characters) (4 Pos.)

4. CONTRACTING OFFICE ORDER NUMBER (Left
justified; cannot exceed 15 characters) (15 Pos.)

5. CONTRACTING OFFICE CODE (5
alpha-numeric character code) (5 Pos.)

6. ACTION DATE (4 digit calendar year
and 2 digit month, e.g., 200012) (6 Pos.)

7. TYPE OF DATA ENTRY (7 Pos.)

8. REPORT PERIOD (4 digit fiscal year
and 1 digit quarter, e.g., 20001) (5

Pos.)

A. Original
B. Deleting
C. Correcting

9. KIND OF CONTRACT ACTION (1 Pos.)

Order/Modification Under Federal Schedule

Termination for Default

Termination for Convenience

Order Under Multiple Award Contract
Initial Load of Federal Schedule Contract

10. DOLL/
THIS ACTION (Right justified; round to nearest
(000); truncate; use lead zeros, e.g., $49,450 is
reported as 00000049) (8 Pos.)

ARS OBLIGATED OR DEOBLIGATED

A. Initial Letter Contract F. Order Under BOA
B. Definitive Contract Superseding Letter G.

Contract Contract
C. New Definitive Contract H. Modification
D. Purchase Orders/BPA Calls Using Simplified J.

Acquisition Procedures K.
E. Order Under Single Award Indefinite Delivery L.

Contract Z.

12. PRINCIPAL PRODUCT OR
11. TYPE OF OBLIGATION
(l POS) SERVICE CODE (FPDS Product Service
- Code Manual) (4 Pos.)

A. Obligated
B. Deobligated

13. PRINCIPAL NORTH AMERICAN
INDUSTRY CLASSIFICATION SYSTEM
(NAICS) CODE (6 Pos.)

14. COMMERCIAL ITEM ACQUISITION

PROCEDURES (1 Pos.)

Y -
N -

Yes
No

15. CONTRACTOR NAME (30 Pos.)

16. CONTRACTOR IDENTIFICATION
NUMBER (DUNS) (9 Pos.)

17a. PRINCIPAL PLACE OF PERFOR-
MANCE (State and City Code FIPS 55)

STATE CITY (5 Pos.)
(2 Pos.)

17b. FOREIGN 18. CONTRACT FOR FOREIGN GOVT. OR
COUNTRY (FIPS INTERNATIONAL ORGANIZATION (1 Pos.)
70) (2 Pos.)

Y - Yes

N - No

22. COUNTRY OF MANUFACTURE

19. TARIFF OR REGULATED 20. PERFORMANCE-BASED SERVICE | 21. BUNDLING OF CONTRACT
(Pre-CICA) (1 Pos.) CONTRACTIING (PBSC) (7 Pos.) REQUIREMENTS (1 Pos.) (FIPS 10) (2 Pos.)
Y - Yes Y - Yes Y - Yes
N - No N - No N - No
23SYﬂggggfglufgggﬁgﬁfMENT 24. TYPE OF CONTRACT OR MODIFICATION (1 Pos.)
A. Fixed-Price Redetermination S. Cost - No Fee
J. Fixed-Price T. Cost Sharing
A. Synopsized Prior to Award K. Fixed-Price with Economic Price U. Cost-Plus-Fixed-Fee
B. Not Synopsized Due to Urgency Adjustment V. Cost-Plus-Incentive
C. Not Synopsized for Other Reasons L. Fixed-Price Incentive Y. Time and Materials
R. Cost-Plus-Award-Fee Z. Labor Hour
26. SOLICITATION PROCEDURES
25. CICA APPLICABILITY (1 Pos. :
( ) (Complete only if Item 25 = A) (1 Pos.)
. A. Full and Open Competition - Sealed Bid F. Multiple Award Schedule
é" g&?(ﬁ]égpgfggi /BPA g Ezar;'ncnlwiﬁ:ial Item B. Full and_Qpen Competition - G. Alternative Sources
Calls Using Simplified Acquisition Procedures c gaqnap:(;cltgeelr:rc&%ﬁa!ami on - 5' ggz::xgg
Acquisition Procedures Under Test Program . c ombinatign P K. Set.Aside
< thxEéerc_trﬁgnS(t:a;téie D. Architect - Engineer Procedures L. Other Than Full and
E. Basic Research Open Competition
28. NUMBER OF OFFERS RECEIVED 29. EXTENT COMPETED

27. AUTHORITY FOR OTHER THAN FULL AND OPEN
COMPETITION (Complete only if item 26 = L) (1 Pos.)

(Complete only if item 25 = A or E)

(1 Pos.)

(1 Pos.)

IomMmoom>

Unique Source

Follow-on Contract
Unsolicited Research Proposal
Patent/Data Rights

Utilities

Standardization

Only One Source - Other
Urgency

Mobilization, Essential R&D
Capability or Expert Services
Reserved

International Agreement
Authorized by Statute
Authorized for Resale
National Security

Public Interest

PUZErA &

emmoowy

AUTHORIZED FOR LOCAL REPRODUCTION
PREVIOUS EDITON IS NOT USABLE

STA

o o w»

Competed Action

Not Available for
Competition

Follow-on to Competed
Action

Not Competed

NDARDFORM 279 (REV. 10-2000)
Prescribed by GSA-FAR (48 CFR) 53.204-2(a)



31. WOMEN-OWNED 32. HUBZONE SMALL
30. TYPE OF CONTRACTOR (1 Pos.
( ) BUSINESS (1 Pos.) BUSINESS CONCERN (1 Pos.)
A. Small Disadvantaged Business J. Reserved
B. Other Small Business K. State/Local Government
C. Large Business L. Foreign Contractor
D. JWOD Nonprofit Agency M. Domestic Contractor Performing Outside Y - Yes Y - Yes
E. Educational Institution us N - No N - No
F. Hospital U. Historically Black College/University or
G. Nonprofit Organization Minority Institution (HBCU/MI)
H. Reserved
33A. HUBZONE PROGRAM 33B. SMALL DISADVANTAGED
33C. OTHER PREFERENCE PROGRAMS (1 Pos.
(1 Pos.) BUSINESS PROGRAMS (1 Pos.) ( )
A. HUBZone Sole Source
B. HUBZone Set-Aside
C. HUBZone Price Evaluation é‘ gza) Contract Award = A. Directed to JWOD Nonprofit Agency
. a) with HUBZone Priority : A

Preference C. SDB Set-Aside B. Small Business Set-Aside

D. (Plomblned HUBZone D. SDB Price Evaluation Adjustment C. Buy Indian/Self Determination
reference/Small E. SDB Particination Program D. No Preference/Not Listed
Disadvantaged Business F N iCD 9 E. Very Small Business Set-Aside
N A . ot Applicable

Price Adjustment

E. Not Applicable

33D. HUBZONE PRICE EVALUATION 33E. SDB PRICE EVALUATION ADJUSTMENT
PREFERENCE PERCENT DIFFERENCE (2 PERCENT DIFFERENCE (2 Pos.)
Pos.)

34. SUBCONTRACTING PLAN (Small, Small
Disadvantaged, and Women-Owned Small Business)

35. SUBJECT TO LABOR STATUTES (1 Pos.)

(1 Pos.)
A. Required
B. Not Required
36. ESTIMATED CONTRACT 37. CONTRACTOR'S TIN (9 Pos.)

COMPLETION DATE (4-digit year
and 2-digit month, e.g., 200012) (6

A. Walsh-Healey Act E. Not Subject to Walsh-

B. Reserved Healey, Service Con-

C. Service Contract Act tract, or Davis-Bacon Acts
D. Davis-Bacon Act

Pos.)

38. COMMON PARENT'S NAME (30 Pos.)

39. COMMON PARENT'S TIN (9 Pos.)

40. VETERAN-OWNED SMALL BUSINESS
(VOSB) (1 Pos.)

41. MULTIPLE AWARD CONTRACT
FAIR OPPORTUNITY (1 Pos.)

A. Service Disabled Veteran Owned Small Business A. Fair Opportunity Process D. Follow on Contract
B. Other Veteran Owned Small Business B. Urgency E. Minimum Guarantee
C. Not Veteran Owned Small Business C. One/Unique Source F. Not Applicable

SMALL BUSINESS COMPETITIVENESS DEMONSTRATION PROGRAM
(Applicable to AGR, DOD, DOE, DOI, DOT, EPA, GSA, HHS, NASA, and VA)

42. DEMONSTRATION 43. EMERGING SMALL 44, EMERGING SMALL BUSINESS
PROGRAM (1 Pos.) BUSINESS (1 Pos.) RESERVE AWARD (1 Pos.)
Y - Yes Y - Yes Y - Yes
N - No N - No N - No

45. SIZE OF SMALL BUSINESS (1 Pos.)

NUMBER OF EMPLOYEES OR AVERAGE ANNUAL GROSS REVENUE
A. 50 or less M. $1,000,000 or less
B. 51-100 N. $1,000,001 - $2,000,000
C. 101 - 250 P. $2,000,001 - $3,500,000
D. 251 - 500 R. $3,500,001 - $5,000,000
E. 501-750 S. $5,000,001 - $10,000,000
F. 751 - 1,000 T. $10,000,001 - $17,000,000
G. Over 1,000 Z. Over $17,000,000

46. RESERVED FOR FPDS (70 Pos.)

47. OPTIONAL REPORTED DATA ELEMENTS (700 Pos. )

48. FOR AGENCY INTERNAL USE

49. CONTRACTING OFFICER OR REPRESENTATIVE

a. TYPED NAME b. SIGNATURE

c. TELEPHONE d. DATE SUBMITTED
AREA CODE [NUMBER

STANDARDFORM 279 (10-2000) BACK



FEDERAL PROCUREMENT DATA SYSTEM (FPDS) 'Nggﬁu‘}r‘g‘%'{cguﬁggy
SUMMARY CONTRACT ACTION REPORT ($25,000 OR LESS)

(Dollars in thousands, rounded to  the nearest thousand) 0208-GSA-QU
CIVILIAN AGENCIES DEPARTMENT OF DEFENSE
Net dollars and number of actions where anticipated Net dollars and number of actions where amount
value of instrument is $25.000 or less. obligated on action is $25.000 or less.
a. REPORT PERIOD b. REPORT TYPE (X one) c. REPORTING AGENCY CODE (FIPS 95)
FY QTR
ORIGINAL REVISION
'3, REPORTING AGENCY NAME le. CONTRACTING OFFICE CODE F. CONTRACTING OFFICE NAME

PART | - PRIME CONTRACT ACTIONS OF $25,000 OR LESS

NET DOLLAR AMOUNTS (in thousands)

Number Small Large Domestic
PROCUREMENT METHOD of Business Business Outside US/ Other Total
Actions Concerns Concerns Foreign Entities Dollars
(a) (b) (c) (d) (e) (f)

1. Tariff or Regulated
Acquisitions

2. Contract for Foreign Gov-
ernment or International
Organization

NEW AWARDS 3. Purchases Using Simplified

AND Acquisition Procedures
MODIRCATIONS 4. Orders - GSA Federal
Schedules
5. Orders - Other Federal
Schedules

6. All Other Orders

7. Other Procurement
Methods

8. TOTAL NEW AWARDS
AND MODIFICATIONS

9. Competed

COMPETITION 10. Not Competed

11. Not Available for

Competition
12. TOTAL MODIFICATIONS
MODIFICATIONS (Excluding Line 3)
ART Il - SELECTED SOCIOECONOMIC STATISTICS (Includes both new awards and modifications)
Number of Total Net Number of Total Net
CATEGORY Actions Dollars CATEGORY Actions Dollars
(a) (b) (a) (b)
13. Small Business Set-Aside 20. HUBZone Small Business
14. Small Business Concerns Concerns

21. Women-Owned Small

15. 8(a) Contract Awards Business Concems

16. Small Disadvantaged

Business Set-Aside 22. JWOD Nonprofit Agency

17. Small Disadvantaged 23. Service Disabled Veteran
Business Concerns Owned Small Business
18. HBCU/MI 24. Veteran Owned Small
19. HUBZone Program Business (VOSB)
g. PERSON SUBMITTING REPORT
NAME SIGNATURE TELEPHONE DATE SUBMITTED

AREA CODE [NUMBER

AUTHORIZED FOR LOCAL REPRODUCTION STANDARD FORM 281 (REV. 10-2000
PREVIOUS EDITION IS NOT USABLE Prescribed by GSA-FAR (48 CFR) 53.204-2(b



Reverse Blank



SMALL DISADVANTAGED BUSINESS (SDB)
PARTICIPATION REPORT

PAGE OF PAGES
OMB No.: 9000-0150
Expires: 06/30/2003

Public reporting burden for this collection of information is estimated to average 8.66 hours per response, including the time for reviewing
instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of
information. Send comments regarding this burden estimate or any other aspect of this collection of information, including suggestions for
reducing this burden, to the FAR Secretariat (MVR), Federal Acquisition Policy Division, GSA, Washington, DC 20405.

TA. CONTRACTOR'S NAME

2. CONTRACT NUMBER

1B. CONTRACTOR'S ADDRESS

3. TOTAL PARTICIPATION OF SDBs IN THE CONTRACT ($)

4. SDB PARTICIPATION AT PRIME CONTRACT LEVEL

A. NAICS INDUSTRY
SUBSECTOR

B. DOLLAR AMOUNT C. PERCENTAGE

5. BREAKDOWN OF SDB PARTICIPATION AT SUBCONTRACT LEVEL BY NAICS INDUSTRY SUBSECTOR

A. NAICS INDUSTRY SUBSECTOR| B.DOLLARS

C. PERCENT

A. NAICS INDUSTRY SUBSECTOR B. DOLLARS | C. PERCENT

6. PREPARED BY

A. NAME OF INDIVIDUAL

B. DATE PREPARED

C. TELEPHONE NUMBER

D. E-MAIL ADDRESS

AREA CODE NUMBER

EXTENSION

AUTHORIZED FOR LOCAL REPRODUCTION
PREVIOUS EDITION IS NOT USABLE

OPTIONAL FORM 312 (REV. 10-2000)
Prescribed by GSA/FAR (48 CFR) 53.219(c)



GENERAL INFORMATION INSTRUCTIONS

1. This form collects data on the participation of small disadvantaged business concerns in contracts that contain the clause at FAR
52.219-25, Small Disadvantaged Business Participation Program - Disadvantaged Status and Reporting.

2. Submit this report to the contracting officer. If your organization is required to report subcontracting data under an individual
subcontracting plan, you may attach this report to the final SF 294, Subcontracting Report for Individual Contracts, submitted under the
contract.

3. Report in whole dollars.

SPECIFIC INSTRUCTIONS

Block 3 .Report the total dollar amount of participation of small disadvantaged business concerns under the contract cited in Block 2.
Participation may be through subcontracting, teaming arrangement, joint ventures, or as the prime contractor (provided the prime contractor
waived its right to a price evaluation adjustment).

Block 4 .Report the participation, if any, by small disadvantaged business concerns in this contract at the prime contract level. All prime
contract dollars must be reported under the North American Industrial Classification System (NAICS) assigned to the prime contract. Report
the dollar amount and percentage of the total contract value.

Block 5 .Report, by NAICS Industry Subsector, as determined by the Department of Commerce, the participation by small disadvantaged
business concerns in this contract at the subcontract level. Report the dollar amount and percentage of the total contract value.

Block 6 .Provide the name, telephone number, and e-mail address of the individual who can answer questions related to this report.

OPTIONAL FORM 312 (Rev. 10-2000) BACK



